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JUDGES 


OF  THE 

SUPREME  COURT  OF  ONTARIO 

DURING  THE  PERIOD  OF  THESE  REPORTS. 


APPELLATE  DIVISION. 


First  Divisional  Court. 

The  Hon.  Sir  William  Ralph  Meredith,  C.J.O.* 

“ “ John  James  Maclaren,  J.A.f 

“ “ James  Magee,  J.A. 

“ “ Frank  Egerton  Hodgins,  J.A. 

“ “ William  Nassau  Ferguson,  J.A. 

Second  Divisional  Court , 1922. 

The  Hon.  Sir  William  Mulock,  K.C.M.G.,  C.J.Ex. 
“ “ Hugh  Thomas  Kelly,  J. 

“ “ Cornelius  Arthur  Masten,  J. 

“ “ Hugh  Edward  Rose,  J. 

Second  Divisional  Court , 1923. 

The  Hon.  Richard  Martin  Meredith,  C.J.C.P. 

“ William  Ren  wick  Riddell,  J. 

“ Francis  Robert  Latchford,  J. 

“ “ William  Edward  Middleton,  J. 

“ “ William  Alexander  Logie,  J. 

HIGH  COURT  DIVISION. 


(In  addition  to  the  Judges  of  the  Second  Divisional  Court.) 
The  Hon.  Haughton  Lennox,  J. 

“ * John  Fosbery  Orde,  J. 

“ “ Herbert  McDonald  Mowat,  J. 

“ “ Robert  Grant  Fisher,  J. 

“ “ Robert  Smith,  J. 

* Died  on  the  21st  August,  1923. 
t Resigned  on  the  15th  December,  1923. 


MEMORANDA. 


Appointments  to  and  Changes  in  the  Bench. 

By  the  Judicature  Act,  1923,  13  & 14  Geo.  Y.  ch.  21,  assented 
to  on  the  8th  May,  1923,  certain  changes  were  made  in  the  consti- 
tution of  the  Supreme  Court  of  Ontario,  which  may  be  shortly 
stated  as  follows: — 

The  Appellate  Division  shall  consist  of  a Chief  Justice  who  shall 
be  the  President  thereof  and  shall  be  called  the  Chief  Justice  of 
Ontario,  a Chief  Justice  who  shall  be  called  the  Chief  Justice  of  the 
Second  Divisional  Court,  and  eight  other  Judges  to  be  called  Jus- 
tices of  Appeal. 

The  High  Court  Division  shall  consist  of  nine  Judges. 

The  Chief  Justice  of  the  Second  Divisional  Court  shall  have 
rank  and  precedence  next  after  the  Chief  Justice  of  Ontario. 

When  all  of  the  offices  mentioned  in  subsec.  2 of  sec.  6 of  the 
Judicature  Act,  R.S.O.  1914,  ch.  56,  have  ceased  to  exist,  the  High 
Court  Division  shall  consist  of  a Chief  Justice,  who  shall  be  the 
President  of  the  Division  and  shall  be  called  the  Chief  Justice  of  the 
High  Court,  and  eight  other  Judges. 

There  shall  be  two  Divisional  Courts  of  the  Appellate  Division 
and  they  shall  be  numbered  consecutively. 

The  First  Divisional  Court  shall  consist  of  the  Chief  Justice 
of  Ontario  and  the  present  four  Justices  of  Appeal  and  their  suc- 
cessors in  office. 

The  Second  Divisional  Court  shall  consist  of  a Chief  Justice 
and  four  Justices  of  Appeal. 

So  far  as  necessary  to  enable  any  judicial  appointments  or 
changes  to  be  made,  the  new  Act  came  into  force  on  the  day  upon 
which  it  received  the  royal  assent,  and  in  other  respects  came  into 
force  on  the  1st  January,  1924. 

On  the  10th  July,  1923,  the  following  appointments  were  made 
by  the  Governor- General : — 

The  Honourable  Sir  William  Mulock,  K.C.M.G.,  Chief  Justice 
of  the  Exchequer,  to  be  the  Chief  Justice  of  the  Second  Divisional 
Court  of  the  Appellate  Division  of  the  Supreme  Court  of  Ontario 
and  to  be  ex  officio  a Judge  of  the  High  Court  Division  of  the  said 
Supreme  Court  of  Ontario. 

The  Honourable  Francis  Robert  Latchford,  a Judge  of  the 
Supreme  Court  of  Ontario,  to  be  a Justice  of  Appeal  of  the  Second 
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Divisional  Court  and  to  be  ex  officio  a Judge  of  the  High  Court 
Division.  * 

The  Honourable  William  Edward  Middleton,  a Judge  of  the 
Supreme  Court  of  Ontario,  to  be  a Justice  of  Appeal  of  the  Second 
Divisional  Court  and  to  be  ex  officio  a Judge  of  the  High  Court 
Division. 

The  Honourable  Cornelius  Arthur  Masten,  a Judge  of  the 
Supreme  Court  of  Ontario,  to  be  a Justice  of  Appeal  of  the  Second 
Divisional  Court  and  to  be  ex  officio  a Judge  of  the  High  Court 
Division. 

The  Honourable  Robert  Smith,  a Judge  of  the  Supreme  Court 
of  Ontario,  to  be  a Justice  of  Appeal  of  the  Second  Divisional 
Court  and  to  be  ex  officio  a Judge  of  the  High  Court  Division. 

The  Honourable  Sir  William  Ralph  Meredith,  Chief  Justice  of 
Ontario,  having  died  on  the  21st  August,  J923,  the  following  ap- 
pointments were  made  by  the  Governor- General  on  the  31st  Au- 
gust, 1923: — 

The  Honourable  Sir  William  Mulock,  K.C.M.G.,  Chief  Justice 
of  the  Second  Divisional  Court  of  the  Appellate  Division  of  the 
Supreme  Court  of  Ontario,  to  be  the  Chief  Justice  of  the  First 
Divisional  Court  of  the  Supreme  Court  of  Ontario,  with  the  style 
and  title  of  Chief  Justice  of  Ontario,  and  to  be  ex  officio  a Judge 
of  the  High  Court  Division  of  the  said  Supreme  Court  of  Ontario. 

The  Honourable  Francis  Robert  Latchford,  a Justice  of  Appeal 
of  the  Second  Divisional  Court  of  the  Supreme  Court  of  Ontario, 
to  be  the  Chief  Justice  of  the  said  Second  Divisional  Court  of  the 
Supreme  Court  of  Ontario,  and  to  be  ex  officio  a Judge  of  the 
High  Court  Division  of  the  said  Supreme  Court  of  Ontario. 

The  Honourable  John  Fosbery  Orde,  a Judge  of  the  Supreme 
Court  of  Ontario,  to  be  a Justice  of  Appeal  of  the  Second  Divisional 
Court  of  the  Supreme  Court  of  Ontario,  and  to  be  ex  officio  a 
Judge  of  the  High  Court  Division  of  the  said  Supreme  Court  of 
Ontario. 

William  Henry  Wright,  of  the  City  of  Owen  Sound,  in  the 
Province  of  Ontario,  Esquire,  of  Osgoode  Hall,  Barrister-at-law,  to 
be  a Judge  of  the  Supreme  Court  of  Ontario  and  a member  of  the 
High  Court  Division  of  the  said  Court  and  to  be  ex  officio  a mem- 
ber of  the  Appellate  Division  of  the  said  Court. 

On  the  15th  January,  1924,  the  Honourable  Robert  Smith,  a 
Justice  of  Appeal  of  ithe  Second  Divisional  Court  of  the  Appellate 
Division  of  the  Supreme  Court  of  Ontario,  was  appointed  a Justice 
of  Appeal  of  the  First  Divisional  Court. 
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CALL  TO  THE  BAR. 

21st  June , 1923. 

Francis  Henry  Hurley,  Alfred  Frank  Cook,  Walter  Janies 
Burns,  Fergus  Edward  Murphy,  Robert  Davy  Macaulay  (honours), 
John  Roderick  Johnson,  Cornelius  John  McDougall,  Ralph 
Biggar,  John  Bell  Aylesworth,  Frederick  William  Torrance,  Harold 
DeFoe  Lang,  Willard  Meredith  Gordon,  Thomas  Reginald  Deacon, 
John  Leeming  Grogan,  James  Fenwick  McMillan  (honours),  Reg- 
inald Alger  Cluff,  George  Edward  Parkinson,  Charles  Sydney  Lees, 
George  Bristow. 

13th  September , 1923. 

D’Arcy  Argue  Counsell  Martin  (honours.  Chancellor  Van 
Koughnet  scholarship,  and  gold  medal),  Earl  Edward  Thistle 
(honours,  Christopher  Robinson  memorial  scholarship  and 
silver  medal),  Theodore  Humeniuk,  Stanley  Lount  Springsteen, 
William  Arthur  Brant,  John  Eddington  Kerr,  Donella  Maud 
McRae,  James  Harold  Smyth,  Albert  Cyril  Clark  (honours), 
Jacob  Markus,  Robert  Edmund  Anglin,  Henry  Samuel  Rosenberg 
(honours),  James  Allen  Morrison,  Samuel  Goodman,  Gordon 
Turnbull  Walmsley,  James  Patrick  Manley  (honours),  Arthur 
Joseph  Kelly  (honours),  Frederick  George  Mackay,  Francis  Aloy- 
sius  McKinley,  Grenville  Carson  Price  (special),  Alexander  Chaim 
Solomon,  Angus  Charles  Dunbar,  Dan  Solomon  Denberg  (special). 

18th  October , 1923. 

Harold  Watson  Keyes,  John  Maitland  Macintosh,  Walter  Hugh 
Fraser  (honours),  William  Wallace  Cooper,  Gordon  Peter  Camp- 
bell, Enoch  George  Percy  Dean,  William  Porter  McClemont 
(honours),  Percy  Edwin  Ault  (honours)  John  Beverley  Robinson, 
Homer  William  Taylor,  John  Wilfred  Rowland,  Fraser  Keith 
Wilson,  Mary  McKendrick  Taylor,  Harry  Andrews  Hutson,  William 
Maurice  Flannery,  J ohn  Melville  Wilson,  Foster  McAmmon  Froom, 
John  Eckert  Tanner,  Stanley  Kelson  Schatz,  Alfred  Harold  Joseph 
Swencisky,  William  Ivan  Hesson,  Alfred  John  Skeans,  Francis 
Gerard  Joseph  McDonagh,  Charles  Augustus  Thoburn,  John  Dale 
O’Flynn,  Louis  Vincent  McBrady,  Camille  Wilfrid  Arthur  Marion. 

22nd  November , 1923. 

Francis  Simon  Ebbs,  Joseph  Michael  Garvey,  Wilfrid  Orlando 
Davis  (honours),  Harry  Richards  McGladdery,  Albert  Main 
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Waller,  Harold  Eacrett  Fuller,  Lorna  Genevieve  Wilson,  Charles 
Albert  Raiche,  Lome  Winfield  Redmond  Mulloy,  Lloyd  Denham 
Dingle,  William  Selborne  Anderson,  Melville  Falkner  Rogers,  Jay 
Bruce  Griffith,  William  John  Major. 

17  th  January , 1921*. 

Charles  'Christopher  Middlebro,  William  Emerson  Dyer,  Gordon 
Whyte  Poole,  Harold  Carrothers  Logan  (honours,  Chancellor  Van 
Koughnet  scholarship,  and  gold  medal),  Harold  Manning  Roebuck, 
David  Cohen,  Edward  Leonard  O’Reilly,  Terence  Sheard  (special), 
John  Keiller  MacKay  (special). 


ADDENDA  ET  CORRIGENDA. 


Page  333,  21st  line  from  top,  for  “ onerous  ” read  “ more 
meritorious.” 

Page  348.  The  counsel  who  appeared  for  the  appellant  (de- 
fendant) at  the  hearing  before  the  Appellate  Division  was  not  the 
solicitor  on  the  record  nor  the  counsel  at  the  trial — he  was  brought 
into  the  case  after  the  trial. 
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[APPELLATE  DIVISION.] 

Arkell  y.  Toronto  Hamilton  and  Buffalo  Railway  Co. 

Railway — Level  Highway  Crossing — Travellers  in  Motor  Car  Attempting 
to  Cross  Tracks  Struck  by  Engine — Negligence — Failure  of  Watch- 
man to  Give  Warning — Contributory  Negligence — Findings  of  Jury 
— Evidence. 

The  plaintiffs  attempted  to  drive  a motor  car  across  the  tracks  of  the 
defendants  at  a level  highway  crossing,  and  were  struck  and  injured 
by  an  engine  running  reversely.  In  an  action  for  damages  for  the 
plaintiffs’  injuries,  the  jury  found  that  the  accident  was  due  to  the 
negligence  of  the  defendants,  in  that  “ the  watchman  did  not  arrive 
in  the  centre  of  the  road  in  time  to  give  proper  signal  to  plaintiffs  to 
prevent  accident;”  also  that  the  plaintiffs  exercised  reasonable  care: — 
Held,  that,  there  being  some  evidence  to  support  the  finding  of  the  jury 
that  no  proper  or  effective  warning  was  given  by  the  watchman,  the 
case  turned  wholly  on  the  issue  as  to  contributory  negligence  on  the 
part  of  the  plaintiffs,  as  to  which  the  onus  was  on  the  defendants. 

If  there  be  any  fact  in  doubt  or  dispute,  or  if  there  be  conflict  or  doubt 
as  to  the  proper  inference  to  be  deduced  from  the  primary  facts 
established  relative  to  the  question  of  contributory  negligence  on  the 
part  of  the  plaintiff,  the  case  must  be  submitted  to  the  jury,  and  if 
their  verdict  is  such  as  can  be  given  by  reasonable  men  acting  im- 
partially in  the  discharge  of  their  duty,  the  Court  will  not  interfere. 
The  reasonableness  of  the  plaintiffs’  conduct  was  for  the  jury,  to  be 
considered  in  the  light  of  all  the  surrounding  circumstances;  and,  in 
view  of  the  circumstances  set  out  below,  and  in  the  absence  of  an 
effective  warning  from  the  railway  watchman,  it  could  not  be  said 
that  there  were  no  grounds  upon  which  a jury  might  reasonably  base 
the  finding  that  the  plaintiffs  exercised  reasonable  care. 

An  appeal  by  the  defendants  from  the  judgment  of  Snider, 
Oo.C.J.,  sitting  for  and  as  a Judge  of  the  Supreme  Court  of 
Ontario,  after  trial  of  the  action  with  a jury,  in  favour  of  the 
plaintiffs  for  the  recovery  of  damages  and  costs. 

The  action  was  brought  to  recover  damages  for  injuries  sus- 
tained by  the  plaintiffs,  Edmund  Arkell  and  Jessie  Arkell,  caused 
by  the  motor  car  in  which  they  were  travelling  being  struck  by  an 
engine  of  the  defendants,  moving  reversely,  when  the  plaintiffs 
were  attempting  to  cross  the  track  at  a level  highway  crossing. 


1922. 
June  30. 


1 — 53  O.L.R. 


2 


1922. 

AiRKELL 

V. 

Toronto 

Hamilton 

and 

Buffalo 

Railway 

Co. 


ONTARIO  LAW  REPORTS.  [vol. 

The  questions  put  to  the  jury  and  their  answers  were  as  fol- 
lows : — 

(1)  Was  the  accident  to  the  plaintiffs  due  to  the  negligence  of 
the  defendants?  A.  Yes. 

(2)  If  so,  in  what  did  such  negligence  consist  ? A.  We  find  the 
watchman  did  not  arrive  in  the  centre  of  the  road  in  time  to  give 
proper  signal  to  plaintiffs  to  prevent  accident. 

(3)  Did  the  plaintiffs  exercise  reasonable  care?  A.  Yes. 

(4)  If  not,  could  they,  by  the  exercise  of  reasonable  care,  have 
avoided  the  accident? 

(5)  At  what  sum  do  you  assess  the  damages  in  case  the  plain- 
tiffs are  entitled  to  recover?  A.  For  Edmund  Arkell  $747,  for 
Jessie  Arkell  $410. 

The  trial  Judge  entered  judgment  for  the  plaintiffs  for  $747 
and  $410  respectively,  with  costs. 

June  14  and  15.  The  appeal  was  heard  by  Mulock. 
C.J.Ex.,  Kelly,  Master,  and  Rose,  JJ. 

D.  L.  McCarthy , K.C.,  and  J.  A.  Soule,  for  the  appellants. 

C.  W.  Bell,  K.C.,  and  J.  R.  Marshall,  for  the  plaintiffs,  respond- 
ents. 

June  30.  Master,  J.  (after  stating  the  facts  as  above)  : — The 
case  comes  before  this  Court  in  a different  aspect  from  that  which 
it  presented  before  it  was  given  to  the  jury. 

At  that  time  there  was  conflicting  evidence  on  various  ques- 
tions, including  the  actions  of  the  watchman,  the  speed  of  the 
train,  lights,  etc.  Many  of  these  disputed  questions  have  now  been 
settled  by  the  findings  of  the  jury,  explicit  or  implied,  and  the 
real  question  to  be  determined  on  this  appeal  is  whether,  on  these 
facts  so  ascertained,  coupled  with  the  uncontradicted  evidence, 
the  action  should  now  be  dismissed  or  a new  trial  granted,  or,  on 
the  other  hand,  whether  the  judgment  which  has  been  entered 
should  be  sustained. 

The  argument  of  the  appellants  related  mainly  to  the  finding 
of  the  jury  that  the  plaintiffs  exercised  reasonable  care  in  approach- 
ing the  crossing  where  the  accident  occurred,  and  it  was  con- 
tended that  this  finding  was,  under  the  circumstances  shewn  in 
evidence,  unwarranted,  and  not  such  as  reasonable  men  could  make. 

In  support  of  this  contention  counsel  for  the  appellants  pointed 
out  that  the  charge  of  negligence  against  them  was,  at  the  trial, 
based  on  the  following  grounds : — 

(1)  That,  in  breach  of  the  directions  of  the  Railway  Commis- 
sion duly  made,  there  was  no  watchman  maintained  by  the  defend- 
ants at  the  place  of  the  accident. 
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(2)  That,  if  there  was  a watchman,  he  did  not  do  his  duty 
as  prescribed  by  the  order  of  the  Railway  Commission,  and  failed 
to  give  an  effective  or  sufficient  signal  of  warning  to  the  plaintiffs. 

(3)  That  the  defendants’  engine  was  backing  at  too  high  a 
rate  of  speed. 

(4)  That  no  warning  was  given  from  the  engine  as  it 
approached  the  crossing  by  ringing  its  bell. 

(5)  That  there  was  no  trainman  and  no  warning  light  on  the 
rear  end  of  the  engine  as  it  backed  across  the  highway  known  as 
Walnut  street,  where  the  accident  occurred. 

Counsel  further  pointed  out  that  the  jury,  having  been  prop- 
erly instructed  by  the  learned  trial  Judge  on  each  of  these  various 
points,  and  having  found,  in  answer  to  the  first  question,  that  the 
defendants  were  guilty  of  the  negligence  which  caused  the  accident, 
say,  in  answer  to  the  second  question,  that  the  watchman  did  not 
arrive  at  the  centre  of  the  road  in  time  to  give  a proper  signal 
to  the  plaintiffs  to  prevent  the  accident,  thus  implying  that  there 
was  a watchman,  that  he  was  in  the  roadway  at  that  time,  but  that 
he  failed  to  give  a signal  such  as  ought  to  have  been  given. 

Continuing  the  argument,  the  next  point  urged  for  the  appel- 
lants was,  that  the  effect  of  the  jury’s  answers  is  to  negative  by 
implication  all  grounds  of  negligence  set  up  by  the  plaintiffs  other 
than  the  particular  ground  that  they  have  found,  and  to  indicate 
acceptance  of  the  defendants’  evidence,  which  was  that  the  speed 
of  the  engine  was  6 miles  per  hour,  that  the  bell  was  continuously 
ringing  from  the  street  next  west  until  after  the  accident,  that 
Swayzie,  the  train-conductor,  was  standing  on  the  footboard  at  the 
rear  end  of  the  engine  or  tender,  with  a white  lamp  in  his  hand,  and 
shouted  to  warn  the  plaintiffs,  that  there  was  a large  red  lamp 
on  the  rear  end  of  the  tender,  and  that  there  was  a watchman  some- 
where in  Walnut  street  in  the  neighbourhood  of  the  accident. 

The  appellants  then  supplement  these  facts,  so  ascertained  by 
the  findings  of  the  jury,  by  a reference  to  certain  admitted  circum- 
stances that  bear  on  the  question  whether  the  plaintiffs  them- 
selves exercised  reasonable  care.  It  is  pointed  out  that  the  acci- 
dent occurred  between  8.30  and  9 p.m.  on  a clear,  cold  night  in 
January.  The  plaintiffs  were  driving  with  the  wind-shield  up 
(by  which  I understand  closed)  and  with  curtains  on  both  sides 
of  the  car  extending  to  the  wind-shield,  thus  completely  shutting 
them  in.  These  curtains  or  flaps  were  constructed  with  three 
strips  of  mica  in  them,  each  pane  of  mica  being  3%  inches  wide 
by  4 inches  long.  Admittedly  the  plaintiffs  were  familiar  with 
the  locality  and  its  risks.  At  a point  distant  30  feet  southerly 
from  the  place  where  the  accident  occurred  there  was  an  unob- 
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structed  view  of  the  oncoming  engine  for  110  feet  eastward  from 
the  point  where  the  accident  occurred. 

The  plaintiffs  swear  that  they  did  not  observe  any  of  these 
warnings,  and  the  appellants  argue  that  such  failure  must  be 
ascribed  to  one  of  two  causes,  either  that  the  plaintiffs  were  negli- 
gently inattentive,  and  failed  to  exercise  their  faculties,  or,  in  the 
alternative,  though  familiar  with  the  locality  and  its  dangers,  and 
though  owing  a duty  to  themselves  and  to  others  to  take  extra  pre- 
cautions at  this  point,  they  failed  to  do  so,  and  on  the  contrary 
increased  the  danger  by  closing  up  their  car  in  such  a way  as  to 
render  it  more  difficult  for  them  to  see  and  hear,  and  then  drove 
straight  on  at  6 or  8 or  probably  15  miles  per  hour. 

The  appellants  urge  that,  having  regard  to  the  implied  findings 
of  the  jury  and  to  the  ascertained  facts  last  mentioned,  the  plain- 
tiffs were  clearly  guilty  of  contributory  negligence,  and  the  finding 
of  the  jury  to  the  contrary  is  perverse. 

In  answer  to  this  argument,  the  plaintiffs  allege  that  they  were 
in  fact  alert,  that  as  they  were  approaching  the  crossing  they  looked 
for  the  watchman,  that  he  was  not  out  on  the  travelled  portion 
of  the  highway,  but  they  thought  they  saw  him  emerging  from  his 
shelter  at  the  side  of  Walnut  street,  some  distance  south 
of  the  place  of  the  accident,  that  they  received  no  signal 
from  the  man  they  saw  and  believed  to  be  the  watchman,  and 
were  thereby  lulled  into  security,  that  they  heard  no  bell,  and  saw 
no  lights  on  the  engine,  nor  did  they  see  the  engine  itself  till  it 
was  almost  upon  them. 

I have  no  hesitation  in  saying  that  I do  not  agree  with  the 
conclusions  of  the  jury.  I think  that  the  fleeting  glance  in  the 
dark,  through  the  small  mica  panes  of  their  car,  which  the  plain- 
tiffs say  they  had  when  they  saw  some  man  near  the  watchman’s 
shelter,  was  wholly  insufficient  really  to  lull  them  into  any  sense 
of  security  or  to  relieve  them  from  the  fullest  exercise  of  all  their 
faculties  in  what  they  well  knew  was  a place  of  risk  and  danger. 
I also  think  that  with  ordinary  care  and  attention  they  must  have 
heard  the  engine  and  the  bell,  and  must  have  seen  the  light  on  the 
back  of  the  tender  in  time  to  stop;  but,  unless  this  Court  can 
say  that  the  excuse  put  forward  by  the  plaintiffs  is  wholly  founda- 
tionless in  fact,  or  void  in  law,  the  matter  is  solely  for  determina- 
tion by  a jury;  and,  if  there  is  any  evidence  whatever  on  which 
an  honest  jury  could  reasonably  find  no  contributory  negligence, 
this  Court  is  powerless  to  interfere. 

I have  carefully  considered  the  testimony  in  the  light  of  the 
cases  cited  by  Mr.  McCarthy,  viz. : Davy  v.  London  and  South  W est- 
ern  Railway  Co.  (1883),  12  Q.  B.  D.  70;  Grand  Trunk  Railway 


ONTARIO  LAW  REPORTS. 


5 


LIII.  ] 

Co.  v.  McAlpine , [1913]  A.  C.  846;  Canadian  Pacific  Railway  Co. 
v.  Smith  (1921),  62  Can.  S.C.R.  134;  and  Hendrie  v.  Grand  Trunk 
Railway  Co.  (1921),  51  O.L.R.  191.  I have  re-read  these  cases 
and  have  reviewed  many  others  of  the  well-known  authorities  deal- 
ing with  the  question  of  when  a nonsuit  may  properly  be  directed 
on  the  ground  of  contributory  negligence,  and  when  the  verdict  of 
a jury  can  be  set  aside,  and  a new  trial  directed.  This  question 
was  considered  by  this  Court  in  the  case  of  Wallace  v.  Grand  Trunk 
Railway  Co.  (1921),  49  O.L.R.  117,  and  it  was  held  that  in  this 
Province  the  rule  as  to  nonsuiting  for  contributory  negligence  did 
not  differ  from  that  which  has  been  established  in  the  Courts  of 
England. 

Since  that  case  was  decided,  the  Smith  case  and  the  Hendrie 
case  have  been  determined.  In  the  Smith  case,  negligence  of  the 
defendants  was  assumed,  and  the  question  was  whether  the  plain- 
tiff in  attempting  to  cross  the  tracks  without  looking  for  the 
approaching  train  was  guilty  of  contributory  negligence.  In  that 
case,  however,  the  Court  held  that  no  evidence  had  been  given  of 
circumstances  which  would  warrant  a jury  in  finding  that  he  was 
excused  from  looking. 

In  the  Hendrie  case,  the  question  was  not  on  any  contributory 
negligence  of  the  plaintiffs,  but  whether  there  was  any  evidence 
that  the  defendants  were  negligent,  and  the  Court  held  that  there 
was  none. 

No  good  purpose  would  be  served  by  any  further  review  of  the 
authorities.  The  rule  applicable  to  the  circumstances  of  this  case 
appears  to.  me  to  be  as  follows : — 

If  there  be  any  fact  in  doubt  or  dispute,  or  if  there  be  con- 
flict or  doubt  as  to  the  proper  inference  to  be  deduced  from  the 
primary  facts  which  are  established,  relative  to  the  question  of 
contributory  negligence  on  the  part  of  the  plaintiff,  then  the  case 
must  be  submitted  to  the  jury,  and  if  their  verdict  is  such  as  can 
be  given  by  reasonable  men  acting  impartially  in  the  discharge  of 
their  duty  the  court  of  appeal  may  not  interfere  with  it. 

In  the  present  case  we  are  all  agreed  that  there  is  some  evidence 
to  support  the  finding  of  the  jury  that  no  proper  or  effective  warn- 
ing was  given  by  the  watchman. 

The  question,  therefore,  turns  wholly  on  the  issue  of  the  con- 
tributory negligence  of  the  plaintiffs.  Under  these  circumstances, 
the  onus  of  proving  affirmatively  that  there  was  contributory  negli- 
gence on  the  part  of  the  plaintiffs  rests  on  the  defendants. 

Accepting  the  facts  alleged  by  the  defendants  as  to  the  ringing 
of  the  bell,  train-lights,  and  trainmen  at  the  rear  of  the  tender, 
knowledge  of  the  risk  by  the  plaintiffs,  and  on  the  other  hand  dark- 
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ness,  alleged  looking  out  by  the  plaintiffs,  alleged  observation  by 
them  of  a man  like  the  watchman  near  his  shelter,  and  alleged 
consequent  belief  that  the  crossing  was  safe,  it  seems  to  me  that 
there  is  a question  for  the  jury  as  to  the  validity  of  the  excuse  put 
forward  by  the  plaintiffs  for  getting  in  front  of  the  engine,  which 
renders  it  impossible  to  set  aside  the  finding  of  the  jury. 

Applying  to  the  facts  of  this  case  the  rule  of  law  as  I have 
stated  it  above,  I would  say  that,  though  the  material  primary 
facts  are  now  clear  and  undisputed,  and  though  I would  draw 
from  them  an  inference  diametrically  opposite  to  that  which  the 
jury  have  drawn,  yet  I am  unable  to  say  that  the  inference  which 
the  jury  has  drawn  is  so  unreasonable  that  it  must  be  set  aside. 

The  reasonableness  of  the  plaintiff  s’  conduct  was  for  the  jury, 
considered  in  the  light  of  all  the  surrounding  circumstances.  In 
view  of  the  circumstances  mentioned  above,  and  in  the  absence  of 
an  effective  warning  from  the  railway  watchman,  I am  unable  to 
say  that  grounds  do  not  exist  on  which  a jury  might  reasonably 
have  based  their  answer  to  the  third  question. 


Mulock,  C.J.Ex.,  and  Kelly,  J.,  agreed  with  Masten,  J. 


Rose,  J. : — I agree  with  my  brother  Masten  that  the  appeal 
should  be  dismissed.  It  seems  to  me  that  the  jury  have  found,  in 
effect,  that  the  watchman,  because  he  was  not  in  the  middle  of  the 
road,  was  unable  to  give,  and  did  not  give,  such  a signal  as  amounted 
to  a real  warning  to  the  plaintiffs ; and  this  finding  seems  to  be  one 
which  the  jury  were  entitled  to  make  upon  the  conflicting  evidence. 
Therefore,  I think  that  the  case  must  be  treated  as  one  in  which 
negligence  on  the  part  of  the  defendants,  causing  or  contributing  to 
the  casualty,  was  established,  so  that  the  plaintiffs  are  entitled  to 
succeed  unless  negligence  on  their  part,  also  contributing  to  the 
casualty,  was  established.  The  jury  have  found  that  there  was  no 
contributory  negligence  on  the  part  of  the  plaintiffs,  and  the  sole 
question,  in  my  opinion,  is  whether  their  finding  can  stand. 

Where  the  voluntary  act  of  the  person  injured  contributes  to  the 
injury  complained  of,  and  the  Court  is,  therefore,  asked  to  take 
the  case  from  the  jury,  the  test  of  the  Court’s  right  (and  duty)  is, 
I think,  the  test  stated  by  Palles,  C.B.,  in  Coyle  v.  Great  Northern 
Railway  Co.  of  Ireland  (1887),  20  L.R.  Ir.  409,  viz.:  Are  the  cir- 
cumstances such  as  to  make  the  question  whether  the  plaintiff’s  act 
was  negligent  (either  per  se  or  having  regard  to  the  conduct  of  the 
defendant  inducing  or  affecting  it)  a question  of  fact?  And  where 
the  act  in  question  is  the  act  of  going  in  front  of  a moving  train, 
and  where  the  quality  of  that  act  depends  upon  the  validity  of  the 
excuse  or  explanation  put  forward  by  the  plaintiff,  I think  that  the 
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cases  establish  the  proposition  that,  if  such  excuse  or  explanation 
is  at  all  plausible,  its  validity — and  so  the  quality  of  the  plaintiffs 
act— is  a question  of  fact  for  the  jury.  Thus— to  take  only  a few 
of  the  very  many  instances  that  are  to  be  found  in  the  reports — in 
Grand  Trunk  Railway  Co.  v.  Hainer  (1905),  36  Can.  S.C.R.  180 
(see  p.  192),  and  London  and  Western  Trusts  Co.  v.  Lake  Erie  and 
Detroit  River  Railway  Co.  (1906),  12  O.L.R.  28,  where  there  were 
excuses  for  not  looking,  and  in  Misener  v.  Wabash  Railway  Co. 
(1906),  12  O.L.R.  71,  and  (sub  nom.  Wabash  Railroad  Co.  v.  Mis- 
ener), 38  Can.  S.C.R.  94,  and  Wright  v.  Grand  Trunk  Railway  Co , 
(1906),  12  O.L.R.  114,  where  excuses  were  suggested,  and  even  in 
Peart  v.  Grand  Trunk  Railway  Co.  (1884),  10  A.R.  191,  and  in  the 
Privy  Council  (1886),  10  O.L.R.  753,  where  it  is  very  difficult  to  dis- 
cover the  excuse  unless  it  lie  in  the  suggestion  that  the  driver  was 
lulled  into  a feeling  of  security  by  the  fact  that  there  was  a signal 
when  the  train  was  far  distant  from  the  crossing,  but  none  when  it 
was  at  the  place  where  the  warning  ought  to  have  been  given — in  all 
these  cases  the  Courts  thought  that  the  quality  of  the  injured  per- 
son’s act  was  a question  of  fact  for  the  jury,  i.e.,  that  it  was  for  the 
jury  to  consider  the  excuse  or  explanation  put  forward  and  to  say 
whether,  in  view  of  it,  the  act  was  a negligent  or  a reasonably  care- 
ful one.  And  the  cases — e.g.,  the  very  recent  case  of  Canadian 
Pacific  Railway  Co.  v.  Smith , 62  Can.  S.C.R.  134 — in  which  tlie 
Court  has  taken  the  matter  into  its  own  hands  to  enter  judgment 
dismissing  the  action,  or  has  ordered  a new  trial  because  of  dis- 
satisfaction with  the  verdict,  have  been,  I think,  cases  in  which 
there  was  really  no  excuse  at  all  or  cases  in  which  the  excuse  was 
clearly  invalid. 

In  the  present  case,  if  the  plaintiffs’  story  had  been  that  they 
saw  a man,  near  the  middle  of  the  road,  with  a flag  or  a lantern  in 
his  hand,  or  otherwise  fairly  plainly  identified  as  the  watchman, 
and  that  he  did  nothing  to  indicate  that  it  was  unsafe  for  them 
to  cross,  I should  have  thought  that  it  was  clear  that  they  had  put 
forward  an  excuse  which  the  jury  would  have  to  consider  carefully 
before  they  decided  that  the  plaintiffs  were  negligent  in  proceed- 
ing. But  that  is  not  the  plaintiffs’  story.  Their  story  is  that  they 
looked,  but  failed  to  see  the  approaching  engine,  and  that  they  saw 
a man,  without  a lantern,  come  from  the  direction  of  the  shanty; 
that  they  took  him  to  be  the  watchman,  and  that,  receiving  no 
signal  from  him,  they  assumed  that  the  way  was  clear.  Now,  that 
being  the  story,  there  are  obvious  difficulties  in  the  way  of  finding 
that  the  plaintiffs  were  free  from  blame;  but  in  order  to  reach  a 
conclusion  as  to  the  quality  of  their  act  of  going  in  front  of  the 
engine  it  is  necessary  to  consider  every  part  of  the  story : it  is  neces- 


App.  Div. 


1922. 

AtBKELL 

V. 

Toronto 

Hamilton 

and 

Buffalo 

Bailway 

Co. 

Rose,  J. 


8 


ONTARIO  LAW  REPORTS. 


App.  Div. 
1922. 

A'RKELL 

V. 

Toronto 

Hamilton 

and 

Buffalo 

Railway 

Co. 

Rose,  J. 


1922. 

April  18. 
June  30. 


[VOL. 

sary  to  consider  whether  the  plaintiffs  did  in  fact  look;  if  it  is 
thought  that  they  looked,  it  is  necessary  to  consider  the  validity  of 
their  explanation  for  not  seeing;  if  it  is  thought  that  they  did  not 
look,  or  did  not  look  carefully,  it  is  necessary  to  consider  whether 
they  are  to  be  excused  for  not  looking  or  for  not  looking  more  care- 
fully. If  it  be  assumed  that  there  was  a man  on  the  footboard  of 
the  engine  with  a lantern,  as  the  jury  seem  to  have  found,  it  is  diffi- 
cult to  understand  why  the  plaintiffs  did  not  see  him,  if  they 
looked  in  that  direction;  but  it  is  just  possible  that  the  lights  of 
the  standing  cars  confused  them.  If  it  be  thought  that  the  plain- 
tiffs did  not  look  in  the  direction  of  the  engine,  or  did  not  look 
carefully,  there  is  much  to  be  said  in  favour  of  a finding  that  in 
what  they  say  about  the  man  whorh  they  say  they  saw  near  the 
shanty  there  is  no  valid  excuse;  for  it  may  be  considered  that, 
from  the  condition  of  affairs  described  by  them,  they  were  not  justi- 
fied in  concluding  that  the  watchman  was  present  and  deemed  it 
safe  for  them  to  proceed — it  may  be  thought  that  there  was  no  more 
reason  for  their  drawing  that  conclusion  than  for  their  inferring 
that  the  watchman  was  not  attending  to  his  duty  at  all.  But  I 
think  that  it  was  for  the  jury  to  consider  all  circumstances  of  the 
case ; to  ascertain  what  the  plaintiffs  really  did,  and  why  they  did  it ; 
and  to  pass  upon  the  validity  of  the  explanations  or  excuses  sug- 
gested for  not  seeing  or  for  not  looking ; and,  having  done  so,  to  say 
whether  the  plaintiffs’  act  was  a negligent  or  a reasonably  careful 
one. 

I have  spoken  throughout  of  contributory  negligence  on  the 
part  of  the  plaintiffs,  as  if  they  had  both  been  responsible  for  the 
movement  of  the  motor  car.  This  form  of  expression  was  adopted 
because,  concluding  as  I did  that  the  verdict  could  not  be  inter- 
fered with,  it  was  unnecessary  to  consider  whether  any  fault  that 
there  may  have  been  was  the  fault  of  Arkell  alone  or  whether  Mrs. 
Arkell  was  also  chargeable. 

Appeal  dismissed  with  costs. 

[APPELLATE  DIVISION.] 

Re  Kemptville  Milling  Co.  Limited  and  Village  of 
Kemptville. 

Power  Commission  Act — Intentional  Removal  or  Destruction  of  Works 
of  Company  Used  in  Distributing  Electricity  in  Tillage — Clearing 
Ground  for  New  Works  of  Tillage  Corporation — Compensation — 
Procedure  by  Action  or  Arbitration— Interpretation  of  sec.  33(1 ) 
of  R.S.O.  1911f,  ch.  39,  Aided  by  sec.  32(1). 

Section  33(1)  of  the  Power  Commission  Act,  R.S.O.  1914,  ch.  39,  does 
not  apply  to  the  intentional  removal  or  destruction  of  the  works  and 
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property  of  a company  established  for  the  purpose  of  distributing 
electricity,  even  when  that  removal  or  destruction  is  effected  for 
the  purpose  of  clearing  a site  for  the  construction  of  new  works 
by  another  corporation  (Masten,  J.,  dissenting). 

Section  32(1)  should  be  read  with  sec.  33(1). 

The  order  of  Latchford,  J.,  dismissing  an  application  by  the  milling- 
company  for  an  order  appointing  an  arbitrator  on  behalf  of  the 
village  corporation,  which,  in  clearing  the  ground  for  the  purpose  of 
new  works  for  distributing  electricity  in  the  village,  had  removed 
or  destroyed  the  works  and  property  of  the  milling  company,  in 
order  that  a board  of  arbitrators  might  be  constituted  to  determine 
the  damages  suffered  by  the  milling  company,  was  affirmed,  on  the 
ground  that  the  milling  company’s  claim  was  not  enforceable  by 
arbitration  under  sec.  33(1),  supra. 

ilppLicATioisr  by  tihe  milling  company  for  an  order  appointing 
j an  arbitrator  on  behalf  of  the  village  corporation  in  a proposed 
arbitration  to  determine  the  value  or  price  of  all  the  works  and 
property  of  the  milling  company  and  the  damage  or  injury  done  to 
the  works  of  the  company  for  conducting,  furnishing,  or  distribut- 
ing electricity  for  light,  heat,  and  power,  constructed  before  the 
works  of  the  village  corporation  had  been  established  for  the  same 
purpose.  The  village  corporation  had  failed  to  appoint  an  arbitra- 
tor, though  requested  so  to  do. 

March  24.  The  application  was  heard  by  Latchford,  J.,  in 
Chambers. 

I.  Hilliard , K.C.,  for  the  milling  company. 

H.  A.  Stewart , EjC.,  for  the  village  corporation. 

April  18.  Latchford,,  J. : — The  milling  company  and  its  pre- 
decessors in  title  for  about  30  years  supplied  electric  energy  in 
Kemptville  to  the  corporation  and  to  private  persons.  Its  poles 
were  planted  in  the  village  with  the  sanction  of  the  corporation, 
and  its  lines  were  extended  and  a new  source  of  power  acquired  and 
developed  to  provide  for  the  growing  requirements  of  the  corpora- 
tion and  its  inhabitants,  involving  the  expenditure  of  a considerable 
capital. 

In  December,  1920,  an  agreement  was  made  between  the  cor- 
poration and  the  Hydro-Electric  Power  (Commission  of  Ontario,  by 
which  the  corporation  agreed  to  take  power  exclusively  from  the 
Commission  during  a period  of  30  years  from  the  date  of  the 
delivery  of  the  first  power  under  the  contract.  The  village  cor- 
poration was  accorded  the  right  to  sell  power  within  the  corporation 
limits  to  any  person  or  company  other  than  “ a railway  or  distri- 
buting company.” 

It  is  alleged  in  an  affidavit  filed  that  the  corporation  has  cut  the 
transmission  line  of  the  milling  company  and  otherwise  interfered 
with  its  distribution  of  power. 
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Latchford,  J.  The  milling  company  contends  that,  having  regard  to  the 
2922.  undoubted  acquiescence  of  the  corporation  in  the  activities  exercised 
during  30  years  by  the  company,  the  corporation  cannot  construct 
Kemptville  works  for  lighting  the  public  streets  until  it  has  by  by-law  fixed  a 

MLiMi’raiD °’  Pr*ce  °®er  ^or  wor^s  an(f  property  of  the  company  supplying 
and  electricity  to  the  village,  or  until  a price  has  been  fixed  by  arbitra- 
k^pwille  tion  Pursuant  to  sec.  566,  para.  4(A),  of  the  Consolidated  Municipal 
Act,  1903  (3  Edw.  VII.  ch.  19),  which  the  company  asserts  has 
not  been  repealed. 

While  in  the  consolidation  .of  1913  (3  & 4 Geo.  V.  ch.  43,  sec. 
537),  the  Act  of  3 Edw.  VII.  ch.  19  is  among  the  Acts  in  schedule 
A.  declared  to  be  repealed,  an  exception  is  made  as  to  sec.  566,  the 
repeal  of  which  was  not  to  take  effect  until  a day  named  by  pro- 
clamation of  the  Lieutenant-Governor  in  Council. 

It  is  stated  and  not  controverted  that  no  such  proclamation  has 
been  made. 

However,  by  sec.  15  of  the  Power  Commission  Act,  7 Edw.  VII. 
ch.  19,  it  is  declared  that  clauses  lettered  (a)  to  (A9),  both  inclu- 
sive, following  para.  4 of  sec.  566,  shall  not  apply  to  any  munici- 
pal corporation  which  has,  as  in  the  case  of  Kemptville,  entered  into 
a contract  with  the  Commission. 

The  milling  company  is,  in  the  circumstances,  precluded  from 
taking  advantage,  as  it  seeks  to  do,  of  the  clauses  following  para. 
4 of  sec.  566,  even  if  that  section  has  not  been  proclaimed  repealed. 
The  application  fails  and  is  dismissed  wth  costs. 

The  milling  company  appealed  from  the  order  of  Latchford,  J. 

June  2.  The  appeal  was  heard  by  Mulock,  C.J.Ex.,  Kelly, 
Masteh,  and  Rose,  JJ. 

Hilliard , K.C.,  for  the  appellant  company,  argued  that  the  dam- 
age done  to  the  company*s  property  by  the  village  corporation  was 
a subject  of  arbitration  within  the  meaning  of  sec.  33(1)  of  the 
Power  Commission  Act,  R.S.'O.  1914,  ch.  39.  Sections  31  to  35,  he 
submitted,  provided  a code  for  dealing  with  new  electric  installa- 
tions and  with  claims  for  damages  resulting  from  them. 

Stewart , K.C.,  and  W.  J.  Reilly , for  the  village  corporation, 
contended  that  sec.  33(1)  did  not  apply  to  a case  like  the  present. 
Its  provisions  relate  only  to  cases  in  which  the  injury  results  from 
the  undue  proximity  of  an  incoming  corporation  to  the  works  of 
the  corporation  first  in  the  field,  such  as  the  crossing  of  the  wires 
of  the  latter  by  those  of  the  former. 

June  30.  Mulock,  C.J.Ex.: — The  Kemptville  Milling  Com- 
pany moved  before  Latchford,  J.,  to  appoint  an  arbitrator  on 
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behalf  of  the  Municipal  Corporation  of  the  Village  of  Kemptville 
to  determine,  amongst  other  things,  the  compensation  to  he  paid 
by  the  corporation  to  the  company  for  the  damage  or  injury  done 
to  the  company’s  works  by  the  corporation  of  the  said  village  in  the 
construction  of  its  plant  for  the  distribution  of  electricity.  The 
learned  Judge  dismissed  the  application,  and  the  appeal  is  from 
his  order.  , 

The  company  alleges  that  the  corporation,  for  the  purpose  of 
enabling  it  to  clear  the  ground  so  as  to  admit  of  the  construction  of 
its  plant,  destroyed  part  of  the  company’s  property  situate  on  the 
highway,  and  contends  that  the  damage  or  injury  thus  occasioned 
to  its  property  is  a subject  of  arbitration  within  the  meaning  of 
the  Power  Commission  Act,  R.'S.O.  1914,  ch.  39,  sec.  33,  subsec.  1. 
That  subsection  reads  as  follows : — 

“ If  any  damage  or  injury  is  done  to  the  works  of  a corpora- 
tion or  any  of  them,  or  is  occasioned  in  the  maintenance  or  opera- 
tion of  them  by  reason  of  the  works  of  another  corporation  or  any 
of  them  being  constructed  or  operated  in  closer  proximity  to  the 
works  of  such  first  mentioned  corporation  than,  but  for  the  pro- 
visions of  section  32,  would  have  been  lawful,  no  action  shall  lie  in 
respect  therof,  but  the  corporation  doing  such  damage  or  injury 
shall  make  due  compensation  therefor,  and  any  question  or  dis- 
pute as  to  such  damage  or  injury  having  been  so  done  or  occa- 
sioned, or  as  to  the  amount  of  the  compensation,  shall  be  deter- 
mined by  arbitration,”  etc. 

The  preceding  subsec.  1 of  sec.  32,  which  seems  to  me  helpful 
in  determining  the  scope  of  subsec.  1 of  sec.  1 of  sec.  33,  reads  as 
follows : — • 

? Where  a corporation  . . . desires  to  construct  works 

for  conducting  . . . electricity  . . . in,  under  or  upon 
any  highway,  or  part  of  a highway,  in,  under  or  upon  which  any 
other  corporation  has  already  constructed  and  has  works  for  the 
like  purpose  . . . upon  the  application  of  the  first  mentioned 

corporation  . . . the  Commission  may,  if  it  is  of  the  opinion  that 
the  location  and  mode  of  construction  of  such  works  are  proper, 
approve  of  the  same;  and  all  works  which  such  first  mentioned 
corporation  . . . may  thereafter  construct,  the  location  and 

mode  of  construction  of  which  have  been  so  approved,  shall  be 
deemed  to  have  been  constructed  under  statutory  authority  . . . 
and  may  be  maintained  and  operated  by  such  corporation  without 
its  incurring  any  liability  to  any  other  corporation  in  respect  of 
the  construction,  maintenance  or  operation  of  such  works,  except 
that  provided  for  by  section  33.” 

This  subsection,  I think,  implies  that  sec.  33  provides  a scheme 
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App.  Div.  for  compensation  in  respect  of  the  construction,  maintenance,  and 
1922.  operation  of  works  approved  of  'by  the  Commission.  If,  therefore, 
the  'Commission  approved  of  the  construction  of  the  corporation’s 
Kemptville  works  in  question  in  such  close  proximity  to  the  company’s 
M Limited  °*  wor^s  as  involved  their  destruction  or  injury,  then,  but  not  other- 
and  wise,  I think,  the  compensation  payable  in  respect  of  such  destruc- 
iSiptville.  ti°n  or  injury  was  a matter  to  be  determined  by  arbitration  under 

_ sec.  33. 

Mulock, 

C.J.Ex.  I inferred  from  what  Mr.  Hilliard  stated  before  us  that  the 
corporation  had  no  authority  for  destroying  any  part  of  the  com- 
pany’s works — in  other  words,  that  such  destruction  was  not  cov- 
ered by  any  approval  given  by  the  €ommission  to  the  corporation’s 
proposed  works. 

Assuming  that  such  is  the  case,  then,  I think,  Latchford,  J., 
rightly  disposed  of  the  motion,  and  this  appeal  should  be  dismissed 
with  costs. 

Kelly,  J. : — It  was  conceded  on  the  argument  that  the  only 
question  involved  in  this  appeal  is  that  arising  upon  the  construc- 
tion of  subsec.  1 of  sec.  33  of  the  Power  Commission  Act,  R.S.O. 
1914,  ch.  39,  which  is  so  framed  as  to  leave  it  open  to  some  doubt 
whether  the  words  “ by  reason  of  the  works  of  another  corpora- 
tion or  any  of  them  being  constructed  or  operated  in  closer  prox- 
imity to  the  works  of  such  first  mentioned  corporation  ” relate 
back  to  and  qualify  the  opening  words  of  the  subsection,  viz.,  “ if 
any  damage  or  injury  is  done  to  the  works  of  the  corporation  or 
any  of  them.” 

To  take  away  the  ordinary  right  of  action  for  the  determination 
and  recovery  of  compensation  for  injury  or  damage,  and  to  substi- 
tute therefor  a remedy  by  arbitration,  would  require  a clear  and 
express  declaration  by  the  statute;  and  where  such  substitution  is 
attempted  it  should  be  confined  to  cases  as  to  which  there  can  be 
no  doubt  that  the  statute  was  intended  to  apply.  Part  III.  of  the 
Act  above  referred  to,  of  which  secs.  32  and  33  form  a part,  relates 
to  control  and  regulation  of  works  by  the  Hydro-Electric  Power 
Commission  of  Ontario.  Analysing  subsec.  1 of  sec.  33,  and  read- 
ing it  with  sec.  32,  which  expressly  refers  to  the  remedy  pro- 
vided by  sec.  33,  I think  it  evident  that  what  was  intended  by 
these  sections,  and  what  they  declare,  is  that  the  damage  or  injury 
in  respect  of  which  the  remedy  is  to  be  by  arbitration  is  confined 
to  that  which  results  from  the  undue  proximity  of  the  works  of  an 
incoming  corporation  to  the  works  of  another  corporation  which 
has  already  constructed  and  has  works  for  a like  purpose.  A 
different  construction  put  upon  these  two  sections  would,  in  pos- 
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sible  cases,  produce  results  which  cannot  have  been  intended  by 
the  Legislature. 

I am  of  opinion  that  the  order  appealed  from  is  right  and  that 
the  appeal  should  therefore  be  dismissed  with  costs. 

Rose,  J. : — This  is  an  appeal  by  the  company  from  the  order 
of  Latchford,  J.,  dismissing  a motion  made  by  the  company  for 
an  order  appointing  an  arbitrator  on  behalf  of  the  village  to  deter- 
mine the  value  or  price  of  all  the  works  and  property  of  the  com- 
pany and  the  damage  or  injury  done  to  the  company’s  works  for 
conducting,  furnishing,  or  distributing  electricity. 

It  is  not  contended  that  Mr.  Justice  Latchford  was  in  error  in 
deciding,  as  he  did,  that  sec.  15  of  the  Power  Commission  Act,  7 
Edw.  VII.  ch.  19,  has  the  effect  of  defeating  any  right  which  the 
company  might  otherwise  have  had  of  invoking  the  so-called  Conmee 
clauses  of  the  Consolidated  Municipal  Act,  1903 — i.e.,  the  clauses 
lettered  (a)  to  (a9),  both  inclusive,  following  sec.  566  of  3 Edw. 
VII.  ch.  19 — but  it  is  said  that  the  village,  or  the  Hydro-Electric 
Power  Commission  of  Ontario,  acting  in  that  behalf  as  the  agent 
of  the  village,  injured  or  destroyed  some  of  the  works  of  the  com- 
pany in  order  to  prepare  a site  for  the  construction  of  the  village’s 
plant  for  the  distribution  of  electricity,  and,  therefore,  that  the 
company  has  a claim  which  it  is  entitled  to  enforce  by  arbitration 
under  sec.  33  of  the  Power  Commission  Act,  R.S.O.  1914,  ch.  39. 

In  the  cases  to  which  it  relates,  sec.  33  of  the  Power  Commis- 
sion Act  does  take  away  from  a “corporation”  (as  defined  in  sec. 
31)  first  in  the  field  the  right  of  action  which  it  might  otherwise 
have  against  an  incoming  “ corporation  ” for  damage  done  by  the 
latter  to  the  works  of  the  former,  and  does  impose  upon  the  incoming 
corporation  the  obligation  to  make  due  compensation  for  any  such 
damage,  and  does  provide  for  the  ascertainment  of  such  compensa- 
tion by  arbitration.  But,  in  my  opinion,  the  cases  to  which  sec.  33 
relates  are  only  those  cases  in  which  the  damage  results  from  the  un- 
due propinquity  of  the  works  of  the  incoming  corporation  to  the 
works  of  the  corporation  first  in  the  field — e.g.,  damage  done  by  the 
“ jumping  ” of  electricity  from  the  wires  of  the  former  to  the 
wires  of  the  latter,  or  by  the  wires  of  the  one  coming  into  contact 
with  the  wires  of  the  other — and  I cannot  read  the  section  as  relat- 
ing to  the  intentional  removal  or  destruction  of  the  works  of  the 
corporation  first  in  the  field,  even  when  that  removal  or  destruc- 
tion is  effected  for  the  purpose  of  clearing  a site  for  the  construc- 
tion of  the  works  of  the  incoming  corporation.  In  my  opinion,  the 
section  leaves  untouched  any  right  of  action  which  there  may  be 
for  such  intentional  removal  or  destruction,  and  does  not  confer 
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any  right  to  proceed  by  arbitration  to  fix  the  amount  of  the  com- 
pensation which  the  corporation  first  in  the  field  is  entitled  to 
recover  in  respect  thereof,  in  case  the  circumstances  are  such  as 
to  entitle  it,  apart  from  sec.  33,  to  proceed  by  action  for  the  recov- 
ery of  compensation. 

An  alternative  reading  of  sec.  33  is  suggested,  by  which  the 
words  “by  reason  of  the  works  of  another  corporation  . . . 

being  constructed  or  operated  in  closer  proximity,”  etc.,  are  made 
to  qualify  only  the  words  ^ or  is  occasioned  in  the  maintenance  or 
operation  of  ” the  works.  This  reading  leaves  the  opening  words 
of  the  section,  “ if  any  damage  or  injury  is  done  to  the  works  of  a 
corporation,”  quite  unqualified;  so  that  you  have  it  enacted  that 
“ if  any  damage  or  injury  is  done  to  the  works  of  a corporation 
. . . no  action  shall  lie  in  respect  thereof,  but  the  corporation 

doing  such  damage  or  injury  shall  make  due  compensation  there- 
for,” which  compensation  shall  be  fixed  by  arbitration.  That  is 
to  say,  if  one  corporation  does  damage,  no  matter  how  or  in  what 
circumstances,  to  the  works  of  another,  no  action  shall  lie  in  respect 
of  such  damage,  but  compensation  shall  be  made  therefor,  and,  if 
the  section  is  to  be  read  literally,  shall  be  made  whether  the  cor- 
poration doing  the  damage  can  justify  its  action  or  not.  This,  I 
think,  cannot  be  the  meaning  of  the  section,  and  I prefer  the  read- 
ing which  I have  adopted,  the  only  difficulty  about  which  lies  in  the 
fact  that  there  is  no  comma  after  the  words  “ or  is  occasioned  in 
the  maintenance  or  operation  of  them.” 

For  these  reasons,  I would  dismiss  the  appeal  with  costs. 


Hasten,  J. : — In  my  view,  this  appeal  turns  on  the  proper  con- 
struction of  subsec.  1 of  sec.  33  of  the  Power  Commission  Act, 
R.S.O.  1914,  ch.  39,  which  reads  as  follows:  “If  any  damage  or 

injury  is  done  to  the  works  of  a corporation  or  any  of  them,  or  is 
occasioned  in  the  maintenance  or  operation  of  them  by  reason  of 
the  works  of  another  corporation  or  any  of  them  being  constructed 
or  operated  in  closer  proximity  to  the  works  of  such  first  men- 
tioned corporation  than,  but  for  the  provisions  of  section  32,  would 
have  been  lawful,  no  action  shall  lie  in  respect  thereof,  but  the  cor- 
poration doing  such  damage  or  injury  shall  make  due  compensa- 
tion therefor,  and  any  question  or  dispute  as  to  such  damage  or 
injury  having  been  so  done  or  occasioned,  or  as  to  the  amount  of 
the  compensation,  shall  be  determined  by  arbitration,  and  the  pro- 
visions of  the  Municipal  Act  with  respect  to  arbitration  in  the  case 
of  claims  against  municipal  corporations  shall  'apply  mwtatis 
mutandis  to  the  procedure  upon  an  arbitration  under  this  section 
and  the  simple  and  single  point  seems  to  me  to  be  as  follows : Are 
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the  words,  “by  reason  of  the  works  of  another  corporation  or  any 
of  them  being  constructed  or  operated  in  closer  proximity  to  the 
works  of  such- first  mentioned  corporation  . . . ,”  to  be  read 

as  relating  to  and  used  exclusively  in  conjunction  with  the  immedi- 
ately preceding  words,  “ or  is  occasioned  in  the  maintenance  or 
operation  of  them/’  or,  on  the  other  hand,  do  the  words  first  above 
quoted  have  relation  also  to  the  opening  words  of  the  section,  “ If 
any  damage  or  injury  is  done  to  the  works  of  a corporation  or  any 
of  them?” 

The  section  is  by  no  means  clear,  but,  upon  the  best  considera- 
tion that  I have  been  able  to  give  it,  I think  the  former  construc- 
tion is  to  be  preferred,  and  this  for  two  reasons.  The  punctua- 
tion of  sec.  33  favours  the  view  that  I suggest,  and  it  seems  to  me 
that  secs.  31  to  35  of  this  Act  are  intended  to  provide  a code  for 
dealing  with  the  construction  of  new  electric  installations,  and 
with  the  various  claims  for  damages  resulting  therefrom. 

Section  32  provides  for  the  approval  by  the  'Commission  of 
new  electric  works  which  it  is  proposed  to  construct.  Further,  I 
can  see  no  adequate  ground  for  a distinction  between  damage  or 
injury  resulting  from  maintenance  or  operation  in  too  close  prox- 
imity to  the  works  of  the  former  company  and  damage  or  injury 
which  is  done  in  the  course  of  construction  by  the  new  company. 
It  seems  to  me  that  the  real  purpose  of  the  Act  was  to  make  full 
provision  for  all  damages  which  were  occasioned  by  the  construc- 
tion or  operation  of  the  new  plant,  such  construction  or  operation 
having  been  made  legitimate  by  an  order  of  the  Commission  under 
sec.  32. 

For  these  reasons,  I think  the  order  appealed  from  should  be 
set  aside  and  an  arbitrator  appointed  on  behalf  of  the  village  to 
determine  what  claim  for  damages  the  applicant  company  is 
entitled  to  maintain  against  the  village  and  the  amount  thereof. 
Costs  of  the  motion  below  and  of  this  appeal  to  be  to  the  appellant 
in  any  event. 

Ay  peal  dismissed  (Master  J.,  dissenting). 
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[An  action  for  damages  was  afterwards  brought  by  the  milling 
company  against  the  village  corporation:  see  Kemptville  Milling  Co. 
Limited  v.  Village  of  Kemptville  (1923),  24  O.W.N.  501.] 
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[IN  BANKRUPTCY.] 


June  7. 
June  30. 


Re  Textile  Trimmings  Limited. 


Sale  of  Goods  — Stowage  in  Transitu  by  Unpaid  Vendors  — Goods 
Shipped  from  Foreign  Country — Delivery  of  one  Package  by  Carrier 
to  Warehouseman  Designated  by  Consignee — Sale  of  Goods  Act , 
1920,  10  & 11  Geo.  V.  ch.  44(1)  AS) — Duration  of  Transitus — Notice 
— Assignment  by  Consignee  to  Trustee  in  Bankruptcy — Second 
Package  Retained  by  Carrier — Character  not  Changed  to  that  of 
Warehouseman. 

Two  packages  of  goods,  sold  by  the  claimants  in  New  York  to  the 
debtors  in  Toronto,  were  consigned  to  the  debtors  and  carried  to 
Toronto  by  railway,  ariving  there  on  the  28th  February.  The  goods 
were  sold  on  credit,  and  the  price  was  not  payable  on  delivery.  On 
their  arrival  they  were  subject  to  customs  duties  and  freight  charges. 
The  debtors  were  at  once  notified  of  the  arrival,  and,  on  the  3rd 
March,  customs  brokers  employed  by  the  debtors  “ entered  and 
passed”  the  two  packages:  Customs  Act,  R.S.C.  1906,  ch.  48,  secs. 

25,  81.  On  the  same  day,  the  debtors  notified  the  railway  company 
to  deliver  the  two  packages  to  a designated  warehouse  company, 
in  bond,  subject  to  duty.  One  package  was,  by  mistake,  delivered 
directly  to  the  debtors.  They  made  an  authorised  assignment  to  a 
trustee  in  bankruptcy  on  the  7th  March.  After  the  assignment,  the 
trustee  returned  this  package  to  the  railway  company,  who,  on 
the  17th  March,  delivered  it  to  the  designated  warehouse  company, 
subject  to  the  payment  of  customs  duties  and  sales  tax.  The  railway 
company  retained  the  other  package,  in  bond,  refusing  to  part 
with  it  until  all  freight  charges  were  paid.  On  the  15th  and  16th 
March,  the  railway  company  received  notices  from  the  claimants 
to  stop  delivery  of  both  packages:  — 

Held,  as  to  the  package  delivered  to  the  warehouse  company,  that 
there  had  been  delivery  to  the  consignees,  within  the  meaning  of 
sec.  44(1)  of  the  Sale  of  Goods  Act,  1920,  10  & 11  Geo.  V.  ch.  40, 
before  the  notice  to  stop  in  transitu,  and  that  the  trustee  was 
entitled  to  the  package  subject  to  the  payment  of  duties. 

Wiley  v.  Smith  (1877),  2 Can.  S.C.R.  1 (overruling  Ascher  v.  Grand 
Trunk  Railway  Co.  (1875),  36  U.C.R.  609,  and  other  cases),  followed. 
As  to  the  other  package,  the  notice  to  stop  was  in  time:  the  railway 
company  had  not  changed  its  character  of  common  carrier  to  that 
of  bailee  or  warehouseman  for  the  consignees  (sec.  44(3)  of  the  Sale 
of  Goods  Act) ; that  could  be  done  only  by  agreement  with  the  rail- 
way company;  and  the  consignors  were  entitled  to  this  package  on 
payment  of  freight  and  customs  charges. 

Issue  between  Friedman  & Kreiger,  vendors  of  goods  to  the 
debtor-company,  and  the  trustee  in  bankruptcy  of  the  estate  of 
Textile  Trimmings  Limited,  as  to  certain  goods  shipped  to  the 
debtor-company  which  the  vendors  claimed  by  virtue  of  their  right, 
as  unpaid  vendors,  to  stop  them  in  transitu. 

May  25  and  31.  The  issue  was  tried  by  George  S.  Holmested, 
K.C.,  Registrar  in  Bankruptcy. 

W.  J.  Beattie , for  the  claimants. 

A.  Cohen , for  the  trustee. 
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June  7.  The  Registrar: — -By  sec.  44(1)  of  the  Ontario  Sale 
of  Goods  Act,  1920,  10  & 11  Geo.  Y.  ch.  40,  it  is  enacted  that 
“goods  are  deemed  to  be  in  course  of  transit  from  the  time  they  are 
delivered  to  a common  carrier  by  land  or  water  or  other  bailee,  for 
the  purpose  of  transmission  to  the  buyer,  until  the  buyer  or  his 
agent  in  that  behalf  takes  delivery  of  them  from  such  common 
carrier  or  other  bailee.” 

The  goods  in  question,  which  the  applicants  claim  by  virtue  of 
the  right  of  stoppage  in  transitu,  consist  of  two  packages  of  goods 
sold  by  them  in  New  York  to  the  debtors,  and  which  arrived  in 
Toronto,  per  Grand  Trunk  Railway,  in  the  latter  part  of  February, 
1922,  consigned  to  the  Textile  Trimmings  Limited.  The  goods 
appear  to  have  been  sold  on  credit,  and  the  price  was  not  payable 
on  delivery.  On  the  28th  February,  the  Grand  Trunk  Railway 
Company  notified  the  consignees,  the  Textile  Trimmings  Limited, 
of  the  arrival  of  the  goods.  On  the  3rd  March,  the  railway  com- 
pany received  from  the  customs  brokers  employed  by  the  consignees 
an  order  to  deliver  the  goods  to  the  Standard  warehouse  in  bond. 
The  railway  company,  by  mistake,  at  first  delivered  one  of  the  pack- 
ages to  the  Textile  Trimmings  Limited,  but  subsequently,  on  the 
mistake  being  discovered,  these  goods  were  returned  to  the  railway 
company  and  afterwards  deposited  by  the  railway  company  in 
the  Standard  warehouse,  pursuant  to  the  order  received  by  the  rail- 
way company  on  the  3rd  March.  Prior  to  the  sending  of  that  order, 
this  particular  package  had  been  examined  by  the  customs  officers, 
and  both  packages  were  on  the  same  day  (according  to  exhibit  10) 
“entered”  pursuant  to  the  'Customs  Act,  R.'S.C.  1906,  ch.  48.  Under 
that  Act,  when  goods  are  imported,  the  duties  may  be  paid  at  the 
time  of  entry,  or  they  may  be  entered  to  be  warehoused  in  bond : see 
sec.  25.  The  latter  kind  of  entry  was  made  in  regard  to  the  goods 
now  in  question,  and  they  were  entered  to  be  warehoused  in  bond, 
as  provided  by  sec.  81 — and  the  Standard  warehouse  was  the  ware- 
house designated  by  the  consignees’  agent  for  that  purpose. 

Exhibit  3 is  dated  the  17th  starch,  1922,  and  is  the  receipt 
given  by  the  railway  company  to  the  Textile  Trimmings  Limited 
when  one  of  the  packages  was  returned  to  the  railway  company,  as 
above  mentioned.  And  it  must  have  been  on  or  after  that  day 
that  this  package  was  delivered  by  the  railway  company  to  the 
Standard  warehouse.  According  to  the  evidence  of  the  company’s 
servant,  a telephone  message,  as  I understand,  to  stop  the  goods, 
was  received  by  the  railway  company  on  the  15th  March,  which 
was  followed  by  a telegram  to  the  like  effect,  received  on  the  16th 
March.  How  it  was  that  the  company,  after  receipt  of  these 
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notices,  proceeded  to  deliver  part  of  the  good:;  to  the  Standard  ware- 
house, is  not  explained,  and  for  the  purpose  of  the  present  case  it  is 
not  material  to  consider.  Although  one  of  the  packages  was,  as  I 
have  said,  delivered  by  the  railway  company  to  the  Standard  ware- 
house, the  other  has  remained  in  the  railway  company’s  possession 
in  bond;  and  neither  the  freight  nor  the  duty  on  either  package 
has  been  paid. 

It  was  argued  on  the  part  of  the  claimants  that  there  had  been 
no  delivery  of  any  of  the  goods  sufficient  to  satisfy  the  statute,  and 
that  until  the  duties  were  paid  no  delivery  could  be  made,  as  it 
would  be  contrary  to  the  Customs  Act  for  the  carrier  to  deliver 
goods  to  the  consignee  until  the  duties  were  paid;  and,  therefore, 
that,  so  long  as  the  duties  were  unpaid,  the  transitus  was  not  at 
an  end;  and  the  case  of  Ascher  v.  Grand  T runic  Railway ' Co. 
(1875),  36  U.C.R.  609,  and  some  of  the  cases  therein  referred 
to,  seem  to  support  that  contention:  see  Lewis  v.  Mason  (1875), 
36  U.C.R.  590,  at  p.  599;  but  I am  q.|  the  opinion  that,  so  far 
as  those  cases  are  based  on  the  principle  that  non-payment  of. 
duties  per  se  prolongs  the  transitus,  they  have  been  clearly  over- 
ruled by  Wiley  v.  Smith  (1877),  2 Can.  S.C.R.  1.  In  that  case 
Moss,  J.A.,  in  the  Court  of  Appeal,  1 A.R.  179,  193,-  et  seq., 
very  elaborately  reviewed  the  authorities  on  the  question  of 
what  kind  of  delivery  is  sufficient  to  put  an  end  to  the  transitus  of 
goods,  and  came  to  the  conclusion  that  it  was  necessary  that  there 
should  be  an  actual  corporal  delivery  of  the  goods  into  the  exclusive 
possession  of  the  consignee,  but  it  was  sufficient  if  they  were  de- 
livered so  that  (subject  to  the  payment  of  duties)  they  would  be  at 
his  order  and  disposition.  In  that  case,  as  in  this,  the  delivery 
was  to  a warehouse,  designated  by  the  consignee,  in  bond.  It  is 
true  that  the  warehouse  in  that  case  happened  to  be  part  of  the 
consignee’s  own  premises;  here  it  is  on  the  premises  of  a third 
person;  but  in  both  cases  the  deposit  of  the  goods  pursuant  to  the 
consignee’s  direction  had  the  effect  of  placing  the  goods  so  deposited 
(subject  to  the  payment  of  duties)  at  the  order  and  disposition  of 
the  consignee. 

As  regards  the  package  delivered  to  the  Standard  warehouse  pur- 
suant to  the  consignees’  order,  I hold  that  there  was  a delivery  to 
the  consignees  within  the  meaning  of  sec.  44(1),  and  that  the 
trustee  is  entitled  to  that  package  subject  to  payment  of  duties 
thereon. 

As  to  the  other  package,  although  it  is  true  that  it,  as  well  as 
the  other,  has  been  “entered”  in  the  customs  house  by  the  consignees’ 
agent,  yet  there  has  been  no  actual  delivery  of  it  out  of  the  hands  of 
the  railway  company.  The  order  of  the  3rd  March  did  not  direct 
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the  railway  company  to  hold  the  goods  in  its  own  warehouse  in  bond 
for  the  consignees;  had  it  done  so,  and  if  the  railway  company  had 
assented  so  to  do,  that  might  possibly  have  been  a sufficient  de- 
livery to  satisfy  sec.  44(1),  and  the  railway  company  might  thence- 
forth have  been  deemed  to  have  taken  delivery  from  itself  as  carrier 
to  hold  thenceforth  as  warehouseman  for  the  consignees.  But  the 
order  of  the  3rd  March  did  not  so  direct;  it  nominated  another 
warehouse,  and  the  order  did  not  in  any  way  compel  the  railway 
company  to  deliver  the  goods  as  therein  directed  until  the  freight 
charges  were  first  paid;  nor  did  it  compel  the  railway  company  in 
the  event  of  its  not  making  the  delivery  to  the  Standard  warehouse 
as  ordered,  thereafter  to  hold  the  goods  at  the  order  and  disposition 
of  the  consignees.  The  railway  company  was  under  no  obligation  to 
deliver  either  package  to  any  other  person  until  its  freight  charges 
were  paid;  and  it  cannot,  therefore,  be  said  to  have  wrongfully 
withheld  the  delivery  of  the  package  it  retained,  within  the  mean- 
ing of  the  Sale  of  Goods  Act,  sec.  44(6):  “ Where  the  common 
carrier  or  other  bailee  wrongfully  refuses  to  deliver  the  goods  to 
the  buyer  or  his  agent  in  that  behalf,  the  transit  is  deemed  to  be  at 
an  end.” 

As  to  that  package,  therefore,  I hold  that  the  claimants’  notice 
was  in  time,  as  there  had  been  no  delivery  of  the  package,  and  that 
they  are  entitled  to  that  package,  subject  to  payment  of  freight  and 
duties,  as  against  the  trustee. 

'Success  being  divided,  I make  no  order  as  to  costs  save  that 
the  trustee’s  be  paid  out  of  the  estate. 

In  some  cases  it  has  been  held  that  a partial  delivery  of  goods 
has  entitled  the  consignee  to  the  delivery  of  the  remainder  notwith- 
standing a notice  to  stop  delivery,  as,  for  instance,  where  the  sub- 
ject of  sale  is  an  engine  and  part  of  it  is  delivered  to  the  consignee; 
but  I do  not  think  the  partial  delivery  in  this  case  can  have  any 
such  effect,  and  I merely  mention  the  point,  that  it  may  not  be 
thought  I have  overlooked  it. 

The  claimants  and  the  trustee  both  appealed  from  the  Regis- 
trar’s order. 

June  28.  The  appeals  were  heard  by  Fisher,  J.,  Bankruptcy 
Judge,  in  'Chambers. 

Beattie , for  the  claimants. 

Cohen , for  the  trustee. 

June  30.  Fisher,  J. : — Goods  were  purchased  from  the  claim- 
ants in  New  York,  on  credit,  by  Textile  Trimmings  Limited,  carry- 
ing on  business  in  Toronto,  on  the  21st  February,  1922.  The  goods 
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arrived  in  two  packages  in  Toronto,  via  the  Grand  Trunk  Railway, 
on  the  28th  February,  1922.  On  their  arrival  they  were  subject  to 
payment  of  customs  duties  and  freight  charges.  The  goods  were 
consigned  to  Textile  Trimmings  Limited,  Toronto.  On  the  28th 
February,  1922,  the  railway  company  notified  the  consignees  of  the 
arrival  of  the  packages.  On  the  3rd  March,  1922,  customs  brokers, 
Thompson  Ahern  & Co.,  employed  by  the  consignees,  “ entered  and 
passed  ” these  two  packages.  This  procedure  is  provided  for : see 
the  Customs  Act,  R.S.C.  1906,  ch.  48,  sec.  25  and  sec.  81.  The 
warehouse  of  the  Standard  Warehouse  Mercantile  Company  was  the 
warehouse  designated  by  the  consignees.  On  the  3rd  March,  1922, 
the  consignees  notified  the  railway  company  to  deliver  the  two 
packages  to  the  Standard  Warehouse  Mercantile  Company,  in  bond, 
subject  to  duty.  One  package  was  delivered  direct  to  the  consignees. 
An  authorised  assignment  was  made  to  H.  M.  Goodman  on  the  7th 
March,  1922.  After  the  assignment  it  was  discovered  that  the 
delivery  of  this  one  package  to  the  consignees,  instead  of  to  the 
Standard  Warehouse  Mercantile  Company,  was  a mistake,  and  the 
trustee  agreed  to  allow  the  return  of  this  package  to  the  railway 
company,  and  it  was  returned.  The  railway  company  gave  a receipt 
therefor,  and  this  is  dated  the  17th  March,  1922.  On  the  17th 
March,  1922,  the  railway  company,  complying  with  the  order  of  the 
consignees  of  the  3rd  March,  delivered  this  package  to  the  'Standard 
Warehouse  Mercantile  Company  for  the  consignees,  subject  to  the 
payment  of  customs  duties  and  sales  tax.  Exhibit  10  shews  that  the 
entry  was  made.  The  railway  company  retained  the  other  package, 
in  bond,  refusing  to  part  with  it  until  all  freight  charges  were  paid. 
On  the  15th  March,  1922,  the  consignors  telephoned  to  the  railway 
company  to  stop  delivery  of  both  packages.  On  the  16th  March, 
1922,  the  consignors  wired  the  railway  company  to  hold  goods  con- 
signed to  consignees. 

The  trustee,  on  behalf  of  the  creditors  of  the  consignees,  claims, 
and  the  consignors  claim,  ownership  of  the  two  packages.  An  issue 
was  directed  to  be  tried  before  the  Registrar  in  Bankruptcy,  and 
this  trial  took  place  on  the  25th  and  31st  May,  1922.  The  learned 
Registrar,  in  his  judgment,  dated  the  7th  June,  1922,  held  that  the 
package  delivered  to  the  warehouse  designated  by  the  consignees, 
pursuant  to  their  order,  was  a delivery  within  the  meaning  of  sec. 
44(1)  of  the  Sale  of  Goods  Act,  1920;  that  the  transit  had  ended; 
and  the  trustee  was  entitled  to  this  package,  subject  to  the  payment 
of  customs  duty.  As  to  the  other  package  in  the  possession  of  the 
railway  company,  he  held  that  the  transit  had  not  ended,  and  that 
the  consignors  were  entitled,  as  against  the  trustee,  to  this  package, 
subject  to  the  payment  of  freight  charges  and  customs  duties. 
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From  this  judgment  the  trustee  and  claimants  appeal.  The  appeals  Fisher,  J. 
were  argued  before  me  on  the  28th  June,  1922. 

Dealing  with  the  package  delivered  to  the  Standard  Warehouse  — — 

Mercantile  Company,  I hold  that  there  was,  prior  to  the  notice  of  textile 
stoppage,  “an  entering  order”  by  the  consignees  and  a delivery  to 
them  at  the  warehouse,  subject  to  the  payment  of  customs  duty. 

This  warehouse  was  designated  by  the  consignees.  By  this  delivery 
in  bond  the  goods  left  the  possession  of  the  carrier,  the  consignees 
became  the  owners  thereof,  the  goods  were  under  their  control,  the 
warehouse  became  the  warehouse  of  the  consignees,  and  the  right  of 
stoppage  in  transit  ceased  to  exist.  The  consignees  had  taken  de- 
livery from  the  railway  company,  the  common  carrier,  and  there 
was  delivery  to  the  consignees  within  the  meaning  of  subsec.  1 of 
sec.  44  of  the  Sale  of  Goods  Act. 

The  case  of  Wiley  v.  Smith , 2 Can.  S.C.R.  1,  referred  to  by  the 
learned  Registrar,  is  an  authority  in  point,  overruling  Graham  v. 

Smith  (1876),  27  UjCjC.P.  1,  Howell  v.  Alport  (1862),  12  U.C. 

C.P.  375,  Ascher  v.  Grand  Trunk  Railway  Co .,  36  U.C.R.  609,  and 
Lewis  v.  Mason , 36  U.C.R.  590,  where  it  was  held  that  the  transitus 
continued,  although  the  goods  had  been  “ entered  by  the  consignee  ” 
without  payment  of  duty.  See  Abbott’s  Merchant  Ships  and  Sea- 
men, 14th  ed.,  p.  823;  Benjamin  on  Sale,  6th  ed.,  p.  1014. 

As  to  the  second  package  in  the  possession  of  the  railway  com- 
pany, I find  that  there  has  been  no  delivery  to  any  one.  According 
to  the  evidence  of  Hotrum,  a clerk  in  the  employment  of  the  rail- 
way company,  the  usual  bonded  warehouse  entries  had  been  made, 
but  the  freight  charges  and  customs  duties  had  not  been  paid,  and 
the  company  refused  to  comply  with  the  order  of  the  3rd  March, 

1922,  to  deliver  these  goods  to  the  consignees’  designated  bonded 
warehousemen.  The  railway  company  placed  this  package  in  its 
" goods  warehouse,”  where  they  now  are.  The  company  had  a right 
to  refuse  delivery  until  its  freight  charges  and  the  customs  duties 
had  been  paid. 

I find  that  the  company  is  not  holding  this  package  as  bailee  or 
as  warehouseman  for  the  consignees,  within  the  meaning  of  subsec. 

3,  sec.  44,  of  the  Sale  of  Goods  Act,  1920.  There  is  nothing  in  the 
evidence  before  me  to  shew  that  the  railway  company  changed  its 
character,  as  common  carrier,  to  that  of  bailee  or  warehouseman 
for  the  consignees.  That  could  only  be  done  by  agreement  with 
the  railway  company.  See  Benjamin  on  Sale,  p.  1032. 

It  was  argued  that,  by  sec.  4 of  the  “conditions”  attached  to  the 
bill  of  lading,  after  the  goods  had  remained  48  hours  in  the  posses- 
sion of  the  railway  company,  the  character  of  the  company  as  com- 
mon carrier  was  changed  to  that  of  bailee  or  warehouseman.  I 
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find  that  sec.  4 of  the  “conditions”  has  no  application  here.  As  to 
this  parcel,  I find  that,  there  being  no  delivery,  the  transit  had  not 
ended  when  the  company  received  the  notice  of  stoppage.  The  law 
favours  stoppage  by  the  consignor  of  goods  of  a bankrupt  in  transit, 
until  the  goods  have  come  actually  into  the  possession  of  the 
purchaser  or  his  agent.  I,  therefore,  find  that,  as  against  the 
trustee,  the  consignors  are  entitled  to  this  package  on  the  payment 
of  freight  and  customs  charges;  and  I also  find  as  to  the  package 
delivered  to  the  bonded  warehouse  that  there  was  a delivery  within 
the  meaning  of  subsec.  1 of  sec.  44  of  the  Sale  of  Goods  Act,  1920, 
and  that  the  trustee,  subject  to  the  payment  of  the  duties  thereon, 
is  entitled  to  that  package. 

The  appeal  and  cross-appeal  will,  therefore,  be  dismissed  with 
costs. 


[MO WAT,  J.] 

Township  of  Kenyon  v.  TownshiI  of  Chaelottenbuegh. 

Highway — Boundary  between  Townships — Deviations — “ Physical  Diffi- 
culties or  Obstructions  ” — Municipal  Act , sec.  458- — Liability  for 
Maintenance — Evidence — Road  Reports — Delay  in  Making  Claim 
for  Contribution. 

The  boundary  road  allowance  between  the  townships  of  K.  and  C. 
ran  partly  through  quicksand,  swale,  and  swamp,  as  well  as  over 
hills;  and  certain  roads,  wholly  within  the  township  of  K.,  had 
been  for  more  than  80  years  used  by  the  inhabitants  of  C.,  in  lieu  of 
unopened  parts  of  the  original  road  allowance,  and  had  taken  the 
place  thereof  as  permanent  public  highways: — 

Held,  that  these  deviations  were  made  on  account  of  physical  difficul- 
ties or  obstructions  existing  on  the  boundary  line  between  the  muni- 
cipalities, within  the  meaning  of  sec.  458  of  the  Municipal  Act, 
R.S.O.  1914,  ch.  192,  and  were  thus  authorised  deviations,  to  the 
maintenance  of  which  C.  should  contribute. 

Township  of  Euphrasia  v.  Township  of  St.  Vincent  (1916),  36  O.L.R. 
223  (affirmed  by  the  Supreme  Court  of  Canada  in  an  unreported 
judgment),  referred  to. 

Certified  copies  of  road  reports  were  admitted  in  evidence. 

Sturla  v.  Freccia  (1880),  5 App.  Cas.  623,  624,  followed. 

The  long  delay  of  K.  in  making  a claim  for  contribution  was  com- 
mented on;  but  it  was  held,  that  that  delay  was  not  a bar  to  the 
claim. 

Action  for  a declaration  that  certain  public  highways  were 
deviations  from  the  boundary  line  road  between  the  two  townships 
and  that  both  township  corporations  were  liable  for  the  maintenance 
thereof. 

The  action  was  tried  by  Mowat,  J.,  without  a jury,  at  Cornwall. 
W.  B.  Lawson,  K.C.,  for  the  plaintiffs 
R.  Smith,  K.C.,  for  the  defendants. 
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August  25.  Mo wat,  J. : — At  the  trial  I formed  the  impression 
that  the  roads  in  question,  being  nearly  100  years  old,  and  having 
been  used  by  the  inhabitants  for  a long  time  as  the  means  of  travel 
from  east  to  west,  and  to  obtain  access  to  roads  leading  to  market 
and  shopping  places,  formed  the  town-line  highway.  But,  the  evi- 
dence being  historical  and  the  law  being  not  free  from  uncertainty, 
I reserved  the  case  to  consider  the  documents  and  plans  at  greater 
leisure. 

The  plaintiffs  rely  upon  sec.  458  of  the  Municipal  Act,  R.S.O. 
1914,  ch.  192,  which  is: — 

“ 458.  Where,  on  account  of  physical  difficulties  or  obstructions 
existing  on  a boundary  line  between  municipalities,  and  in  order  to 
obtain  a better  line  of  road,  a road  has  been  heretofore  or  is  here- 
after laid  out  and  opened  which  does  not  follow  the  course  of  such 
boundary  line  throughout,  but  in  some  place  or  places  so  deviates 
from  it  as  to  lie  wholly  within  one  of  the  municipalities,  such  road 
shall  nevertheless  be  deemed  to  be,  for  the  purpose  of  this  Act,  the 
boundary  line  between  the  municipalities  . . 99 

This  section  is  as  it  was  “ redrafted  ” in  the  revision  of  the 
Municipal  Act  in  1913  (3  & 4 Geo.  V.  ch.  43) . What  was  added  in 
redrafting  was  the  condition  that  “ physical  difficulties  or  obstruc- 
tions 99  should  have  existed  or  should  exist  to  warrant  a change  or 
deviation  from  the  line  road  laid  out  upon  the  original  survey. 

The  first  surveyors  of  Upper  Canada  wisely  paid  no  attention 
to  surface  physical  conditions,  but  ran  their  lines  straight  and 
rectangular,  leaving  practical  troubles  for  the  municipal  officers 
and  the  Legislature,  to  be  cured  or  circumvented  by  agreement  or 
statute  as  they  should  arise. 

The  boundary  road  allowance  between  Kenyon  and  Charlotten- 
burgh  ran  partly  through  quicksand,  swale,  and  swamp,  as  well  as 
over  hills,  and  the  inhabitants  shrank  from  the  cost  and  “statute 
labour 99  necessary  to  fill  or  level  the  road  allowance  as  laid  down 
on  the  Crown  plans.  Indeed  it  is  certain  that,  with  only  the  road- 
making appliances  of  the  early  half  of  last  century,  they  never 
could  have  made  them  passable  in  parts,  because  a railway  con- 
tractor, with  all  his  mechanical  resources,  found  a bog  where  the 
railway  crossed  this  very  road  allowance,  which  took  years  to  fill 
up  and  was  known  as  the  “ C.  P.  R.  sink-hole.” 

In  1824  -and  following  years  we  find  agitation  and  plea  by  the 
early  settlers  of  Glengarry,  who  were  engaged  in  an  effort,  which 
has  been  warrantably  described  as  heroic,  to  clear  and  cultivate,  for 
the  opening  of  roads  in  lieu  of  that  which  no  one  would  assume 
to  construct. 
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For  convenience  I have  drawn  sketches  (indefensible  as  to  finish 
and  art)  which  shew  the  main  features  of  the  territory  and  the 
road  in  dispute  between  the  townships. 


The  deviations  are  three,  and  may  be  conveniently  called  west- 
ern (A),  central  (B),  and  eastern  (C),  and  theit  history  may  be 
put  as  follows; — 

Western  deviation  (A).  Arthur  'Campbell,  surveyor  of  roads, 
by  a report  dated  the  3rd  July,  1830,  says  “ that,  having  been 
asked  by  12  freeholders  of  the  eastern  district  to  lay  out  a road 
through  that  part  of  the  11th  concession,  Indian  lands,  entering  in 
at  the  concession  road  running  through  the  1st  concession  of  Rox- 
bury  (Roxborough),  I commenced  at  the  division  line  between 
Roxbury  (Roxborough)  and  the  Indian  lands  at  the  aforesaid  con- 
cession road  and  ran  eastward  in  a direct  course  to  the  Nine  Mile 
road.”  This  report  is  marked  “ approved  of  in  open  Sessions  and 
ordered  to  be  opened  accordingly  this  14th  July,  1830.  John  Mc- 
Donald, Chairman.”  Afterwards  this  road,  instead  of  continuing 
straight  east  to  the  Nine  Mile  road,  takes  a curve  southerly  and 
joins  the  Nine  Mile  road,  i.e.,  the  road  to  Maxville,  about  1,200 
feet  south  of  the  projection  determined  by  Arthur  Campbell. 

S.  J.  Macdonell,  an  aged  resident  and  witness,  says  he  does  not 
remember  when  the  curve  was  made,  but  that  it  existed  60  years  ago. 
The  Indian  lands  were  carved  out  of  the  westerly  portions  of  lot  10 
in  Charlottenburgh  and  concession  1 in  Kenyon.  This  deviation 
ends  at  the  intersection  of  the  Maxville  or  Nine  Mile  road  with  the 
concession  line. 
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There  is  no  evidence  that  the  road  was  opened  for  anything 
more  than  convenience,  and  no  evidence  of  “ physical  difficulties 
or  obstructions  ” to  warrant  the  original  line  being  departed  from. 
But  it  was  departed  from,  and  it  must  be  assumed,  after  the  lapse 
of  nearly  a century,  that  this  deviation  was  due  to  physical  diffi- 
culties, which  at  that  early  time  would  appall  more  than  they  might 
now. 

Central  deviation  ( B ).  This  deviation  commences  at  the  side 
line  between  lots  27  and  26,  and  was  authorised  by  the  approval  of 
the  report  of  Arthur  'Campbell,  surveyor  of  roads  for  the  county  of 
Glengarry,  dated  the  26th  June,  1833,  in  which  he  describes  it  as 
“commencing  about  9 acres  from  the  front  of  the  1st  concession 
of  Kenyon  on  a line  between  lots  26  and  27,  thence  on  a north- 
easterly course  passing  the  south  end  of  a swamp  on  lot  No.  20  to 
a maple  tree  marked  R,  continuing  the  same  course  to  the  east  side 
of  lot  No.  19.”  This  road  was  afterwards  extended  to  about  the 
east  side  of  lot  17,  where  it  turns  south  to  the  boundary  allowance. 
This  extension  is  authorised  by  the  approval  of  the  report  of  Arthur 
Campbell,  surveyor  of  highways,  dated  the  13th  November,  1837; 
approval  in  Quarter  Sessions  being  made  on  the  25th  April,  1838. 
The  extension  had  been  actually  made  by  1844,  for  by  an  original 
map  and  report  of  the  5th  November,  1844,  signed  by  Allan 
Macdonell,  chairman  of  road  superintendents,  it  appears  as  running 
to  lot  17.  The  evidence  is  that  this  road  was  constructed  to  avoid 
the  “ muck  ” existing  between  lots  26  to  17.  It  is  on  lot  23  that 
the  “ C.  P.  R.  sink-hole  ” existed,  and  where  the  evidence  is  that 
“ on  the  unopened  road  allowance  there  is  two  or  three  feet  of  water 
during  the  spring,”  and  “ it  would  cost  a fearful  lot  of  money  to 
build  a road  there  ” (witness  Angus  R.  Macdonald). 

Eastern  deviation  ( C ).  The  warrant  for  the  opening  of  this, 
deviation  is  the  approval  of  the  report  of  A.  'Cattanach,  superin- 
tendent of  roads,  dated  in  January,  1824,  in  which  he  says  that  he 
“ commenced  at  a maple  tree  on  the  eastern  boundary  line  of 
Kenyon  about  50  chains  from  the  front,  then  west  to  a basswood 
tree  marked  D,  then  along  the  road  now  in  use  to  the  limit  between 
lots  11  and  12  (excepting  a few  turns  which  I marked  to  be  taken 
care  of),  then  along  the  front  of  lot  12  to  the  allowance  for  road 
between  lots  12  and  13.”  Mr.  Cattanach  also  examined  the  original 
allowances  from  road  “ which  in  my  opinion  is  unfit  for  the  same.” 
Cattanach’s  report  was  “ confirmed  by  ” verdict  of  a jury,  30th 
January,  1824. 

On  a map  or  plan  of  W.  H.  Magwood,  €.E.,  township  engineer 
of  Kenyon,  compiled  from  the  notes  of  old  surveys,  as  well  as 
from  Mr.  Magwood’s  personal  work  on  the  ground,  the  unopened 
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original  boundary  allowances  for  which  the  eastern  boundary 
deviation  was  intended  to  be  a substitute,  is  marked  “ swamp,” 
“ high,”  “ swampy,”  and  “ mostly  swamp.”  The  map  of  Mr.  Mc- 
Lennan, C.E.,  engineer  of  Charlottenburgh,  is  of  even  more  value 
to  assist  the  solution  of  the  questions  involved. 

It  is  reasonably  clear,  therefore,  that  these  three  deviations 
were  used  for  over  80  years  by  the  northerly  inhabitants  of  Char- 
lottenburgh to  get  to  the  market  town  of  Apple  Hill,  to  the  west, 
and  to  a lesser  extent  to  Alexandria,  to  the  north-east.  The  devia- 
tions were  treated  by  everybody  as  permanent  public  highways, 
taking  the  place  of  the  original  road  allowances,  unopened  owing  to 
swamps  and-  hills.  The  houses  of  the  inhabitants  were  built  along 
these  deviations,  and  they  form  the  main  arteries.  There  are  31 
farm-houses  north  of  these  roads  across  the  township  and  10  farm- 
houses south  of  the  deviated  roads,  or  41  in  all.  There  are  no  houses 
adjacent  to  the  unopened  road  allowances  which  have  been  taken 
into  the  farms  for  cultivation  purposes.  The  people  of  Charlotten- 
burgh used  these  deviated  roads,  although  they  did  not  maintain 
them,  until  that  township  itself  built  a stone  road  between  the  8th 
and  9th  concessions,  and  this  is  so  good  a road  along  which  to  get 
out  to  the  towns  that  the  people  of  that  township  have  become 
indifferent  to  the  deviated  roads  in  Kenyon,  which  originally  were 
for  their  convenience.  And  now,  when  Kenyon  says,  “ The  burden 
of  keeping  up  these  old  deviated  roads  which  took  the  place  of  the 
original  road  allowances  should  be  shared  between  us,”  Charlotten- 
burgh replies,  “ Maintain  your  own  roads,”  and  consequently  this 
litigation. 

The  change  in  the  law  by  adding  as  an  ingredient  before  muni- 
cipal liability  of  an  adjoining  township  can  be  adjudged,  that  there 
must  be  difficulties  or  obstructions,  was  referred  to  by  Riddell,  J., 
in  Township  of  Euphrasia  v.  Township  of  St.  Vinoent  (1916),  36 
O.L.R.  233,  and  the  case  was  affirmed  by  the  Supreme  Court  of 
Canada,  where  Mr.  Justice  Riddell’s  remarks  were  especially 
approved.  See  also  Meredith  and  Wilkinson’s  discussion  of  sec. 
458  (Municipal  Manual,  p.  595). 

The  Euphrasia  case  was  an  attempt  to  make  the  other  township 
pay  for  a private  road  assumed  as  a public  highway,  although  the 
private  road  was  laid  out  not  for  boundary  purposes  as  a deviation, 
but  for  commercial  reasons.  In  the  present  case  we  have  the  records 
of  antiquity  to  shew  that  these  deviations  were  made  and  were 
acquiesced  in  by  the  inhabitants  of  both  townships  and  used  by 
them  as  the  only  way  in  the  front  of  Kenyon  and  rear  of  Charlotten- 
burgh by  which  people  would  get  out  to  their  world.  The  reason 
for  deviation  was  undoubtedly  the  difficulties  and  obstructions  of 
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the  physical  contour;  and,  although  the  evidence  of  these  is  less 
strong  with  regard  to  the  western  deviation  (A),  yet,  in  view  of 
their  age  and  the  fact  that  the  physical  conditions  when  the  roads 
were  made  are  beyond  the  memory  of  man,  and  no  direct  evidence 
or  records  which  shew  fully  what  was  almost  certainly  the  fact  can 
be  got,  I hold  that  all  these  were  authorised  deviations. 

The  certified  copies  of  road  reports  were  admitted,  as  I recol- 
lect it,  without  objection,  but  old  public  surveys  are  admissible: 
Sturla  Y.  Freccia  (1880),  5 App.  Cas.  623,  624. 

The  long  delay  of  Kenyon  in  making  a claim  for  contribution 
is  a matter  for  comment,  but  I am  unaware  of  any  principle  on 
which  it  can  form  a prevention  of  success  here;  and,  in  view  of  the 
fact  that  these  old  roads  were  at  one  time  unhesitatingly  used  by 
the  Charlottenburgh  people  to  get  outside  their  township  to  markets, 
I think  they  should  contribute  to  their  maintenance,  and  it  will  be 
so  declared. 

I do  not  mention  in  detail  the  evidence  of  early  settlers  and 
their  descendants,  nearly  all  of  whom  were  McDonalds,  Macdonells, 
Camerons,  McLennans,  McDiarmids,  names  which  indicate  their 
high  racial  descent;  but  as  a result  of  it  all  I think  Kenyon  has  the 
better  case,  and  there  should  be  judgment  for  that  township  with 
costs  of  the  action. 

[Affirmed  by  the  Second  Divisional  Court,  April  9,  1923.] 


[IN  CHAMBERS,] 

Brown  y.  Weil. 

Mortgage — Action  by  Second  Mortgagee  against  Mortgagor  upon  Cov- 
enant for  Payment — Judgment  for  Foreclosure  Recovered  on  First 
Mortgage  — Inability  of  Second  Mortgagee  to  Reconvey  Mortgaged 
Lands — Judgment  notwithstanding. 

The  rule  that  a mortgagee  is  not  entitled  to  enforce  payment  person- 
ally by  the  mortgagor  unless  he  is  in  a position  to  reconvey  the 
mortgaged  property  ( Kinnaird  v.  Trollope  (1888),  39  Ch.  D.  636),  is 
confined  to  cases  where  the  covenantee  has  made  himself  unable  to 
reconvey;  and,  where  the  first  mortgagee  has  foreclosed,  the  second 
mortgagee  is  entitled  to  succeed  in  an  action  against  the  mortgagor 
upon  his  covenant. 

Worthington  & Co.  Limited  v.  Abbott,  [1910]  1 Ch.  588,  applied  and 
followed. 

An  appeal  by  the  plaintiff  from  an  order  of  the  Master  in 
Ordinary,  sitting  in  Chambers  in  vacation  in  lieu  of  the  Master  in 
Chambers,  dismissing  the  plaintiff’s  motion  for  summary  judgment. 

September  4.  The  appeal  was  heard  by  Mowat,  J.,  in  Cham- 
bers. 

H.  J.  Scott , KjC.,  for  the  plaintiff. 

C.  B.  Henderson , for  the  defendant. 
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September  5.  Mowat,  J. : — The  action  was  commenced  by  a 
specially  endorsed  writ  of  summons  claiming  $3,936.12  under 
covenants  to  pay  principal  moneys  in  two  second  mortgages  for  like 
amounts,  and  the  point  involved  in  this  appeal  is,  whether  the 
plaintiff  in  an  action  upon  a second  mortgage  must  be  in  a posi- 
tion to  reconvey  the  land  upon  payment  of  the  sum  covered  by  the 
■ covenants.  The  first  mortgagee  had  foreclosed. 

'Since  the  decision  of  Sir  Harry  Eve  in  Worthington  & Co. 
Limited  v.  Abbott , [1910]  1 Ch.  588,  a distinction  has  been  drawn 
between  the  case  of  a first  mortgagee  and  that  of  a puisne  mort- 
gagee. It  was  undoubtedly  the  law  that  a mortgagee  is  not  entitled 
to  enforce  payment  personally  by  the  mortgagor  unless  he  is  in  a 
position  to  reconvey  the  mortgaged  property:  Falconbridge  on 
Mortgages  (1919),  p.  384;  Kinnaird  v.  Trollope  (1888),  39  Oh. 
L).  636.  In  the  case  before  Eve,  J.,  the  second  mortgagee  had 
consented  to  a foreclosure  by  the  first  mortgagee,  and,  notwith- 
standing this  and  his  inability  to  reconvey,  it  was  held  that  he  could 
proceed  on  his  covenant,  upon  the  ground,  principally,  that  it  was 
not  in  his  power  to  prevent  foreclosure,  and,  therefore,  foreclosure 
was  due  to  the  default  of  the  mortgagor.  The  cases  to  which  the 
rule  of  law  above  stated  applies,  as  Falconbridge  makes  it  clear, 
are  those  where  the  covenantee  has  made  himself  unable  to  reconvey 
the  mortgaged  premises.  See  also  Beatty  v.  Bailey  (1912),  26 
O.L.R.  145. 

The  appeal  will,  therefore,  be  allowed,  with  costs  here  and 
below,  and  judgment  will  be  entered  for  the  plaintiff  with  the 
costs  of  the  action. 

A few  minutes  after  I had  given  this  opinion  to  the  Clerk  in 
Chambers,  Mr.  C.  B.  Henderson  left  with  me  a written  argument 
for  the  defendant.  I have  perused  this,  but  it  does  not  change  my 
mind. 

But,  he  says,  the  sum  mentioned  in  the  writ  is  incorrect.  The 
defendant  may  have  an  account  taken  by  the  Judgment  Clerk.  . 

[Affirmed,  with  a variation  of  the  language  of  the  formal  judgment, 
by  the  First  Divisional  Court,  December  11,  1922.] 


[RIDDELL,  J.] 

French  (Oscar)  y.  Smith. 

Slander — Imputation  of  Venereal  Disease — Action  Maintainable  with- 
out Proof  of  Special  Damage — Meaning  Attached  to  Vulgar  Words — 
Understanding  of  Hearers — Damages. 


In  slander,  for  that  the  defendant  used  language  importing  that  the 
plaintiff  was  suffering  from  venereal  disease,  variously  described  by 
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the  defendant  to  various  persons  by  the  use  of  vulgar  English 
words: — 

Held,  that  the  imputation  was  actionable  without  special  damage. 
The  descriptive  words  used,  though  not  polite  English,  were  under- 
standable by  those  to  whom  they  were  spoken,  and  it  could  not  be 
said  that  they  were  meaningless  or  had  no  defamatory  meaning. 
Review  of  the  authorities. 

At  a trial  before  a Judge  without  a jury,  the  plaintiff’s  damages  for 
the  slander,  no  special  damage  being  proved,  were  assessed  at  $509. 

An  action  for  slander,  tried  by  Riddell,  J.,  without  a jury,  at 
Hamilton. 

C.  W.  Bell  K.C.,  for  the  plaintiff. 

J.  L.  Counsell,  K.C.,  for  the  defendant. 

October  6.  Riddell,  J. : — The  facts  are  as  simple  as  they  are 
discreditable  to  the  defendant. 

The  plaintiff  is  a farmer,  residing  in  the  township  of  Glanford ; 
he  was  very  sick  last  year,  his  own  physician  had  great  difficulty  in 
diagnosis,  but,  another  being  called  in  consultation,  the  disease  was 
diagnosed  as  typhoid  fever. 

The  defendant,  a neighbouring  farmer,  actuated  by  some 
unknown,  or  at  least  undisclosed,  motive,  took  it  upon  himself  to 
spread  the  report  that  the  plaintiff  was  not  suffering  from  typhoid 
fever  but  from  venereal  disease,  variously  described  by  the  defend- 
ant to  various  persons. 

On  action  brought,  the  defendant  pleaded  denying  all  the  alle- 
gations against  him,  and  further  said  that  the  statements  alleged 
to  have  been  made,  contain  “ a word  which  is  not  to  be  found  in  the 
English  language  or  any  other  language,  and  the  statements  have 
no  defamatory  or  actionable  meaning.” 

The  facts  were  proved  beyond  any  doubt ; the  defendant's  denial 
I do  not  accredit ; and  it  is  necessary  to  consider  the  other  defence — 
no  special  damage  is  proved. 

Of  course  there  would  be  no  cause  of  action  if  the  words 
employed  were  like  “ a tale  told  by  an  idiot  full  of  sound  . . . 

signifying  nothing;”  but  the  well-established  rule  is  that  “ it 
matters  not  whether  the  defamatory  words  be  in  English  or  in  any 
other  language  that  is  understood  in  England  ” (in  this  Province 
I substitute  “Ontario”  for  “England”),  “whether  they  be  spelt 
correctly  or  incorrectly,  whether  , the  phrase  be  grammatical  or  not, 
whether  cant  or  slang  terms  be  employed,  or  the  most  refined  and 
elegant  diction:”  Odgers  on  Libel  and  Slander,  5th  ed.  (1911), 
pp.  113;  citing  Rex  v.  Edgar , 2 Sess.  Cas.  29;  5 Bac.  Abr.  199. 

“ Clap  ” for  the  medical  term  gonorrhoea  is  found  in  the  best 
dictionaries,  and  was  freely  used  by  such  masters  of  English  as 
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Addison,  Steele,  Pope,  Johnson,  etc.;  true,  the  word  is  not  now 
in  polite  use,  but  it  is  the  common  name  used  by  the  common 
people — and  is  good  if  not  polite  English.  “ Pox 99  for  syphilis 
was  known  to  Shakespeare,  as  syphilis  was  not — it  is  as  familiar  in 
his  mouth  as  household  words,  and  he  knew  the  disease  by  that 
name  as  well  as  he  knew  the  gout — “ The  gout  galls  the  one  and 
the  pox  pinches  the  other:”  2 Henry  IV.  I.  2,  258:  Irons  v.  Field 
(1869),  9 R.  I.  216.  All  English  dictionaries  claiming  anything 
like  completeness  contain  the  word. 

“<Siff”  is  as  well-known  a contraction  (for  syphilis)  as  Elu., 
c.o.d.,  or  c.i.f.  I would  take  judicial  cognizance  of  that  fact;  but, 
if  necessary,  I find  it  sitting  as  a jury. 

“Cock”  is  correctly  stated  in  Murray’s  New  English  Diction- 
ary, sub  voce , as  “ the  current  name  among  the  people,  but,  pudoris 
causa , not  allowable  in  polite  speech  or  literature;  in  scientific 
language  the  Latin  {penis)  is  used 99 — and  a “ rotten  cock 99  is, 
I find  as  a fact,  one  infected  with  venereal  ^disease. 

Whether  “ soldiers’  disease 99  means  per  se  syphilis,  it  is  not 
necessary  to  determine — on  the  facts  of  this  case,  it  did  mean 
syphilis  in  the  minds  of  both  speaker  and  hearer. 

The  old  rule  as  to  the  effect  of  using  the  word  “ pox,”  i.e.,  it 
would  be  considered  primd  facie  as  meaning  “ small-pox,”  is  not 
now  to  be  followed — see  the  cases  cited  by  Odgers,  pp.  51,  52,  and  in 
any  case  the  references  to  “ clap,”  “ siff,”  etc.,  are  sufficient  to  satisfy 
even  the  old  rule.  There  is  under  any  rule  ample  evidence  that  the 
defendant  falsely  imputed  “ to  the  plaintiff  that  he  has  an  infectious 
. . . disease  . . . venereal  disease,”  and  it  is  beyond  question  that 
such  an  imputation  is  actionable  without  special  damage  : Town- 
send on  Slander  and  Libel,  4th  ed.  (1890),  p.  200,  and  notes; 
Bloodworth  v.  Gray  (1844),  7 M.  & Gr.  334,  8 Sc.  N.  R.  9. 

The  amount  of  damages  to  be  awarded  is  now  to  be  considered. 

The  defendant  is  not  a man  given  to  the  promiscuous  use  of 
coarse  or  slanderous  language— so  he  says  himself,  as  did  the  wit- 
nesses who  were  asked  about  him;  his  slanders  therefore  received 
the  greater  attention. 

No  explanation  is  given  why  he  should  use  the  language  he 
did ; and  there  is  no  evidence  which  I believe  that  he  had  heard  the 
story  from  another.  He  seems  to  have  made  up  the  vile  story  him- 
self and  to  have  busied  himself  to  spread  it — why,  does  not  appear. 

The  annoyance,  mortification  and  sorrow  caused  to  the  plain- 
tiff must  have  been  considerable : when  sued,  the  defendant  did  not 
retract  like  a man,  but  placed  on  the  record  the  defences  we  have 
seen,  and  forced  the  plaintiff  to  a public  trial. 

I think  that  a verdict  of  $500  will  meet  the  merits  of  the  case. 
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I see  that  nearly  80  years  ago,  when  money  was  worth  mnch 
more  than  at  present,  a £50  verdict  was  given  in  Bloodworth  v. 
Gray,  supra. 

I have  read,  amongst  others,  the  cases  of  Golderman  v.  Stearns 
(1856),  73  Mass.  181;  Williams  v.  Holdredge  (1854),  22  Barb. 
396;  Hewitt  v.  Mason  (1863),  24  How.  Pr.  366;  Kaucher  v. 
Blinn  (1875),  29  Ohio  St.  62;  Watson  v.  McCarthy  (1847),  2 
Kelly  (Ga.)  57. 


[RIDDELL,  J.] 

French  (Elizabeth)  v.  Smith. 

Slander  — Words  Imputing  Unchastity  to  Married  Woman  — Vulgar 

Words  not  Found  in  Dictionaries  — Understanding  of  Persons  to 

whom  Spoken — Special  Damage  not  Shewn — Lil)el  and  Slander 

Act t sec.  19 — Nominal  Damages — Costs. 

In  slander,  for  imputing  unchastity  to  the  plaintiff,  a married  woman, 
it  was  proved  at  the  trial  that  the  language  set  out  in  the  statement 
of  claim  was  used  by  the  defendant  concerning  the  plaintiff,  but 
no  special  damage  was  proved:  — 

Held,  that,  although  one  of  the  vulgar  words  used  by  the  defendant  was 
not  to  be  found  in  English  dictionaries,  and  the  other  not  in  the 
sense  of  sexual  intercourse,  yet  the  words  were  commonly  used  with 
a defamatory  meaning  and  were  so  understood  by  those  to  whom 
they  were  spoken. 

Review  of  American  authorities. 

The  plaintiff,  while  entitled  to  succeed  without  proof  of  special  dam- 
age, was  entitled  to  recover  only  nominal  damages:  Libel  and 

Slander  Act,  R.S.O.  1914,  ch.  71,  sec.  19;  but  she  was  allowed  full 
costs  on  the  higher  scale  against  the  defendant. 

Protest  against  the  present  state  of  the  law  as  to  damages. 

An  action  for  slander. 

Jnne  16  and  October  2.  The  action  was  tried  by  Riddell,  J., 
without  a jury,  at  Hamilton. 

C.  W.  Bell , K.C.,  for  the  plaintiff. 

J.  L.  Counsell , K.C.,  for  the  defendant. 

October  6.  Riddell,  J. : — The  allegations  in  the  statement  of 
claim  are  that  the  defendant  charged  the  plaintiff,  a married 
woman,  with  nnchastity;  the  defence  is  denial — as  to  one  para- 
graph, that  the  word  alleged  “ is  not  to  be  found  in  the  English 
language  or  any  other  language  and  the  statement  has  no  defama- 
tory or  actionable  meaning,”  as  to  another,  “ that  the  said  state- 
ment has  no  reference  to  the  plaintiff,”  and  as  to  another,  that  the 
“ said  statement  has  no  defamatory  or  actionable  meaning  ” — “ no 
damage  ” is  also  pleaded. 

It  was  proved  that  the  language  set  out  in  the  statement  of 
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claim  was  used  by  the  defendant  concerning  the  plaintiff — no 
special  damage  was  proved. 

It  will  be  necessary  to  consider  whether  the  other  defence  is 
sustainable. 

The  words  proved  to  have  been  used  have  been  considered  in 
certain  American  cases,  but  there  is,  in  my  view,  no  need  of 
authority. 

It  is  true  that  one  of  them  is  not  to  be  found  in  English  dic- 
tionaries, and  the  other  not  in  the  sense  of  sexual  intercourse. 

But,  as  is  said  in  Edgar  v.  McCutchen  (1846),  9 Mo.  768, 
“ Because  the  modesty  of  our  lexicographers  restrains  them  from 
publishing  obscene  words  ...  it  does  not  follow  that  they 
are  not  English  words,  and  not  understood  by  those  who  hear  them.” 

The  word  in  question  is  the  ordinary  coarse  word,  employed 
very  commonly  indeed,  but  not  admitted  in  polite  conversation  or 
literature.  Every  one  who  has  ever  been  at  a public  school  or 
mingled  among  men  must  have  heard  the  word  scores  of  times — and 
never  with  the  slightest  perplexity  or  doubt  of  its  meaning— it  is 
one  of  several  common  English  words  not  to  be  found  in  the 
standard  dictionaries  by  reason  of  their  vulgarity. 

It  is  understood  without  innuendo  in  Missouri,  Edgar  v. 
McCutchen , 9 Mo.  768  (in  which  Hannon  v.  Adams  (1833),  3 
Mo.  160,  is  not  overruled,  as  stated  in  the  head-note)  ; in  Indiana, 
Linck  v.  Kelley  (1865),  25  Ind.  278,  87  Am.  Dec.  362;  and  in 
Texas,  Barnett  v.  The  St  arte  (1895),  35  Texas  Cr.  R.  280,  33 
S.  W.  Repr.  340;  and  there  can  be  not  the  slightest  doubt  that  it 
is  equally  well  understood  in  Ontario. 

The  other  of  the  two  words  is  to  be  found  in  all  the  diction- 
aries, but  in  none  in  the  sense  of  sexual  intercourse.  I again 
quote  the  Missouri  Court,  Edgar  v.  McCutchen , 9 Mo.  768, 
“ Because  the  modesty  of  our  lexicographers  restrains  them  . . . 

from  giving  the  obscene  signification  to  words  that  may  be  used 
without  conveying  any  obscenity,  it  does  not  follow  . . . that 

chaste  words  may  not  be  applied  so  as  to  be  understood  in  an 
obscene  sense  by  every  one  who  hears  them.” 

Apparently,  in  Indiana,  everybody  would  not  necessarily 
understand  any  sexual  immorality  as  meant  by  the  statement  that 
a large  number  of  men  had  “ screwed  ” a woman : Miles  v.  Van- 
horn (1861),  17  Ind.  245,  79  Am.  Dec.  477;  in  Ontario,  there 
could  be  no  doubt  of  the  meaning,  as  (notwithstanding  Newell, 
Slander  and  Libel,  3rd  ed.  (1914),  p.  355)  seems  to  be  the  case 
in  Illinois:  Elam  v.  Badger  (1860),  23  111.  498. 

In  any  case,  when  the  defendant  said,  “ I knew  of  five  fellows 
who  took  Lizzie  French  behind  the  church  and  screwed  her,”  no 
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one  in  this  Province  could  think  that  he  meant  anything  else  than  Riddell,  J. 
carnal  intercourse.  1922. 

At  the  common  law  no  action  lay  for  imputing  unchastity  to 
a woman,  married  or  unmarried,  without  proof  of  special  damage.  (Elizabeth) 
Various  reasons,  all  of  them  unsatisfactory,  were  given  for  this 
rule — it  was  said  that  she  might  apply  to  the  Ecclesiastical  Courts, 
or  that  in  the  olden  and  simpler  times  “ whore  ” and  the  like  were 
really  terms  of  unmeaning  abuse,  even  affectionate  at  times,  just 
as  “ bugger  ” is  in  some  parts  to-day  — not  in  fact  imputing 
immorality  any  more  than  calling  a girl  a “ witch.” 

Whatever  the  reason,  there  was  no  cause  of  action  in  England 
without  special  damage  until  the  Act  of  1891,  54  & 55  Viet.  ch. 

51  (Imp.)  This  Province  adopted  the  law  of  England  as  to 
civil  rights  in  1792,  by  the  first  Act  of  its  Legislature,  32  Geo. 

III.  ch.  1 (E.C.)  ; and  it  was  not  until  1889  that  the  common  law 
rule  was  changed  by  an  Act  to  amend  the  Law  of  Slander,  52 
Viet.  ch.  14  (Ont.),  now  found  in  the  Libel  and  Slander  Act, 

R.  S.  0.  1914,  ch.  71,  sec.  19.  That  Act  specifically  provides 
that,  while  the  plaintiff  may  succeed  without  proof  of  special  dam- 
age, she  “ shall  not  be  entitled  to  recover  more  than  nominal  dam- 
ages unless  special  damage  is  proved.” 

The  result  is  that  if  a woman  be  called  a thief  she  can  recover 
substantial  damages,  $1,000  or  more,  without  proof  of  special 
damage,  but  if  called  a prostitute  just  nominal  damages — and  most 
women  would  sooner  be  called  a thief  than  a whore. 

While  as  a Judge  my  duty  is  to  administer  the  law  as  I find  it, 

I have  more  than  once  protested  and  again  protest  against  this  bar- 
barous state  of  the  law.  It  took  years,  with  the  protests  of  Judges 
such  as  Lord  Campbell  and  Lord  Brougham  in  Lynch  v.  Knight 
(1861),  9 H.L.C.  577,  593;  Willes,  C.J.,  in  Jones  v.  Herne 
(1759),  2 Wils.  87;  Cockburn,  C.J.,  Crompton,  J.,  and  Blackburn, 

J.,  in  Roberts  v.  Roberts  (1864),  5 B.  & S.  384,  to  have  a change 
made  from  the  common  law  rule.  Surely  we  are  in  this  Province 
sufficiently  far-advanced  to  give  the  woman  slandered  in  her  dear- 
est possession  at  least  the  same  relief  as  one  falsely  charged  with 
a petty  crime  or  a man  falsely  charged  with  having  an  infectious 
or  contagious  disease. 

In  the  present  state  of  the  law,  I can  give  only  nominal  dam- 
ages, but  I allow  full  costs  on  the  higher  scale. 
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[ORDE,  J.] 

Re  Solicitor. 

Solicitor — Bill  of  Costs — Form  of — Lump-charges — Solicitors  Act,  R.S.O. 

1914,  ch.  159,  sec . 34,  subsec.  3 (10  & 11  Geo.  V.  ch.  45,  sec.  2)  — 

Necessity  for  Itemised  Bill  and  Statement  of  \ Disbursements  Separ- 
ate from  Fees — Appeal  from  Taxation — Leave  to  Render  New  Bill. 

A bill  of  costs  rendered  by  the  solicitor  to  his  client  covered  services 
during  a long  period  of  time,  in  several  matters  which  had  no  rela- 
tionship to  each  other.  The  statement  of  the  services  performed  in 
each  matter  was  confined  to  one  short  paragraph;  the  amount  claimed 
in  respect  of  each  matter  was  not  mentioned;  all  the  items  were 
bracketed  together;  and  a sum  of  $1,800  was  stated  as  the  fee  for  the 
whole.  Disbursements  were  mentioned  in  several  of  the  items,  but 
there  was  no  separate  statement  of  disbursements.  The  solicitor, 
when  he  came  before  the  taxing  officer,  upon  taxation  of  his  bill, 
inserted  with  a pencil  the  amount  claimed  in  respect  of  each  separate 
matter;  but,  as  the  client  did  not  attend  and  was  not  represented,  she 
was  not  aware  of  this.  The  bill  gave  credit  for  $150  paid  on  account 
and  allowed  a reduction  of  $150;  the  taxing  officer  taxed  $250  off  the 
bill,  by  the  deduction  of  a lump  sum  from*the  whole. 

An  appeal  by  the  client  from  the  taxation  was  allowed,  with  leave  to 
the  solicitor  to  deliver  and  tax  a new  bill. 

Where  services  are  rendered  in  different  matters,  the  client  is  entitled 
to  have  a bill  which  shews  how  much  the  solicitor  claims  in  each 
matter — in  substance  a separate  bill  for  each  matter;  and  disburse- 
ments must — unless  in  special  cases — be  kept  separate  from  fees. 

In  making  up  his  bill,  the  solicitor  is  entitled  to  the  benefit  of  subsec.  3 
of  sec.  34  of  the  Solicitors  Act,  as  enacted  by  (1920)  10  & 11  Geo.  V. 
ch.  45,  sec.  2;  but  this  new  statutory  provision  does  not  disturb  the 
principle  of  the  decision  in  Re  Solicitor  (1920),  47  O.L.R.  522,  48  O.L. 
R.  363. 

An  appeal  by  the  client  from  the  taxation  of  the  solicitor’s  bill 
by  the  taxing  officer  at  Welland. 

October  9.  The  appeal  was  heard  by  Or^>e,  J.,  in  the  Weekly 
Court,  Toronto. 

W.  M.  German , K.C.,  for  the  client. 

G.  H.  Pettit,  for  the  solicitor. 

October  12.  Orde,  J. This  appeal  must  be  allowed  and  the 
matter  referred  back  in  order  that  the  solicitor  may  render  a new 
bill  of  costs.  The  bill  rendered  to  the  client  is  defective  in  more 
ways  than  one.  It  covers  services  rendered  over  a long  period  of 
time,  not  in  one  matter  only,  but  in  several  matters  which  have 
no  relationship  whatever  to  each  other.  There  were,  for  example, 
two  law-snits  which  were  quite  distinct  from  each  other,  and  there 
were  several  unconnected  real  estate  transactions.  Notwithstand- 
ing this,  a bill  is  rendered  in  which  the  statement  of  the  services 
performed  in  each  matter  is  confined  to  one  short  paragraph,  but 
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the  amount  claimed  in  respect  of  each  matter  is  not  mentioned,  all 
the  items  being  bracketed  together,  and  a sum  of  $1,800  being 
inserted  as  the  fee  for  the  whole.  Although  disbursements  are 
mentioned  in  several  of  the  items,  there  is  no  separate  item  for 
disbursements,  that  being  included  in  the  $1,800  charge.  There 
is  nothing  in  the  bill  to  inform  the  client  as  to  how  much  of  the 
amount  of  $1,800  is  disbursements  and  how  much  fees.  It  is  true 
that  the  solicitor,  when  he  came  before  the  taxing  officer,  inserted 
in  pencil  the  amount  claimed  in  respect  of  each  separate  matter; 
but,  as  the  client  did  not  attend  and  was  not  represented  on  the 
taxation,  she  was  not  aware  of  this. 

The  bill  gives  credit  for  $150  paid  on  account,  and  also  allows 
a reduction  of  $150,  leaving  $1,500  as  the  net  amount  claimed. 
The  taxing  officer  has  taxed  off  a further  $250 — not,  so  far  as  any 
memorandum  on  the  bill  shews,  by  any  pruning  down  of  the 
respective  items,  but  by  the  deduction  of  a lump  sum  from  the 
whole. 

Where  services  are  rendered  in  different  matters,  the  client  is 
entitled  to  have  a bill  which  shews  how  much  the  solicitor  claims 
in  each  matter:  which  means,  in  substance,  a separate  bill  for 
each  matter.  And,  if  the  solicitor  is  seeking  to  recover  disburse- 
ments as  such,  he  must  separate  them  from  his  fees.  This  is  not 
to  say  that  there  may  not  be  matters  in  which  a solicitor  may  tax 
a lump  fee  for  services,  when  the  fact  that  he  has  spent  moneys 
of  his  own  may  enter  into  the  amount  to  be  taxed  without 
taxing  the  disbursements  separately  as  such,  but  such  cases  would 
probably  be  of  a special  character. 

In  making  up  his  bill  in  each  matter,  the  solicitor  is  entitled 
to  the  benefit  of  the  amendment  made  in  1920,  by  10  & 11  Geo.  Y. 
ch.  45,*  to  the  Solicitors  Act;  but  I do  not  think  that  the  amend- 
ment has  disturbed  the  fundamental  principle  laid  down  by  my 
brother  Middleton  in  Re  Solicitor  (1920),  47  O.L.R.  522,  which 
was  approved  by  the  Appellate  Division  in  48  O.L.R.  363.,  that 
where  the  solicitor’s  services  are  rendered  in  actions  before  the 
Courts,  the  party  and  party  tariff  is  a guide  in  all  taxations  as 
between  solicitor  and  client,  the  taxing  officer  being  empowered 
to  make  further  allowances.  This  being  so,  how  can  a bill  ren- 
dered to  a client  in  these  words,  “ Solicitor  and  client  costs  of 

*By  sec.  2 of  this  Act,  sec.  34  of  the  Solicitors  Act  is  amended  by 
adding  thereto  the  following  as  subsec.  3 : — 

(3)  A solicitor’s  bill  of  fees,  charges  or  disbursements  shall  be  suf- 
ficient in  form  if  it  contains  a reasonable  statement  or  description  of  the 
services  rendered  with  a lump  sum  charge  or  charges  therefor,  together  with 
a detailed  statement  of  disbursements,  and  in  any  action  upon  or  taxation 
of  such  a bill  if  it  is  deemed  proper  further  details  of  the  services  rendered 
may  be  ordered. 
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Supreme  Court  suit  of  A.B.  against  yourself,”  be  sufficient?  It 
means  nothing  at  all  to  the  client.  She  cannot  go  to  another 
solicitor  and  ask  whether  the  sum  demanded  for  the  services  is  one 
which  she  should  pay  or  not,  because  the  bill  gives  no  informa- 
tion as  to  the  extent  of  the  services.  They  may  have  ceased  upon 
the  issue  of  the  writ,  or  they  may  have  included  a protracted  trial 
and  appeals  through  several  courts,  for  all  the  item  shews. 

The  appeal  will  therefore  be  allowed,  with  leave  to  render  and 
tax  a new  bill.  As  the  client  did  not  see  fit  to  attend  before  the 
taxing  officer,  although  her  present  solicitors  had  accepted  service 
of  the  bill  and  notice  of  the  appointment,  there  will  be  no  order 
as  to  the  costs  of  this  appeal. 


[IN  BANKRUPTCY.] 

Re  Morris. 

Bankruptcy — Extension  Agreement— Approval  by  Court — Trustee  and 

Committee  of  Creditors  — Goods  Supplied  to  Debtor  — Preferred 

Claim — Estoppel — Bankruptcy  Act,  sec.  13 (3b)  (Hi)  (11  & 12  Geo. 

V.  ch.  17,  sec.  13). 

Where  the  creditors  of  a debtor  have  agreed,  with  the  approval  of  the 
Court,  to  allow  the  business  to  be  continued  for  a limited  time  under 
the  direction  of  an  authorised  trustee  in  bankruptcy,  who  is  subject 
to  the  instructions  of  a committee  of  the  creditors,  they  are  estopped 
from  denying  liability  for  the  price  of  goods  purchased  by  the  debtor 
during  the  extension  period  with  the  knowledge  and  approval  of  the 
trustee.  Accounts  so  approved  have  priority  over  the  claims  of  unse- 
cured creditors  by  virtue  of  the  provisions  of  the  Bankruptcy  Act, 
sec.  13  (36)  (iii),  as  enacted  in  1921,  by  11  & 12  Geo.  Y.  ch.  17,  sec.  13; 
and  the  trustee  is  not  personally  liable  for  the  amount  of  the  credi- 
tors’ claims. 

Appeal  by  the  Whyte  Packing  Company  Limited,  creditors  of 
Leonard  George  Morris,  from  the  disallowance,  by  the  trustee  in 
bankruptcy  of  the  estate  of  Morris,  of  the  claim  of  the  appellants 
to  rank  on  the  assets  of  the  estate  as  preferred  creditors  in  respect 
of  the  price  of  goods  supplied  during  an  extension  period. 

J.  H.  Fraser , for  the  appellants. 

J.  A.  Macintosh , K.C.,  for  the  trustee. 

October  13.  Fisher,  J. : — I took  evidence  viva  voce,  and  the 
following  facts  were  disclosed.  A meeting  of  the  creditors  of  the 
debtor  was  held  on  the  24th  August,  1921.  At  that  meeting  the 
creditors  agreed  to  terms  of  extension  submitted  by  the  debtor. 
Paragraph  1 of  the  terms  of  the  proposed  extension  reads  as  fol- 
lows — 
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“ 1.  That  the  time  for  payment  of  my  debts  shall  be  extended 
for  a period  of  six  months  from  this  date,  with  interest  at  7 per 
cent,  per  annum,  and  shall  be  extended  for  a further  period  of  six 
months,  with  interest  at  7 per  cent,  per  annum,  at  the  expiration 
of  the  first  six  months,  if,  in  the  opinion  of  the  committee  of 
creditors,  herennafter  mentioned,  this  is  in  the  general  interest. 

“ That,  immediately  upon  the  acceptance  of  this  proposal  by 
the  statutory  meeting  of  creditors,  I agree  to  vest  the  entire 
control  of  my  business  in  the  Canadian  'Credit  Men’s  Association 
Limited,  Toronto,  authorised  trustee,  for  the  purpose  of  carrying 
on  the  business  in  such  manner  as  it  may  see  fit,  subject  to  the 
instructions  of  the  committee  of  creditors  to  be  appointed  by  the 
said  statutory  meeting.  That  the  trustee  shall  employ  L.  G.  Mor- 
ris to  manage  the  business  at  a salary  of  $30  per  week,  subject  to 
the  control  of  the  trustee,  and  that  the  entire  proceeds  of  the  busi- 
ness, less  necessary  running  expenses,  shall  be  remitted  to  the  trus- 
tee weekly.” 

The  terms  were  confirmed  by  an  order  of  the  Registrar  in  Bank- 
ruptcy on  the  7th  'September,  1921. 

The  trustee  engaged  Morris  (the  debtor),  at  a weekly  salary,  to 
manage  the  business,  as  set  out  in  the  said  terms  of  proposal. 

During  the  extension  period,  the  creditors  supplied  goods,  to 
enable  the  business  to  the  carried  on,  and  the  balance  owing  them, 
as  now  claimed,  is  $583.15.  The  creditors  filed  their  claim  with 
the  trustee,  and  it  was  disallowed. 

In  January,  1922,  the  trustee  and  committee  were  not  satisfied 
that  the  debtor  was  making  progress,  and  agreed  to  give  him  one 
more  month,  but  directed  that  all  goods  sold  thereafter  should  be 
on  a “ cash  on  delivery  ” basis.  No  claim  is  made  here  for  goods 
sold  after  that  date.  The  debtor  again  failed  to  make  satisfactory 
progress  in  carrying  on  the  business,  and  on  the  15th  February, 
1922,  made  and  filed  an  authorised  assignment  to  the  'Canadian 
Credit  Men’s  Association. 

According  to  the  evidence  as  taken  before  me,  I find  that  the 
arrangement  made  with  the  trustee  was  that,  as  the  goods  were 
sold  by  the  appellants,  they  were  to  send  all  invoices  to  the  trustee, 
and  the  trustee  did  make  payments  from  time  to  time  to  the  credi- 
tors. The  trustee  admits  that  it  got  all  the  invoices,  and  it  must 
have  known  from  these  ihvoices  just  what  the  appellants  were 
selling  to  Morris. 

A letter  was  put  in  (exhibit  3),  dated  the  26th  October,  1921, 
written  by  the  trustee  to  the  appellants,  and  it  was  urged  by  coun- 
sel for  the  trustee  that  this  letter  definitely  fixed  the  liability  the 
trustee  would  be  under  for  any  goods  sold  after  that  date;  but, 
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according  to  the  evidence,  after  that  date  there  were  interviews 
between  the  appellants  and  the  trustee,  and  the  evidence  does  not 
satisfy  me  that  the  trustee  bound  itself  to  be  liable  only  to  the 
extent  of  $100.  I find  that  afteT  the  26th  October,  1921,  the 
appellants  continued  to  sell  goods,  and  the  invoices  were  sent 
immediately  to  the  trustee.  It  again  made  no  objection.  It  had 
ample  knowledge  as  to  what  goods  were  being  sold,  and  there  is  no 
question  but  that  the  goods  sold  were  used  in  the  business  during 
the  extension  period. 

'Counsel  for  the  trustee  urged  that  the  appellants  were  ordinary 
creditors  only,  and  must  rank  for  the  amount  of  their  account  with 
the  old  creditors,  unless  a special  agreement  to  the  contrary  was 
established;  that  no  special  agreement  had  been  made;  and  that 
the  goods  for  which  a preferred  claim  is  now  made  were  supplied 
by  the  appellants  at  their  own  risk. 

I cannot  agree  with  this  contention.  I think  that  sec.  13, 
subsec.  3 b (iii),  of  the  Bankruptcy  Act,  *as  enacted  in  1921  by  11 
& 12  Geo.  V.  ch.  17,  sec.  13,  governs  this  case. 

The  trustee  and  committee  carried  on  the  business  for  and  on 
behalf  of  the  creditors  as  authorised  by  the  creditors  at  a meeting 
duly  called.  The  creditors  knew  that  the  trustee  must  incur  lia- 
bilities during  the  period  of  the  extension.  It  was  an  experiment 
entered  into  and  agreed  upon  by  the  creditors.  Section  13,  subsec. 
3 b (iii),  of  the  Bankruptcy  Act  empowers  the  trustee  and  com- 
mittee to  mortgage  or  pledge  any  part  of  the  debtor’s  property  for 
the  payment  of  goods  ordered  by  or  with  the  approval  of  the  com- 
mittee, for  the  purpose  of  carrying  on  the  business;  and  all  acts  of 
the  committee  and  trustee  shall  be  binding  upon  all  the  creditors, 
“ and  in  particular  all  debts  and  liabilities  incurred  for  or  by  the 
debtor  in  respect  of  moneys  borrowed  or  goods  purchased  for  the* 
purpose  of  continuing , by  or  under  the  direction  or  with  the  approval 
of  such  committee  or  a majority  thereof , the  business  of  the 
debtor  or  for  the  payment  of  claims  and  debts,  the  payment  of  which 
the  committee  or  a majority  thereof  has  directed  or  approved,  shall, 
with  the  reasonable  costs  and  expenses  of  the  committee,  and  of  the 
trustee,  and  of  fair  remuneration  for  the  trustee’s  services,  the 
whole  to  be  fixed  by  the  Court,  if  the  debtor  shall  thereafter  be 
adjudged  a bankrupt  or  shall  make  an  authorised  assignment,  be 
payable  out  of  the  assets  and  property  of  the  debtor  in  priority  to  the 
claims  of  unsecured  creditors.” 

The  evidence  convinces  me  that  the  trustee  and  committee  were 
representatives  of  the  general  body  of  creditors,  and'knew  that  the 
appellants  were  supplying  the  goods  now  claimed  for;  and  that  no 
objection  was  made.  They  stood  by  and  allowed  the  debtor  to- 
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carry  on  the  business  and  incur  the  debts,  and  the  creditors  ought 
in  equity  to  be  estopped  from  denying  liability,  and  are  bound  by 
the  actions  of  the  trustee  and  committee:  see  Buchanan  v.  Smith 
(1870),  17  Or.  208;  see  also  Re  Burr , Ex  p.  Pannell  (1901),  84 

L.  T.  R.  327. 

I therefore  allow  the  appeal  with  costs  and  hold  that  the 
appellants  have  priority  for  payment  of  their  claim,  with  the  costs 
added,  over  unsecured  creditors. 

Subsequently,  the  Diadem  Flour  Company,  creditors  of  Morris, 
applied  for  an  order  declaring  that  the  trustee,  the  'Canadian 
Credit  Men’s  Association  Limited,  was  personally  liable  to  the 
applicants  for  the  amount  owing  to  them  for  goods  contracted  for 
and  supplied  during  the  extension. 

A.  Cohen,  for  the  applicants. 

J.  M.  Bullen,  for  the  trustee. 

January  3,  1923.  Fisher,  J. : — The  creditors  filed  their 
claim  with  the  trustee  as  a preferred  one.  The  trustee  disallowed 
it  as  such,  and  on  appeal  the  learned  Registrar  in  Bankruptcy 
decided,  on  the  22nd  May,  1922,  against  the  contention  of  the 
trustee,  and  gave  judgment  allowing  the  appeal,  and  declaring 
that  these  creditors  were  entitled  to  rank  upon  the  estate  for 
$403.53  as  a preferred  claim.  There  was  no  claim  then  made  by 
these  creditors  that  the  trustee  was  personally  liable  for  the  amount 
owing  them.  They  looked  to  the  trustee,  representing  the  estate 
only,  and  holding  that  judgment  against  it.  I think  they  are  now 
precluded  from  proceeding  against  the  trustee  personally.  See 
Kendall  v.  Hamilton  (1879),  4 App.  Cas.  504,  533  ; and  also  see 
Johnson  y.  Dulmage  (1899),  30  O.  R.  233. 

Apart  altogether  from  this  aspect  of  the  case,  I hold,  on  the 
oral  and  documentary  evidence  before  me,  that  the  trustee  is  not 
personally  liable  for  these  creditors’  accounts.  The  onus  is  on  the 
creditors  to  establish  a personal  liability,  and  in  my  opinion  they 
have  not  done  so. 

From  the  time  these  creditors  commenced  to  sell  goods  to  the 
debtor  after  the  extension  was  confirmed  by  the  Court,  and  until 
an  authorised  assignment  was  made,  they  knew  that  the  trustee, 
with  the  committee,  was  managing  the  estate  on  their  behalf. 

All  the  creditors,  including  the  Diadem  Flour  Company,  were 
anxious  to  give  the  debtor  a chance,  and  at  the  same  time  thought 
they  might  be  paid  in  full.  The  fact  that  the  venture  did  not  turn 
out  a profitable  one  for  the  creditors  cannot  be  charged  up  against 
the  trustee.  The  evidence  convinces  me  that  these  creditors  were 
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well  aware,  before  they  sold  any  goods  to  the  debtor,  that  the 
invoices  for  the  same  should  be  ratified  by  the  trustee.  This  was 
quite  proper,  as  the  trustee  was  entitled  to  know  what  goods  were 
being  sold  to  the  debtor.  The  trustee  paid  these  creditors  for  all 
the  goods  they  sold,  the  invoices  of  which  were  ratified. 

Any  goods  sold  by  these  creditors  without  the  personal  knowl- 
edge of  the  trustee  were  sold  at  their  own  risk. 

I can  find  no  evidence  of  the  trustee  placing  itself  in  the 
position  of  being  personally  liable.  The  trustee  and  committee 
were  acting  as  the  agents  of  the  creditors  under  this  extension, 
and  it  was  never  suggested  or  intended  that  the  trustee  should 
assume  a personal  liability,  in  the  event  of  the  business  operations 
under  the  extension  not  shewing  a profit  or  not  making  sufficient 
to  pay  for  the  goods  supplied.  All  that  the  creditors  were 
entitled  to,  in  respect  of  goods  supplied  during  the  extension,  was 
that  their  claims  should  be  preferred  ones.  What  these  creditors 
are  now  trying  to  establish  is,  that  the  trustee  made  itself  person- 
ally responsible,  whilst  acting  as  their  agent,  the  effect  of  which 
would  be  that  the  trustee  was  guaranteeing  that  there  would  be 
sufficient  moneys  on  hand  to  pay  the  creditors  in  full  for  goods 
supplied  during  the  extension  period. 

The  trustee’s  and  committee’s  powers,  whilst  acting  under  an 
extension  such  as  this,  are  governed  by  sec.  13(3)  of  the  Bank- 
ruptcy Act  (11  & 12  Geo.  V.  ch.  17,  sec.  12)  and  sec.  13(3 b) 
(11  & 12  Geo.  V.  ch.  17,  sec.  13). 

I hold  that  there  is  no  evidence  establishing  any  personal  lia- 
bility by  the  trustee  for  the  amount  of  the  creditors’  claim;  and 
dismiss  the  application  with  costs. 

The  Diadem  Eloun  Company  appealed  from  the  later  judg- 
ment of  Fisher,  J. 

May  7.  The  appeal  was  heard  by  Meredith,  C.J.C.P.,  Rid- 
dell, Latchford,  Middleton,  and  Logie,  JJ. 

Cohen , for  the  appellants. 

Bullen , for  the  trustee,  respondent. 

The  'Court,  at  the  conclusion  of  the  argument,  dismissed  the 
appeal  with  costs. 
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TORDE,  J.] 

Aikens  y.  City  of  Kingston  and  Police  Commissioners  of 

Kingston. 

Negligence — Collision  of  Motor  Vehicles  at  Intersection  of  City  Streets — 
Police  Motor  Van  Driven  by  Constable — Excessive  Speed — Absence 
of  Contributory  Negligence — Liability  of  Municipal  Corporation  as 
Owner  of  Van — Motor  Vehicles  Act,  sec.  19— Board  of  Police  Com- 
missioners— Addition  of  as  Party-defendants — Powers  and  Liabili- 
ties of — Damages — Costs. 

In  an  action  for  damages  for  injury  and  loss  sustained  by  the  plaintiff 
as  the  result  of  a collision  between  his  motor  car  and  a motor  police 
van  driven  by  a member  of  the  Kingston  police  force,  at  the  intersec- 
tion of  two  streets  in  Kingston,  it  was  found,  upon  the  evidence,  that 
the  policeman  was  travelling  at  an  excessive  rate  of  speed  and  failed 
to  keep  a proper  look-out  for  vehicles  approaching  the  crossing,  and 
so  was  guilty  of  negligence  within  the  meaning  of  the  Motor  Vehicles 
Act,  and  that  there  was  no  contributory  negligence  on  the  part  of  the 
plaintiff. 

The  city  corporation  was  originally  sued  alone  for  damages  for  the 
injury  to  the  plaintiff,  but  it  denied  the  ownership  of  the  van,  and 
the  plaintiff  added  the  Police  Commissioners  for  Kingston,  treating 
them  as  a corporate  body,  as  defendants — they  also  denied  owner- 
ship:— 

Held,  that,  while  at  common  law  a police  constable  is  not  the  servant  or 
agent  of  the  municipal  corporation  or  of  the  police  commissioners  so 
as  to  subject  them  to  liability  for  his  negligent  or  wrongful  acts  while 
in  the  performance  of  his  duties,  the  doctrine  of  respondeat  superior 
not  being  applicable,  yet,  the  injury  having  been  caused  by  the  negli- 
gent driving  of  a motor  vehicle,  the  owner  of  that  vehicle  was  liable 
by  virtue  of  sec.  19  of  the  Motor  Vehicles  Act,  R.S.O.  1914,  ch.  207,  as 
amended  by  7 Geo.  V.  ch.  49,  sec.  14,  and  8 Geo.  V.  ch.  37,  sec.  8. 

The  evidence  established  that  the  municipal  corporation,  out  of  its  own 
funds,  purchased  the  van  for  the  use  of  the  police  department:  — 
Held,  that  the  municipal  corporation  was  the  sole  owner  of  the  vehicle, 
and  was  liable  to  the  plaintiff  in  damages. 

Police  commissioners  are  not  a corporate  body,  are  not  empowered  by 
statute  to  own  any  property  whatever,  and  cannot  be  sued  in  their 
official  capacity. 

Winterbottom  v.  London  Police  Commissioners  (1901),  1 O.L.R.  549,  dis- 
tinguished. 

The  municipal  corporation  having  denied  the  ownership  of  the  van,  the 
plaintiff  ought  not  to  suffer  because  thereafter  he  added  the  commis- 
sioners as  defendants,  and  so  the  corporation  was  adjudged  to  pay 
damages,  assessed  at  $1,400,  and  the  plaintiff’s  costs  of  the  action, 
including  the  costs  of  adding  the  commissioners,  and  the  action  as 
against  the  commissioners  was  dismissed  without  costs. 

Action  for  damages  for  injury  and  loss  sustained  by  the  plain- 
tiff as  the  result  of  a collision  between  his  motor  car  and  a motor 
police  van  driven  by  a member  of  the  Kingston  police  force,  at  the 
intersection  of  Barrie  and  Brock  streets,  in  Kingston. 


1922. 
Oct.  16. 


42 


1922. 

Aikens 

v. 

City  of 
Kingston 
and 
Police 
Commis- 
sioners 
of 

Kingston. 


ONTARIO  LAW  REPORTS.  [you 

September  29.  The  action  was  tried  before  Okde,  J.,  without 
a jury,  at  Kingston. 

A.  B.  Cunningham , K.C.,  for  the  plaintiff. 

T.  Rigney , K.C.,  for  the  defendants. 

October  16.  Okde,  J. : — The  action  was  originally  launched 
against  the  Municipal  'Corporation  of  the  City  of  Kingston;  but, 
upon  their  denial  of  the  ownership  of  the  police  van,  the  plaintiff 
amended  his  statement  of  claim  by  adding  the  Board  of  Police- 
Commissioners  for  the  City  of  Kingston  as  co-defendants  with  the 
municipal  corporation.  The  police  commissioners  also  deny  their 
ownership  of  the  van.  Both  defendants  deny  negligence  and  allege 
contributory  negligence  on  the  part  of  the  plaintiff. 

The  evidence  that  the  police  constable  who  was  driving  the 
police  van  was  driving  at  an  excessive  rate  of  speed  when  the  acci- 
dent happened  is  too  clear  to  require  any  elaborate  analysis.  I 
find  as  a fact  that  he  was  driving  at  a speed  of  approximately  30 
miles  an  hour  when  120  feet  east  of  the  crossing;  that,  while  he 
may  have  reduced  his  speed  somewhat  before  he  struck  the  plain- 
tiffs car,  he  was  still  travelling  at  a speed  greatly  in  excess  of  that 
allowed  by  the  Motor  Vehicles  Act  at  street  intersections,  and 
greatly  in  excess  of  the  speed  which  ordinary  care  required  at  that 
crossing;  that  the  plaintiff,  who  was  approaching  from  the  right, 
had  the  right  of  way  and  was  driving  slowly ; and  that  it  was,  there- 
fore, the  duty  of  the  driver  of  the  police  van  to  reduce  his  speed 
and  to  allow  the  plaintiff’s  car  to  cross  ahead  of  him.  Even  at  the 
speed  of  35  miles  an  hour,  at  which,  according  to  some  of  the  wit- 
nesses, he  may  have  been  travelling  when  120  feet  from  the  cross- 
ing, the  constable  had  ample  time  and  space  in  which  to  reduce  his 
speed  in  order  to  avoid  hitting  the  plaintiff’s  car.  The  constable 
admitted  that  he  was  travelling  fast  in  order  to  get  to  the  scene  of 
an  alleged  burglary,  and  I think  he  failed  to  keep  a proper  look-out 
for  vehicles  approaching  the  crossing.  He  was  clearly  guilty  of 
negligence  within  the  meaning  of  the  Motor  Vehicles  Act,  by  reason 
of  the  excessive  speed  at  which  he  was  driving  when  approaching  the 
crossing  and  when  he  struck  the  plaintiff’s  car. 

The  defence  of  contributory  negligence  cannot  be  sustained. 
It  was  contended  that  the  plaintiff,  upon  seeing  the  police  van 
approaching  at  a high  rate  of  speed,  should  have  stopped  to  let  it 
pass.  Why?  If  a collision  was  imminent  and  impossible  to  avoid 
otherwise,  some  duty  might  be  cast  upon  the  plaintiff.  But,  having 
under  the  law  the  right  of  way,  he  was  justified  in  assuming  that 
the  police  van  would  slow  down  when  nearing  the  crossing,  both 
because  the  law  required  it,  and  because  it  might  be  necessary  to* 
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do  so  to  let  the  plaintiff  cross  first.  In  the  result  it  might  have  been 
prudent  for  the  plaintiff  to  have  stopped.  Had  he  done  so  the 
accident  would  not  have  happened.  But  to  hold  that  it  is  the  duty 
of  one  who  is  within  the  law  to  take  some  step  to  avoid,  not  an 
impending,  but  merely  a possible,  accident,  because  another  person 
is  approaching  the  crossing  at  too  rapid  a rate,  would  be  to  put  a 
premium  upon  reckless  driving. 

Both  defendants  disclaim  liability  for  the  constable’s  negli- 
gence. If  the  case  fell  to  be  determined  at  common  law,  I should 
be  bound,  I think,  to  give  effect  to  this  contention.  ' A police  con- 
stable is  not  the  servant  or  agent  of  the  municipal  corporation  or 
of  the  board  of  police  commissioners  so  as  to  subject  them  to  lia- 
bility for  his  negligent  or  wrongful  acts  while  in  the  performance 
of  his  duties.  The  doctrine  of  respondeat  superior  does  not  apply 
in  such  a case  at  all:  IT inter}) ottom  v.  'London  Police  Commission- 
sioners  (1901),  1 O.L.R,  549;  Kelly  v.  Barton  (1895),  26  O.R. 
608;  McCieave  v.  City  of  Moncton  (1902),  32  Can.  S.C.R.  106. 
But,  the  injury  having  been  caused  by  the  negligent  driving  of  a 
motor  vehicle,  the  plaintiff  says  that,  as  the  owner  of  that  vehicle 
is  liable  by  virtue  of  sec.  19  of  the  Motor  Vehicles  Act,  R.S.O. 
1914,  ch.  207,  as  amended,  then  either  the  municipal  corporation 
or  the  board  of  police  commissioners  is  the  owner  and  is  conse- 
quently liable. 

All  the  evidence  connected  with  the  purchase  of  the  motor 
police  van  was  put  in.  Without  going  into  it  in  detail,  I find  that 
it  establishes  clearly  that  the  municipal  corporation,  out  of  its  own 
funds,  purchased  the  van  for  the  use  of  the  police  department. 

I was  not  referred  to  any  statutory  provision,  nor  have  I found 
one,  which  empowers  a board  of  police  commissioners  to  hold  or 
own  any  property  whatever.  It  was  said  on  the  argument  before 
me  that  the  board  of  police  commissioners  was  a corporate  body, 
but  I find  nothing  in  the  Municipal  Act  or  in  any  other  Act  to  that 
effect,  either  directly  or  inferentially.  In  the  I N interbottom  case, 
supra,  where  the  action  was  brought  against  the  Board  as  such, 
the  defendants  appear  to  have  taken  the  ground  that  they  were  a 
body  corporate,  and  no  question  was  raised;  but  I am  puzzled  to 
find  anything  in  the  legislation  then  or  now  which  constitutes  a 
board  of  police  commissioners  a body  corporate.  If  I am  right 
in  this,  then  it  is  clear  that  they  cannot  hold  property,  and  cannot 
be  sued  as  a board.  They  are  a separate  department  of  the  civic 
government,  possessing  special  statutory  powers  and  subject  to  the 
performance  of  certain  duties  independently  of  the  municipal 
council,  but  dependent  for  their  maintenance  upon  the  council. 
Any  property  which  they  control  they  do  not  own,  but  merely  hold 
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and  administer  in  the  interest  of  the  municipality.  I must  hold, 
therefore,  that  the  police  van  is  the  property  of  the  municipal 
corporation  only. 

Then,  notwithstanding  the  general  principle  which  exempts  a 
municipality  and  police  commissioners  from  liability  for  the 
wrongful  acts  of  a police  constable,  is  the  municipality  liable  by 
virtue  of  sec.  19  of  the  Motor  Vehicles  Act?*  It  would  be  quite 
clear  under  the  decisions  that,  if  the- corporation  were  to  permit 
any  other  person  to  drive  the  car,  the  corporation  would  be  liable. 
It  must  be  observed  that  the  section  is  a sweeping  one.  It  makes 
the  owner  liable  in  all  cases,  unless  he  can  bring  himself  within  the 
exception.  The  police  constable  was  operating  the  motor  vehicle 
in  the  course  of  his  duties.  He  was  clearly  not  in  possession  of  it 
without  the  consent  of  the  owner.  In  other  cases,  where  the  owner 
would  not  be  liable  for  the  negligence  of  a driver  of  an  ordinary 
vehicle,  he  is  held  to  be  liable  merely  because  of  sec.  19,  if  the 
vehicle  is  a motor  vehicle.  I can  see  no  distinction  in  principle 
between  those  cases  and  this  one.  The  exemption  from  liability 
at  common  law  is  in  both  cases  because  the  maxim  respondeat 
superior  does  not  apply.  But  the  statute  places  the  liability  of 
the  owner  upon  a different  footing.  Ownership  of  the  car  is  the 
foundation  upon  which  the  liability  rests.  Unless  the  case  comes 
within  the  exception,  there  is  no  escape. 

I must  hold,  therefore,  that  the  municipal  corporation  is  liable. 

As  to  the  damages,  while  the  plaintiff  is  not  to  be  treated  too 
generously,  he  is  to  be  treated  fairly.  I fix  his  damages  as  fol- 
lows : — 

Injury  to  the  motor  car,  which,  though  not 


new,  was  practically  destroyed $700 

Paid  to  his  physician 100 

Loss  of  wages  ($340  less  $240  allowance  from 

his  employer)  100 

Pain  and  suffering  500 


Total $1,400 


* Section  19  of  the  Motor  Vehicles  Act,  R.S.O.  1914,  ch.  207,  as 
amended  in  1917  by  7 Geo.  V.  ch.  49,  sec.  14,  and  again  in  1918  by  8 Geo. 
V.  ch.  37,  sec.  8,  reads  as  follows:  — 

19.  The  owner  of  a motor  vehicle  shall  be  responsible  for  any  viola- 
tion of  this  Act  or  of  any  regulation  prescribed  by  the  Lieutenant- 
Governor  in  Council,  unless  at  the  time  of  such  violation  the  motor 
vehicle  was  in  the  possession  of  some  person  other  than  the  owner 
without  his  consent,  express  or  implied,  not  being  a person  in  the 
employ  of  the  owner,  and  the  driver  of  a motor  vehicle  not  being  the 
owner  shall  also  be  responsible  for  any  such  violation. 
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The  joinder  of  the  police  board  resulted  from  the  denial  by  the 
municipal  corporation  of  the  ownership  of  the  motor  van,  and  the 
plaintiff  ought  not  to  suffer  because,  after  such  denial,  he  joined 
the  board  as  defendants,  though,  as  I have  already  said,  I know  of 
no  ground  for  suing  a board  of  police  commissioners  in  their  official 
capacity.  The  Winterbottom  case,  supra,  cannot  be  regarded  as  an 
authority  for  the  right  to  bring  any  such  action. 

There  will,  therefore,  be  judgment  for  the  plaintiff  against  the 
Corporation  of  the  City  of  Kingston  for  $1,400  and  costs,  including 
the  costs  incurred  in  adding  the  board  of  police  commissioners  as 
defendants,  and  dismissing  the  action  as  against  the  board  without 
costs. 


[IN  BANKRUPTCY  ] 

Re  Guaranteed  Batteries  Limited. 

Bankruptcy — Lien  of  Bank  upon  Assets  of  Bankrupt — Valuation — Oral 
Election  of  Trustee  to  Redeem — Realisation  of  Assets  with  Know- 
ledge and  Approval  of  Bank — Claims  for  Wages,  Disbursements, 
and  Remuneration  of  Trustee — Insufficiency  of  Assets  apart  from 
Bank's  Security — Bank  Act,  3 & 4 Geo.  V.  ch.  9,  sec.  88 — Bankruptcy 
Act,  sec.  4^ (5), (6). 

A chartered  bank  held  liens,  under  sec.  88  or  me  Bank  Act,  upon  certain 
parts  of  the  bankrupt  company’s  personal  property,  which  it  valued 
in  pursuance  of  the  provisions  of  the  Bankruptcy  Act,  and  the  auth- 
orised trustee  elected  to  redeem  at  that  valuation.  Part  of  the  goods 
so  valued  were  in  Vancouver,  B.C.,  but  the  estate  did  not  elect  to 
redeem  these.  The  whole  estate  did  not  realise  enough  to  pay  wind- 
ing-up expenses  and  a claim  for  workmen’s  wages.  The  goods  were 
sold  for  a greater  sum  than  the  valuation,  and  the  bank  claimed  the 
full  amount,  free  from  charges  for  wages,  disbursements,  and  trustee’s 
compensation.  The  trustee’s  election  to  redeem  was  not  in  writing, 
as  required  by  the  Bankruptcy  Act,  sec.  46  ('6) : — 

Held,  by  the  Judge  in  Bankruptcy,  that  the  bank  was  estopped  from 
objecting  to  pay  the  trustee’s  disbursements  and  compensation, 
because  it  did  not  protest  against  his  actions  in  dealing  with  the 
estate. 

Held,  on  appeal,  that  the  trustee  took  possession  of  the  goods  by  virtue 
of  his  oral  election,  and  he  could  not  contend  that  it  was  invalid 
because  not  in  writing,  and  he  disposed  of  them  without  regard  to 
sec.  46(5)  of  the  Bankruptcy  Act. 

The  hank  was  entitled  to  receive  all  moneys  realised  from  the  sale  of 
the  goods  under  lien,  subject  only  to  the  claim  for  wages,  and,  in  the 
case  of  the  goods  in  Vancouver,  the  charges  of  the  local  agents. 

Per  Middleton,  J.: — The  trustee  having  realised  more  than  the  valua- 
tion placed  upon  the  goods,  the  time  for  his  election  should  be 
extended— thus  permitting  the  excess  to  recoup  him  for  his  expenses. 
Per  Looie,  J.: — The  money  must  be  paid  by  the  trustee  to  the  bank 
without  prejudice  to  any  action  he  might  take  as  its  agent  for  his 
remuneration  and  proper  disbursements  in  respect  of  the  sale. 

An  appeal  by  the  Royal  Bank  of  Canada,  a secured  creditor 
of  the  above  named  debtor-company,  from  the  refusal  of  the  trustee 
in  bankruptcy  of  the  company’s  estate  to  pay  over  to  the  bank 
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1022.  certain  moneys  in  his  hands  realised  from  the  sale  of  assets  upon 
which  the  bank  held  a lien  nnder  sec.  88  of  the  Bank  Act,  3 & 4 
Guaranteed  Geo.  V.  ch.  9,  and  certain  moneys  realised  from  book-accounts  of 
"Limitod S which  the  bank  had  an  assignment ; and  a motion  by  the  bank  for  an 
order  directing  the  trustee  forthwith  to  pay  over  to  the  bank  the 
amount  of  moneys  in  his  hands  without  deduction  for  wages  or 
trustee’s  expenses  and  remuneration  for  personal  services. 

October  10,  1922.  The  appeal  and  motion  were  heard  by 
Fisher,  J.,  in  Chambers. 

J.  R.  Howitt , for  the  bank. 

C.  L.  Dunbar , K.C.,  for  the  trustee. 

October  17,  1922.  Fisher,  J. : — The  debtor-company  made  an 
assignment  to  George  P.  Hamilton,  authorised  trustee.  The 
debtor-company  carried  on  business  at  Rockwood,  Ontario,  and  its 
banking  business  was  with  the  Royal  Bank.  The  bank  held  a lien 
under  sec.  88  of  the  Bank  Act,  3 & 4 Geo.  V.  ch.  9,  and  also  an 
assignment  of  the  book-debts.  No  objection  is  raised  to  the  valid- 
ity of  the  lien  or  the  assignment. 

This  appeal  came  on  before  vacation,  and  was  adjourned  to 
take  viva  voce  evidence.  On  taking  evidence  on  the  10th  October, 
1922,  the  only  witnesses  called  were  the  trustee  and  Martin,  the 
manager  of  the  Royal  Bank  at  Rockwood.  It  appears  from  the 
evidence  and  material  filed  on  the  appeal  that,  immediately  after 
the  assignment,  the  trustee  personally  notified  the  manager  of  the 
Royal  Bank  of  the  assignment  to  him,  and  that  he  intended  to  pro- 
ceed and  realise  on  the  assets.  From  this  time  on,  the  bank- 
manager  had  full  knowledge  of  what  the  trustee  was  doing  with  all 
the  assets,  including  those  subject  to  the  bank’s  lien.  There  is  no 
evidence  of  any  objection  or  protest  by  the  bank  to  the  trustee’s 
actiop.  On  the  other  hand,  there  is  evidence  that  the  trustee  from 
time  to  time  consulted  with  the  manager  of  the  bank  and  with  the 
bank’s  solicitors  as  to  the  realisation  of  the  assets. 

On  the  26th  October,  1921,  the  bank  filed  with  the  trustee  the 
usual  declaration  valuing  its  security  on  certain  assets,  under  sec. 
46,  subsec.  6,  at  $3,500.  The  trustee  acknowledged  receipt  of  this 
letter  on  the  same  date.  The  trustee  not  having  elected  within  the 
statutory  period,  the  bank  could  have  taken  possession,  and  the 
present  difficulty  would  not  have  arisen,  as  its  securities  were  not 
in  dispute.  Under  sec.  46,  subsec.  6,  the  bank  had  absolute  power 
to  realise  and  deal  with  its  security  as  if  the  Bankruptcy  Act  had 
not  been  passed.* 

* Subsections  5 and  6 of  sec.  46  are  as  follows:  — 

(5)  If  the  trustee  is  dissatisfied  with  the  value  at  which  a security 
is  assessed,  he  may  require  that  the  property  comprised  in  any  security 
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It  turns  out  that  there  are  not  sufficient  moneys,  apart  from 
those  realised  from  assets  subject  to  the  bank’s  secured  claim,  to 
pay  the  preferred  claims  for  wages,  the  expenses  of  the  liquidation, 
and  for  the  trustee’s  services.  The  bank  demanded  from  the  trus- 
tee all  the  moneys  realised  on  the  assets  subject  to  their  lien  and 
assignment.  In  response  to  this  demand,  the  trustee,  on  the  11th 
April,  1922,  notified  the  bank  that  he  would  pay  over  the  moneys 
he  had  in  hand,  less  the  amount  of  the  preferred  claims  for  wages 
and  the  expenses  of  liquidation,  including  a sum  for  his  own  ser- 
vices. The  trustee  not  having  elected,  the  bank  again,  on  the 
21st  November,  1921,  through  its  solicitors,  wrote  to  the  solicitor 
for  the  trustee  the  following  letter : “ Please  have  the  trustee  elect 
whether  he  will  or  will  not  exercise  his  power  of  redeeming  the 
security  in  this  matter  or  whether  he  will  require  it  to  be  released.” 
The  trustee  again  did  not  elect  in  writing,  but  shortly  after  the 
receipt  of  this  letter  he  telephoned  the  solicitor  for  the  bank,  who 
was  looking  after  the  matter,  that  he  accepted  the  bank’s  valua- 
tion at  $3,500. 

The  trustee,  a short  time  after  this  interview  with  the  solicitor 
for  the  bank,  sold  the  goods  upon  which  the  bank  held  a lien,  for 
'$4,200,  $700  in  excess  of  the  valuation.  The  trustee  realised  from 
all  sources,  on  assets  subject  to  the  bank’s  lien  and  assignment, 
$7,210,  and  from  assets  not  subject  to  the  lien  and  assignment, 
$473.  According  to  the  trustee’s  account  filed,  he  expended 
$1,834.58,  as  he  claims,  for  necessary  disbursements.  The  trustee 
also  shews  that  there  is  still  due  and  unpaid  a preferred  claim  for 
wages  amounting  to  $1,401.06. 

It  is  in  evidence  that,  after  the  letter  of  the  21st  November, 
1921,  the  bank  made  no  objection  to  a sale  of  assets  subject  to  the 
bank’s  lien,  and  assisted  the  trustee  to  dispose  of  the  assets,  includ- 
ing the  property  in  Vancouver,  and  was  satisfied  with  what  he 
had  done. 

so  valued  be  offered  for  sale  at  such  times  and  on  such  terms  and 
conditions  as  may  be  agreed  on  between  the  creditor  and  the  trustee, 
or  as,  in  default  of  such  agreement,  the  court  may  direct.  If  the  sale 
be  by  public  auction  the  creditor,  or  the  trustee  on  behalf  of  the  estate, 
may  bid  or  purchase. 

(6)  Notwithstanding  subsections  4 and  5 of  this  section  the  creditor 
may  at  any  time,  by  notice  in  writing,  require  the  trustee  to  elect 
whether  he  will  or  will  not  exercise  his  power  of  redeeming  the  security 
or  requiring  it  to  be  realised,  and  if  the  trustee  does  not,  within  one 
month  after  receiving  the  notice  or  such  further  time  or  times  as  the 
court  may  allow,  signify  in  writing  to  the  creditor  his  election  to 
exercise  the  power,  he  shall  not  be  entitled  to  exercise  it;  and  the 
equity  of  redemption,  or  any  other  interest  in  the  property  comprised 
in  the  security  which  is  vested  in  the  trustee,  shall  vest  in  the  creditor, 
and  the  amount  of  his  debt  shall  be  reduced  by  the  amount  at  which 
the  security  has  been  valued. 
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Fisher,  J.  The  bank  takes  the  position  that,  as  it  is  a secured  creditor, 
it  is  entitled  to  all  the  moneys  realised  by  the  trustee  on  assets  sub- 

ject  to  the  lien  and  assignment,  and  is  not  liable  for  the  preferred 

Guaranteed  claims  for  wages,  disbursements,  or  the  trustee’s  compensation ; and 
Batteries  the  Court  is  appealed  to  to  decide  the  matters  in  dispute  between 
imited.  trUstee  and  the  bank. 

Under  subsec.  7 of  sec.  88  of  the  Bank  Act,  the  salaries  of 
employees  are  privileged  to  the  extent  of  three  months,  provided 
the  tank  takes  possession  of  such  security  as  is  mentioned  in  the 
section . 'Should  the  bank’s  contention  in  this  case  be  upheld,  there 
will  be  a large  personal  loss  to  the  trustee.  The  trustee  is  not 
bound  to  accept  the  trusteeship  if  he  is  of  opinion  that  there  are 
not  sufficient  assets  to  provide  for  the  necessary  disbursements  and 
remuneration  in  connection  with  the  winding-up  of  an  estate:  see 
subsec.  5 of  sec.  15  and  sec.  27(5)  of  the  Bankruptcy  Act,  and  also' 
see  Be  Auto  Experts  Limited  (1921),  49  0.  L.  R.  256;  but,  not- 
withstanding this,  I think  I am  justified  in  holding  in  the  case 
before  me,  in  consequence  of  the  conduct  of  the  bank  throughout, 
that  it  is  now  estopped  from  denying  the  right  of  the  trustee  to 
deduct  from  the  sum  realised  the  preferred  claim  for  wages,  his 
actual  necessary  disbursements,  and  a reasonable  sum  for  his  per- 
sonal services.  s 

If  the  bank  had  taken  possession  according  to  subsec.  7 of  sec. 
88  of  the  Bank  Act,  it  would  have  been  obliged  to  pay  the  preferred 
claims  for  wages.  Can  it  escape  by  standing  by  and  consenting  to 
the  trustee  taking  possession?  Again,  if  the  bank  had  taken  pos- 
session of  its  own  secured  assets,  it  would  have  been  obliged  to  pay 
certain  expenses  in  connection  with  the  realisation  thereof.  The 
evidence  justifies  one  in  finding  that  the  trustee’s  possession  was 
to  all  intents  and  purposes  the  bank’s  possession,  and  that  the  trus- 
tee is  entitled  to  deduct  from  the  moneys  in  his  hands  such  actual 
necessary  disbursements  as  the  bank  would  have  been  obliged  to 
pay  had  it  taken  actual  possession,  including  a reasonable  sum  to 
the  trustee  for  his  personal  services  and  the  preferential  claims  for 
wages.  All  moneys  in  the  hands  of  the  trustee  realised  from 
sources  other  than  those  subject  to  the  bank’s  lien  and  assignment 
are  first  subject,  so  far  as  they  will  go,  to  meet  the  trustee’s  neces- 
sary disbursements  and  expenses,  and  the  balance  of  the  trustee’s 
disbursements  and  expenses  shall  be  paid  out  of  the  moneys  realised 
from  assets  subject  to  the  bank’s  lien,  including  the  preferred  claim 
to  wages. 

If  the  parties  cannot  agree  on  the  trustee’s  disbursements, 
including  the  amount  claimed  for  wages  and  charges  for  personal 
services,  there  will  be  a reference  to  the  Registrar  in  Bankruptcy. 
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The  trustee  shall  pay  over  to  the  bank  the  amount  found  owing, 
as  soon  as  it  is  ascertained,  and  the  bank’s  costs  of  this  appeal. 
There  will  be  costs  of  this- appeal  to  the  trustee  out  of  the  estate. 

The  bank  appealed  from  the  order  of  Fisher,  J. 

January  30,  1923.  The  appeal  was  heard  by  (Meredith,  C.J.C.P., 
Latchford,  Middleton,  and  Logie,  JJ. 

Ilowitt,  for  the  appellant  bank. 

Dunbar , Iv.C.,  for  the  trustee,  respondent. 
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February  16,  1923.  Meredith,  C.J.C.P. : — The  claimants  had 
charges  upon  certain  parts  of  the  bankrupts’  personal  property, 
which,  in  due  course,  under  the  provisions  of  the  Bankruptcy  Act, 
they  valued,  and  the  estate  elected  to  redeem  at  that  valuation. 

The  whole  estate  not  having  realised  enough  to  pay  all  the  costs 
and  expenses  of  winding  it  up,  a considerable  amount  claimed  by 
workmen  as  a first  charge  on  part  of  the  property  covered  by  the 
claimants’  charge,  and  the  sum  which  the  claimants  were  to  get 
under  the  estate’s  election  to  redeem,  on  a claim  made  by  the  appel- 
lants for  payment  to  them  of  the  amount  which  the  estate  had 
agreed  to  pay  them  for  the  redemption  of  the  property  from  their 
charge,  the  learned  Judge  in  bankruptcy  held  that  they  were  not 
entitled  to  that  sum,  but  that  out  of  it,  as  far  as  might  be  needed, 
the  costs  and  expenses  of  winding  up  the  estate,  compensation  for 
the  trustee’s  services,  and  the  amount  of  the  workmen’s  liens, 
should  first  be  deducted. 

In  such  circumstances,  at  first  sight,  it  seems  as  if  such  a rul- 
ing must  be  wrong. 

Under  the  provisions  of  the  Act,  and  by  the  agreement  of  the 
parties,  the  claimants  gave  up  all  their  right  to  the  goods  for  the 
sum  fixed,  under  the  Act  and  by  the  action  of  the  parties,  for 
redemption : what  power  can  there  be  to  compel  them  to  pay  the 
costs  and  expenses  of  administering  the  estate  or  any  part  of  them, 
unless  for  valuable  consideration  they  have  agree’d  to  do  so? 

If  there  had  been  no  election  to  redeem,  the  equity  of  redemp- 
tion, which  the  estate  had,  should  have  vested  in  the  claimants,  and 
the  amount  of  the  debt  of  the  estate  to  them  should  have  been 
reduced  by  the  amount  at  which  they  had  valued  their  securities. 
The  trustee  would  have  no  power  over  the  property  and  the  estate 
no  interest  in  it. 

It  was  contended  that  the  election  was  invalid  because  not  in 
writing;  but  how  can  the  trustee  be  heard  in  support  of  any  such 
contention  ? He  took  possession  of  the  goods  under  and  by  virtue 
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only  of  such  an  election,  and  has  sold  and  delivered  them  to  his 
purchasers  accordingly : except  for  such  election  he  had  no  power 
to  do  so.  Everything  that  was  done  was  permitted  and  done  on 
the  faith  of  that  actual  election.  The  whole  testimony  so  says: 
the  last  words  of  the  trustee  being : “ I sold  the  property  after  the 
valuation  of  the  hank  and  notice  of  redemption  of  the  trustee/’ 

The  provision  as  to  the  notices  being  in  writing  is  nothing  like 
a “ statute  of  frauds  and  perjuries/’  avoiding,  or  making  unen- 
forceable, something  that  is  not  in  writing;  but,  if  it  were,  how 
could  it  Better  the  trustee’s  position  ? for  then  there  should  be  noth- 
ing to  justify  his  action;  he  should  be  a wrong-doer. 

Then  it  was  contended,  and  the  learned  Judge  gave  effect  to 
this  contention.,  that,  because  the  claimants’  local  agent  knew  of  the 
steps  taken  by  the  trustee  in  endeavouring  to  make  a good  sale  of 
the  property,  and  was  spoken  to  by  the  trustee  about  them  and 
thought  them  well-taken,  he  made  the  claimants  liable  to  pay 
them.  The  learned  Judge  put  it  thus : — 

“ Immediately  after  the  assignment,  the  trustee  personally 
notified  the  manager  of  the  Royal  Bank  of  the  assignment  to  him, 
and  that  he  intended  to  proceed  and  realise  on  the  assets.  From 
this  time  on,  the  bank-manager  had  full  knowledge  of  what  the 
trustee  was  doing  with  all  the  assets,  including  those  subject  to 
the  bank’s  lien.  There  is  no  evidence  of  any  objection  or  protest 
by  the  bank  to  the  trustee’s  action.  On  the  other  hand,  there  is 
evidence  that  the  trustee  from  time  to  time  consulted  with  the 
manager  of  the  bank  and  with  the  bank’s  solicitors  as  to  the  reali- 
sation of  the  assets.” 

Assuming  that  the  local  agent  of  the  claimants  had  power  to 
undertake  for  them  the  payment  of  a debt  which  was  no  concern 
of  theirs,  and  without  any  consideration,  for  it  was  the  trustee’s 
duty  as  trustee  to  sell  to  the  best  advantage,  and  at  the  best  price, 
for  the  benefit  of  the  estate,  what  tittle  of  evidence  is  there  in  all 
this  of  any  agreement  to  pay  the  estate’s  debts? 

It  was  only  natural  that  the  trustee  should  seek  the  aid  and 
advice  of  the  local  agent,  who  necessarily  must  have  had  more 
knowledge  of  the  bankrupt  estate  than  the  trustee  had,  and  was  a 
man  entirely  to  be  depended  on  for  honest  advice  in  anything 
within  his  knowledge. 

The  most  that  was  said  upon  this  subject  in  evidence  is  con- 
tained in  these  words,  put  in  the  local  agent’s  mouth  by  counsel 
for  the  trustee : — 

“ So  that  everything  the  trustee  did  both  in  connection  with 
the  goods  in  Vancouver  and  the  goods  in  the  factory  and  ware- 
house at  Rockwood  was  done  with  your  full  knowledge  and  con- 
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A.  Yes,  sir.” 
remark  that  the  whole  evidence 
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currence  and  the  full 
tor;  is  that  a fair  way  to  sum  it  up? 

I may  here  parenthetically  . _ ^ 

shews  that  the  solicitor’s  solicitude  seems  to  have  been  exercised  in  Guaranteed 
the  matter  mainly  to  enable  the  owner  of  the  factory  and  land  to  Batteries 
buy  the  chattel  property,  he  apparently  being  another  client. 

But,  however  looked  at,  an  agreement  on  the  part  of  the  claim- 
ants to  pay  anything  is  entirely  out  of  the  question. 

It  must  not  be  forgotten,  that,  after  the  claimants  were  paid 
the  price  of  the  redemption,  they  still  had  an  interest  in  common 
with  all  other  simple  creditors  in  respect  of  the  balance  of  the 
estate’s  debt  to  them  after  crediting  the  amount  to  be  paid  to 
them  for  such  redemption. 

The  result  of  the  judgment  appealed  against  seems  to  be  this ; 
that  because  the  claimants  did  not  prevent,  or  protest  against,  the 
trustee  doing  his  duty  as  trustee,  they  are  estopped  from  now 
objecting  to  pay  his  disbursements  and  a reasonable  sum  for  per- 
sonal remuneration. 

The  appeal  must,  in  my  opinion,  be  allowed,  on  this  ground, 
as  to  the  goods  which  the  estate  elected  to  redeem,  which  did  not 
include  those  at  Vancouver. 

In  regard  to  the  goods  at  Vancouver,  the  claimants  valued  them 
in  accordance  with  the  provisions  of  the  Act,  but  after  that  noth- 
ing seems  to  have  been  done  under  or  in  accord  in  any  manner 
with  its  provisions.  Although  the  evidence  was  not  well  directed 
to  the  matters  really  in  question,  enough  appears  to  shew  that 
there  was  no  notice  to  elect  and'  no  election  as  to  these  goods. 

There  is  no  evidence  that  the  trustee  was  dissatisfied  with  the 
value  put  upon  the  claimants’  security  on  these  goods;  the  con- 
trary rather  appears;  so  there  was  not,  and  could  not  be,  a sale 
under  subsec.  5 of  sec.  46. 

The  godds  were  sold,  without  regard  for  the  provisions  of  the 
Act,  by  the  trustee,  with  the  knowledge  and  assent  of  the  local 
agent  of  the  claimants;  they  were  sold  by  persons  living  in  Van- 
couver, who  were  paid,  apparently  with  the  knowledge  and  assent 
of  the  local  agent,  $50  for  their  services;  there  was  no  other  expense 
in  connection  with  the  sale,  which  was  wholly  effected  by  the  per- 
sons in  Vancouver. 

In  these  circumstances,  it  seems  to  me  proper  to  deduct  that 
sum,  $50,  from  the  purchase-money,  $3,000,  and  to  pay  the  balance 
to  the  claimants. 

I can  see  nothing  whatsoever  that  goes  even  a little  way  to  sup- 
port the  respondent’s  case  in  these  respects  further  than  that. 

But  the  other  point  is  a very  different  one. 
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The  wages  were  a first  charge  upon  the  property,  and  that 
charge  could  not  be  got  rid  of  by  anything  the  appellants  did  or 
could  do;  they  never  became  subject  to  it,  but  the  goods  were. 

The  property  was  sold  free  from  all  charges,  and  the  appellants 
were  content  that  it  should  be  so  sold;  and  out  of  the  proceeds  the 
first  charge  must  be  paid  first. 

The  appellants’  claim  is  against  the  estate  for  the  full  amount 
which  it  elected  to  pay  to  redeem  their  goods. 

I would  allow  the  appeal  on  the  first  point,  with  costs  of  the 
appeal  as  to  it;  and  would  dismiss  the  appeal  on  the  other  point 
with  costs  of  it,  if  any,  separable  from  the  costs  on  the  other  branch 
of  the  case;  but  as  to  the  Vancouver  goods  the  order  should  be  as  I 
have  indicated,  without  costs. 

Middleton,  J. : — I agree  with  my  Lord  that  the  judgment  in 
review  cannot  stand.  I also  agree  with  him  that  what  has  taken 
place  has  not  relieved  the  bank  from  its  liability  for  the  wage- 
claims. 

Whatever  difficulty  there  is  in  satisfactorily  dealing  with  the 
other  branch  of  the  case  arises  from  the  careless  way  in  which 
the  assignee  has  transacted  the  affairs  of  the  trust.  Apparently  be 
has  taken  it  for  granted  that,  so  long  as  he  acted  in  good  faith  and 
with  some  semblance  of  prudence,  the  bank  would  not  object  to  the 
incurring  of  the  expense  of  looking  after  the  property,  in  which 
both  were  interested ; but,  unfortunately  for  him,  the  bank  can  see 
no  reason  why  the  assignee,  who  stands  in  the  shoes  of  the  original 
debtors,  and  can  have  no  higher  right  as  against  the  bank  than  the 
debtors  had,  should  postpone  its  claim. 

The  necessity  for  an  election  to  redeem  being  in  writing  is  plain, 
but  I think  that  the  statute  permits  some  small,  measure  of  relief 
being  given  to  the  assignee.  The  property  in  Ontario  subject  to 
the  bank’s  charge  has  realised,  owing  to  the  endeavours  of  the 
assignee,  a sum  greater  than  the  amount  at  which  the  security  was 
filed  by  the  bank  on  proving  its  claim.  The  bank  has  stood  by  and 
has  allowed  the  assignee  to  convey  or  transfer  the  property  to  bond 
fide  purchasers.  It  appears  to  me  that  this  would  be  a sufficient 
justification  for  making  an  order,  under  sec.  46(6)  of  the  Act, 
extending  the  time  for  the  election  of  the  trustee  to  redeem  the 
bank  at  the  valuation  of  its  security.  This  will  protect  the  bank, 
and  at  the  same  time  will  be  fair,  as  it  will  result  in  the  amount 
realised  by  the  trustee  in  excess  of  the  bank’s  valuation  going  to  him 
to  recoup  him  pro  tanto  for  his  expenses. 

I would  vary  the  order  of  the  learned  Judge  accordingly,  and 
give  costs  as  suggested  by  the  Chief  Justice. 

Latchford,  J. : — I agree. 
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Logie,  J.: — The  bank  was  a secured  creditor  within  the  mean-  App.  Giv. 
ing  of  para,  (gg)  of  sec.  2 of  the  Bankruptcy  Act. 

It  held  a lien  under  sec.  88  of  the  Bank  Act,  and  also  an  assign-  — — 

ment  of  the  book-debts,  and  no  objection  is  raised  as  to  the  validity  guaranteed 
of  either  of  these  securities.  ^mTED  S 

On  the  26th  October,  1921,  the  bank  valued  its  security  on  the  — - — 

assets  covered  by  its  lien  at  Rockwood,  near  Guelph,  at  $3,500.  It  Loglc’  J- 
did  value  a draft  by  the  debtors,  for  $8,450.25,  on  Vancouver  Tires 
Limited,  of  Vancouver,  B.C.,  but  not  the  goods  thereby  covered, 
upon  which  it  likewise  held  a lien.  In  the  events  which  happened, 
this  distinction  is  not  material. 


Then,  on  the  21st  November,  the  bank  gave  notice  under  sec.  46, 
subsec.  6,  requiring  the  trustee  to  exercise  his  power  of  redeeming. 

The  trustee  did  not  elect  in  writing,  as  required  by  this  sub- 
section, and  his  verbal  election  is  a nullity. 

It  is  all-important  to  preserve  evidence  of  the  demand  and  elec- 
tion or  non-election,  because  of  the  consequences  of  failure  to  elect, 
viz.,  the  vesting  in  the  creditor  of  the  equity  of  redemption,  which  is 
vested  otherwise  in  the  trustee. 

The  result  followed  that  the  equity  of  redemption  or  any  other 
interest  in  the  property  comprised  in  the  security  vested  in  the 
bank,  or  would  do  so  if  the  Court  did  not  allow  the  trustee  to  make 
his  election  now. 

Notwithstanding,  the  trustee  sold  the  goods  at  Rockwood, 
against  which  the  bank  held  a lien  for  $4,200 — $700  in  excess  of 
the  valuation — and  is  entitled,  unless  the  trustee  takes  advantage  of 
the  privilege,  which  I think  should  be  granted,  of  now  making  his 
election  in  writing  under  sec.  46,  subsec.  6,  to  be  repaid  this' sum 
by  the  trustee. 

The  trustee  also  sold  the  goods  consigned  to  Vancouver,  for 
$3,000,  part  cash,  part  security. 

'Martin,  the  manager  of  the  bank,  says  these  goods  were  so 
sold,  with  his  concurrence.  He  knew  what  the  trustee  was  doing 
in  Vancouver,  but  not  definitely.  He  knew  that  the  trustee  was 
having  negotiations  from  time  to  time  and  that  he  finally  sold  the 
goods  to  a , man  named  Berg  under  an  agreement,  part  cash  and 
part  time,  and  he  concurred  in  it;  and  the  bank  released  the 
goods  to  the  purchaser  on  his  recommendation. 

This  is  far  from  an  abandonment  of  these  goods  to  the  trustee 
for  the  benefit  of  creditors. 

Mr.  Dunbar  says  (p.  7,  line  20,  of  the  evidence)  : “ We  are 
not  disputing  your  claim.  All  I am  seeking  is  compensation  or 
expenses  for  the  trustee  out  of  the  only  funds  that  it  can  be  paid 
from — that  is  all  I am  asking.” 
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This  money  must  be  paid  by  the  trustee  to  the  bank,  without 
prejudice  to  any  action  the  trustee  may  take,  not  qua  trustee,  but 
as  an  agent  of  the  bank,  for  his  fair  remuneration  and  proper  dis- 


G'uaranteed  bursements  in  respects  of  this  sale. 


Batteries 

Limited. 

Logie,  J. 


It  follows  from  what  I have  said  that  the  trustee  is  not  entitled 
to  deduct  any  part  of  his  expenses  before  handing  these  sums  over 
to  the  bank. 

The  wages,  amounting  to  $1,401.06,  stand  on  a different  foot- 
ing. 

It  was  not  denied  that  when  a bank  takes  security  under  sec. 
88  of  the  Bank  Act,  and  the  company  becomes  insolvent  and  the 
trustee  does  not  propose  to  take  over  the  security,  the  bank  must 
treat  the  three  months’  wages  of  the  employees  as  a charge  on  the. 
proceeds  of  the  security. 

Quod  facit  'per  alium  facit  per  se. 

The  trustee  as  to  these  wages  may  be  treated  as  the  bank,  and 
may  retain  this  sum — subject  to  verification  as  to  proper  amounts 
and  proper  persons  to  be  paid — for  payment  of  wages. 

I may  add  that  I have  not  disregarded  the  claim  of  the  trustee 
for  payment  of  his  remuneration  on  the  ground  of  salvage. 

What  was  recovered  was  not  salvage,  and  on  this  ground  the 
trustee  has  no  claim:  Grange  v.  Barber  (1867),  2 Ch.  Chrs.  189. 

Costs  as  suggested  by  the  Chief  Justice. 

Judgment  beloiv  varied. 


1922. 
Oct.  18. 


[IN  CHAMBERS.] 

Smith  y.  Fox. 

Infant — Child  en  Ventre  sa  Mere — Action  Brought  on  Behalf  of — Dis- 
missal without  Prejudice  to  Action  after  Birth  of  Child. 

An  action  brought  on  behalf  of  an  unborn  infant  for  damages  for  negli- 
gence was  dismissed  without  prejudice  to  any  action  to  be  brought 
after  the  birth  of  the  child — no  right  to  recover  money  by  way  of 
damages  can  exist  unless  (1)  the  child  is  born  alive  and  (2)  there  is 
injury  capable  of  being  estimated  pecuniarily. 

Walker  v.  Great  Northern  Railway  Co.  of  Ireland  (1891),  28  L.R.Ir.  69, 
and  other  authorities,  considered. 

Motion  by  the  defendant  for  an  order  setting  aside  an  inter- 
locutory judgment  and  dismissing  the  action  in  so  far  as  the 
unborn  infant  plaintiff  was  concerned. 

October  17.  The  motion  was  heard  by  Riddell,  J.,  in  Cham- 
bers. 

H.  C.  Draper , for  the  defendant. 

B.  C.  O’Donoglnue,  for  the  plaintiffs. 
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October  18.  Riddell,  J. : — This  action  arises  out  of  a colli- 
sion of  antomobiles  in  Toronto,  in  one  of  which  was  the  defendant, 
in  the  other  were  Percy  J.  Smith  and  his  wife,  who,  as  the  statement 
of  claim  alleges,  was  enceinte.  The  action  is  brought  by  Percy  J. 
Smith,  Minnie  Smith,  his  wife,  and  Percy  J.  Smith  as  the  next 
friend  of  his  unborn  infant : it  is  alleged  that  “ the  extent  of  the 
injury  to  the  infant  plaintiff  is  as  yet  unknown/’  (No  doubt 
in  the  style  of  cause  it  was  intended  to  make  the  unborn  infant  a 
plaintiff  suing  by  his  next  friend  Percy  J.  (Smith.) 

The  defendant  moves  to  dismiss  the  action  so  far  as  the  unborn 
infant  is  concerned:  and  quotes  Clerk  & Lindsell  on  Torts,  7th 
ed.  (1921),  p.  45:  Walker  v.  Great  Northern  Railway  Go.  of  Ire- 
land (1891),  28  L.  R.  Ir.  69,  as  authority. 

The  statement  of  the  text-writers  is,  “An  action  for  personal 
injuries  will  not  lie  at  the  suit  of  an  infant  which  was  en  ventre 
sa  mere  at  the  time  of  the  accident;”  and  the  only  authority  cited 
is  the  Irish  case. 

As  I pointed  out  on  the  hearing,  the  Irish  case  does  not  go  so 
far.  There  the  action  arose  out  of  a railway  accident,  and  it  was 
laid  in  contract.  It  was  decided  that  the  action  would  not  lie  at 
the  suit  of  the  infant  en  ventre  sa  mere  — there  was  no  express 
contract  with  the  infant  and  none  could  be  implied,  as  the  railway 
company  did  not  know  of  the  existence  of  such  an  infant  — it 
would  be  startling  to  think  that  where  the  company  contracted  to 
carry  one  safely,  it  was  impliedly  contracting  to  carry  safely  “ two, 
or  even  three,  for  it  might  be  a case  of  twins  ” (p.  83). 

The  learned  Chief  Justice,  Sir  Peter  O’Brien,  expressly  refrains 
from  deciding  that  under  no  circumstances  will  an  action  lie  in  tort 
by  a child  en  ventre  sa  mere  (pp.  74,  75)  : he  further  says  (p.  77)  : 
“ If  the  crime  against  the  public  includes  a tort  to  the  individual, 
and  if  the  law,  notwithstanding  difficulties  of  proof,  as  was  decided 
in  Rex  v.  Senior  (1832),  1 Moody  0.  C.  346,  on  the  authority  of 
Lord  Coke — for  3 Inst.  p.  850  was  the  only  authority  referred  to — 
takes  notice  of  an  act  done  before  birth,  in  order  to  attach  criminal 
responsibility  for  a consequence  ensuing  after  birth,  why  should  it 
not  take  notice  of  an  act  before  birth,  such  as  an  assault,  as  was 
proved  in  Senior  s case,  to  attach  civil  responsibility  for  a conse- 
quence— say  the  state  of  being  crippled — ensuing  after  birth?” 
The  learned  Chief  Justice  adds  (pp.  77,  78)  : “In  discussing  the 
rule  that  a child  en  ventre  sa  mere  is  considered  as  born  when  it  is 
for  its  benefit  so  to  consider  it,  I would  certainly  bear  in  mind,  in 
considering  how  far  that  rule  was  to  be  applied,  the  language  of 
Sir  Robert  Phillimore  in  the  case  of  The  George  and  Richard 
(1871),  L.  R.  3 Ad.  & Ecc.  466,  480.  . . . He  determined 
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that  the  proctor  for  the  unborn  child  had  a right  to  claim  (under 
Lord  Campbell’s  Act)  . . . though  . . . until  the  child 
was  born  a reference  on  the  subject  could  not  be  made.”  And 
(p.  78)  : “ I decide  the  present  case  upon  a single  ground,  namely, 
that  there  are  no  facts  set  out  in  the  statement  of  claim  which  fix 
the  defendants  with  liability  for  breach  of  duty  as  carriers  of  pas- 
sengers. This  is  not  a case  of  trespass.”  Johnson,  J.,  does  (at 
p.  85)  seem  to  decide  that  the  action  would  not  lie  in  tort — but 
this  is  not  necessary  for  the  decision  and  is  merely  obiter. 

In  reference  to  the  Chief  Justice’s  statements  concerning  a 
crime  which  includes  a tort,  it  may  be  that  this  case  comes  under 
sec.  285  of  the  Criminal  Lode. 

There  are  American  authorities  on  the  point — -all,  I think,  going 
back  to  Dietrich  v.  Inhabitants  of  Northampton . (1884),  138  'Mass. 
14 — there  a pregnant  woman,  by  reason  of  a defect  in  the  highway, 
was  prematurely  delivered  of  a child,  who  survived  his  birth  only  a 
few  hours ; and  it  was  held  that  the  child  was  not  a “ person  ” 
within  the  meaning  of  a public  statute  corresponding  to  Lord  Camp- 
bell’s Act — Holmes,  J.,  delivering  the  judgment  of  the  Court,  says 
(p.  15)  : “ But  no  case,  so  far  as  we  know,  has  ever  decided  that, 
if  the  infant  survives,  it  could  maintain  an  action  for  injuries 
received  by  it  while  in  its  mother’s  womb.” 

In  Allaire  v.  St.  Luke’s  Hospital  (1898),  76  111.  App.  441,  it 
was  decided  by  a divided  court  that  an  infant  cannot  maintain  an 
action  for  damages  when  en  ventre  sa  mere , sustained  through  the 
mother’s  being  injured  (and  the  plaintiff  injured)  in  an  elevator 
of  the  defendant  hospital.  The  Irish  and  Massachusetts  cases  were 
referred  to  in  the  judgments,  and  the  conclusion  arrived  at  “ that 
the  doctrine  of  the  civil  law  and  the  ecclesiastical  and  admiralty 
courts  . . . that  an  unborn  child  may  be  regarded  as  in  esse 

for  some  purposes,  when  for  its  benefit,  is  a mere  legal  fiction,  which 
. . . has  not  been  indulged  in  by  the  Courts  of  Common  Law, 

to  the  extent  of  allowing  an  action  by  an  infant  for  injuries  occa- 
sioned before  its  birth.”  Mr.  Justice  Windes  dissented,  in  a vigor- 
ous and  able  judgment,  and  considered  (p.  454)  “ that  though  there 
is  no  precedent— no  decided  case  like  the  one  at  bar — there  is  no 
good  reason,  as  a matter  of  law,  why  the  action  will  not  lie.”  The 
case  went  in  appeal  to  the  Supreme  'Court,  where  the  decision  was 
affirmed  (1900)  184  111.  359,  Boggs,  J.,  dissenting:  nothing  is  added 
of  persuasive  force  by  the  judgments  in  the  Supreme  Court. 

Gorman  v.  Budlong  (1901),  23  R.  I.  169,  is  similar  to  Dietrich 
v.  Inhabitants  of  Northampton , 138  Mass.  14;  and  follows  it. 

I do  not  think  that  I am  called  upon  at  the  present  time  to 
decide  whether  an  action  will  lie  at  the  suit  of  an  infant  for  injur- 
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ies  received  when  en  ventre  sa  mere — I can  see  no  reason  in  reason 
or  in  law  why  it  should  not : but  it  is  not  necessary  to  decide  that 
question.  No  right  to  recover  money  by  way  of  damages  can  exist 
unless  (1)  the  child  is  born  alive  and  (2)  there  is  injury  capable 
of  being  estimated  pecuniarily.  Consequently,  there  can  be  no 
assessment  of  damages  unless  and  until  the  birth  and  separate  exist- 
ence of  the  child — that  is  still  hypothetical ; and  now,  as  at  the  teste 
of  the  writ,  there  is  no  certainty  that  there  will  be  any  such  entity. 
Except  for  the  purpose  of  declaratory  decrees  and  the  like,  there 
can  be  no  action  without  right  accrued  at  the  teste  of  the  writ.  This 
is  not  a case,  I thinks  in  which  the  Court  would  make  a declaratory 
decree : and  I think  the  action  premature. 

In  The  George  and  Richard , L.  E.  3 Ad.  & Ecc.  466,'  an  infant 
en  ventre  sa  mere  was  represented  by  a proctor:  and  the  decree 
allowed  a claim  to  be  put  in  in  case  the  child  should  be  born  alive — 
as  a fact  it  was  born  alive  and  a reference  had  (20  W.  E.  245)  — 
see  also  Nelson  v.  Galveston  Harrisburg  and  San  Antonio  Railway 
Co.  (1890),  78  Tex.  621. 

I think  the  proper  course  (if  the  interlocutory  judgment  is  got 
rid  of)  is  to  dismiss  the  action  quoad  the  child,  without  prejudice  to 
any  action  to  be  brought  after  the  birth  of  the  child,  but  without 
costs.  The  defendant  to  be  entitled  to  have  the  interlocutory  judg- 
ment set  aside  quoad  the  child,  on  paying  the  costs,  viz.,  one-third 
of  the  costs  of  the  interlocutory  judgment  and  one-half  of  the  costs 
of  this  motion. 


[RIDDELL,  J.] 

Ee  Bills  and  Sims. 

Vendor  and  Purchaser — Agreement  for  Sale  of  Land — Objections  to 
Title— Wife  Joining  to  Bar  Dower  in  Conveyance  of  Land  by  Hus- 
band — Effect  of,  as  to  Wife's  Claim  of  Ownership  in  Fee  — Shoi't 
Forms  of  Conveyances  Act,  R.S.O.  1914,  ch.  115,  sched.  B.,  para.  9 — 
Assignment  of  Sale-agreement — Registration — Registered  Certificate 
of  Discharge  of  Afortgage — Omission  of  Words  Found  in  Statutory 
Form  — Registry  Act,  R.S.O.  1914,  ch.  124,  secs.  62,  67,  Form  10  — 
Legal  Fee  Outstanding  in  Mortgagee. 

A bar  of  dower  by  a wife  in  a conveyance  by  her  husband  of  land  in 
which  she  claims  or  may  claim  the  fee  does  not  operate  by  way  of 
estoppel  or  otherwise  to  convey  her  fee,  if  she  has  any,  at  all  events 
where  her  presumptive  title  has  no  reference  to  her  husband — it  is 
merely  her  right  to  dower  which  she  grants  and  releases:  Short 

Forms  of  Conveyances  Act,  R.S.O.  1914,  ch.  115,  sched.  B.,  para  9. 

Upon  an  application  under  the  Vendors  and  Purchasers  Act,  an  objec- 
tion was  met  by  directing  registration  of  an  assignment  of  the  agree- 
ment to  purchase. 

In  a registered  certificate  of  discharge  of  a mortgage,  the  concluding 
words  in  Form  10,  Registry  Act,  R.S.O.  1914,  ch.  124,  prescribed  by 
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sec.  62,  and  made  effective  by  sec.  67,  viz.,  “ and  that  such  mortgage  is 
therefore  discharged,”  were  omitted: — 

Held,  that  the  omission  affected  the  substance;  and  the  registration  of 
the  certificate  did  not  operate  as  a reconveyance. 

Re  Wood  and  Rosenthal  (1922),  52  O.L.R.  502,  distinguished. 

Where  the  words  of  a registered  instrument  are  intended  to  have  an 
effect  beyond  their  ordinary  meaning,  that  must  be  effected  by  a 
statute,  and  the  statute  must  be  followed  strictly,  unless  the  defect 
can  be  cured  by  the  Interpretation  Act,  R.S.O.  1914,  ch.  1,  sec.  28(d). 
The  payment  of  the  mortgage-money  does  not  operate  as  a reconvey* 
ance. 

Review  of  the  authorities. 

An  application  by  a vendor  of  land,  under  the  Vendors  and  Pur- 
chasers Act,  for  an  order  declaring  the  purchaser’s  objections  to 
the  title  invalid. 

October  18.  The  application  was  heard  by  Riddell,  J.,  in  the 
Weekly  'Court,  Toronto. 

R.  M.  Willes  Chitty , for  the  vendor. 

E.  D.  Wilkinson , for  the  purchaser. 

i- 

October  19.  Riddell,  J. : — Of  the  several  points  raised,  I 
decided  that  a bar  of  dower  by  a wife  in  a conveyance  by  her  hus- 
band of  land  in  which  she  herself  claimed  or  might  claim  the  fee 
did  not  operate  by  way  of  estoppel  or  otherwise  to  convey  her  fee, 
if  she  has  any,  at  all  events  where  her  presumptive  title  has  no 
reference  to  her  husband.  The  meaning  of  such  a bar  in  a con- 
veyance under  the  Short  Forms  of  Conveyances  Act,  R,  S.  0.  1914, 
ch.  115,  is  made  clear  by  para.  9*  in  schedule  B. — it  is  merely  her 
right  to  dower  which  she  grants  and  releases : McLeery  v.  McLeery 
(1876),  65  Maine  172. 

An  assignment  of  the  agreement  to  purchase  was  directed  to  be 
registered. 

The  third  point  is  one  which  should  never  have  been  allowed 
to  arise — it  has  arisen  by  reason  of  a conveyancer  failing  to 
observe  the  warnings  given  more  than  once  by  the  Courts  of  the 
advisability — sometimes  the  necessity— of  following  statutory  forms 
strictly:  Emmett  v.  Quinn  (1882),  7 A.  R.  306 ; Barry  v.  Anderson 

* The  short  form  of  para.  9 is  : “ And  the  said  wife  of  the  said 
grantor  hereby  bars  her  dower  in  the  said  lands.”  The  long  form  is: 
“ And  the  said  wife  of  the  said  grantor  for  and  in  consideration  of  the 
sum  of  one  dollar  of  lawful  money  of  Canada,  to  her  in  hand  paid  by  the 
said  grantee  at  or  before  the  sealing  and  delivery  of  these  presents,  the 
receipt  whereof  is  hereby  acknowledged,  hath  granted  and  released,  and 
by  these  presents  doth  grant  and  release  unto  the  said  grantee,  his  heirs, 
executors,  administrators  and  assigns,  all  her  dower  and  right  and  title 
which,  in  the  event  of  her  surviving  her  said  husband,  she  might  or 
would  have  to  dower,  in,  to  or  out  of  the  lands  and  premises  hereby 
conveyed  or  intended  so  to  be. 
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(1891),  18  A.  R.  247,  at  p.  251;  Be  Gilchrist  and  Island  (1886), 
11  0.  R.  537;  Be  Bradshaw  and  Begistrar  of  Simcoe  (1867),  26 


U.C.R.  464. 

This  does  not  apply  to  surplusage  not  required  by  the  statute: 
Be  Clarice  and  Chamberlain  (1889),  18  O.R.  270;  but,  if  words  are 
to  have  any  force  in  a registered  instrument  beyond  their  ordinary 
meaning  in  any  instrument,  that  must  be  effected  by  a statute; 
and  in  such  a case  the  terminology  prescribed  by  the  statute  must 
be  followed  — and  followed  strictly  — unless  the  defect  can  be  cured 
by  the  Interpretation  Act,  R.'S.O.  1914,  ch.  1,  sec.  28(d). 

In  a registered  discharge  of  a mortgage, . the  concluding  words 
in  Form  10  appended  to  the  Registry  Act,  R.S.O.  1914,  ch.  124, 
and  prescribed  by  sec.  62  of  the  Act,  namely,  “ and  that  such  mort- 
gage is  therefore  discharged,”  are  omitted.  The  alleged  discharge 
is  on  its  face  a certificate  of  the  payment  of  the  mortgage-money. 
The  payment  of  the  mortgage-money  did.  not  operate  as  a recon- 
veyance— it  did  not  revest  the  property  in  the  mortgagor:  Gummer 
v.  Adams  (1843),  13  L.J.N.S.Ex.  40,  per  Parke,  B.,  at  p.  41. 
Even  the  cancellation  of  a mortgage  by  the  mortgagee  did  tf  ‘not 
convey  or  revest  the  estate  in  the  mortgagor,  for  that  must  be  done 
by  some  deed:”  Harrison  v.  Owen  (1738),  1 Atk.  520,  per  Lord 
Hardwicke,  L.C. 

I can  find  nothing  to  indicate  that  the  Legislature  intended  the 
payment  alone  to  have  any  effect  upon  the  legal  fee;  it  is  the 
registration  of  a discharge  “ if  in  conformity  with  this  Act,”  which 
is  “ as  valid  and  effective  in  law  . . . as  a conveyance  to  the 

mortgagor  . . . of  the  original  estate  of  the  mortgagor :”  Reg- 

istry Act,  sec.  67. 

The  discharge  is  “ in  conformity  with  this  Act  ” only  if  in  Form 
10:  sec.  62  of  the  Act — and  Form  10  contains  a certificate,  not 
only  of  the  payment  of  the  mortgage-money,  but  also  that  the  mort- 
gage is  discharged. 

I cannot,  therefore,  say  that  the  omission  does  not  affect  the 
substance. 

The  case  Be  Wood  and  Bosenthal  (1922),  52  O.L.R.  502,  is 
quite  different — what  were  omitted  there  were  assignment  and  re- 
assignment ; and  this  my  brother  Middleton  decided  as  u in  truth 
matter  of  form  only  ” — in  which  decision  I concur  without  hesita- 
tion. 

Carrick  v.  Smith  (1874),  34  U.C.R.  348,  does  not  carry  the  case 
any  further — the  legal  fee.  is  outstanding  in  the  mortgagee. 

The  case  being  enlarged  to  enable  the  parties  to  settle,  in  the 
absence  of  further  order  the  vendor  will  pay  half  the  costs. 


Riddell,  J. 
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Bankruptcy — Assignment  by  Insolvent  Debtor — Mortgage  Made  before 
Assignment  — Preference  — Bona  Fides  — Intention  to  Prefer — 
Absence  of  Knowledge  by  Mortgagee  of  Available  Act  of  Bank- 
ruptcy— Bankruptcy  Act,  secs.  31,  32,  Amending  Act,  10  & 11  Geo.  V. 
ch.  34,  sec.  8 — Validity  of  Mortgage  to  Extent  of  Amount  actually 
Advanced — Bonus. 

Where  there  is  no  evidence  of  an  intention  to  prefer  on  the  part  of  a 
debtor,  and  no  concurrent  intent  on  the  part  of  the  creditor,  the 
transaction  is  not  fraudulent  within  the  meaning  of  sec.  31  of  the 
Bankruptcy  Act. 

A debtor,  who  was  unable  to  pay  a certain  creditor  the  amount,  of  his 
indebtedness  to  her,  obtained  from  her  a further  loan  of  $1,200,  the 
repayment  of  which  was  secured  by  a mortgage  for  $1,500 — $300  being 
retained  as  a bonus.  Shortly  after  giving  this  mortgage,  the  debtor 
made  an  authorised  assignment,  and  the  trustee  applied  to  have  the 
mortgage  set  aside,  on  the  ground  that  it  gave  the  mortgagee  a pre- 
ference over  the  other  creditors.  The  original  debt  was  not  included 
in  the  mortgage,  and  at  the  time  the  mortgage  was  given  the  credi- 
tor was  not  aware  of  any  available  act  of  bankruptcy  on  the  part  of 
the  debtor: — 

Held,  that  there  was  no  intention  to  prefer:  the  creditor  might  reason- 
ably conclude  that  the  loan  would  enable  the  debtor  to  carry  on  his 
business;  and  the  mortgage  was  declared  valid. 

Bankruptcy  Act,  secs.  31,  32,  and  amending  Act  10  & n Geo.  V.  ch.  34, 
sec.  8,  and  Burns  v.  Royal  Bank  of  Canada  (1922),  51  O.L.R.  564, 
2 Can.  Bkcy.  R.  241,  Re  Webb  (1921),  51  O.L.R.  5,  2 Can.  Bkcy.  R.  16, 
and  other  cases,  referred  to. 

On  appeal,  the  judgment  of  the  Judge  in  Bankruptcy  was  varied  by 
disallowing  the  $300  retained  as  a bonus. 

Application  by  the  trustee  in  bankruptcy  of  the  estate  of  David 
Goldstein  to  set  aside  a mortgage  of  lands  made  by  the  debtor  to 
his  sister-in-law,  Annie  Needle. 

The  application  was  heard  by  George  <S.  Holmested,  K.C., 
Registrar  in  Bankruptcy. 

J.  A.  Soule , for  the  trustee. 

A.  M.  Lewis , K.C.,  for  Annie  Needle. 

September  29.  The  Registrar: — The  trustee  applies  to  set 
aside  a mortgage  of  lands  made  by  the  debtor  to  his  sister-in-law,. 
Annie  Needle,  in  the  following  circumstances. 

The  debtor  carried  on  business  in  Hamilton  from  the  year  1914. 
He  commenced  with  the  small  capital  of  about  $300,  and,  on 
the  strength  of  that,  he  managed  to  secure  considerable  credit — 
but  during  the  years  1920  and  1921  he  carried  on  his  business  at 
a loss.  During  the  course  of  that  business  he  contracted  a debt 
to  the  amount  of  $995.80  to  (Mrs.  Needle.  This  debt,  although  she 
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from  time  to  time  asked  for  payment,  he  did  not  pay,  and  told  her 
that  he  could  not  pay  it,  excusing  himself  on  the  ground  of  the  bad 
state  of  his  business.  About  the  1st  February,  1922,  Goldstein 
informed  her  that  the  bank  was  pressing  him  and  he  was  in  need 
of  money  and  asked  a further  loan  of  $1,200.  This  sum  she  agreed 
ttf  advance  him  on  the  security  of  a second  mortgage,  being  that 
now  in  question.  The  mortgage  is  made  to  secure  $1,500 — $1,200 
being  actually  advanced  and  $300  being  retained  by  the  mortgagee 
by  way  of  bonus.  Of  the  sum  actually  received  by  the  debtor, 
$1,000  was  p^id  to  the  Bank  of  Hamilton  and  $200  was  given  by 
the  debtor  to  his  wife  to  defray  medical  and  other  expenses  attend- 
ing her  confinement.  On  the  28th  February,  1922,  the  debtor 
made  an  authorised  assignment  under  the  Act. 

It  was  argued  on  behalf  of  the  mortgagee  that  this  was  not  a 
transaction  within  sec.  31  of  the  Bankruptcy  Act  as  enacted  by 
(1920)  10  & 11  Geo.  Y.  eh.  34,  see.  8;  and  I was  at  first  inclined 
to  adopt  that  view;  but,  on  further  consideration,  I am  of  the 
opinion  that  it  is  untenable.  It  was  argued  that  quoad  this  mort- 
gage it  was  not  taken  by  the  mortgagee  to  secure  any  pre-existing 
debt,  but  to  secure  a present  advance;  and,  therefore,  it  was  not 
made  to  her  as  a creditor  or  to  give  her  any  preference  as  a credi- 
tor. It  appears  to.  me  that  that  argument  is  fallacious,  as  by  the 
very  fact  of  making  the  loan  she  became  a creditor,  and  the  mort- 
gage was  in  substance  taken,  and  received  by  her,  to  secure  her 
for  that  debt,  and  in  respect  of  that  debt  she  now  in  fact  claims  to 
be  a secured  creditor  of  the  debtor.  I therefore  hold,  in  the  first 
place,  that  this  was  a transaction  in  favour  of  a creditor  within 
sec.  31 : that  it  did,  without  doubt,  give  her  a preference  over  other 
creditors,  and  is  prima  facie  null  and  void  under  see.  31(2)  as 
amended. 

The  question  remains,  has  it  been  validated  under  sec.  32? 
And  I am  of  opinion  that  it  has  not.  The  first  ingredient  neces- 
sary for  a valid  transaction  must  be  that  it  was  made  in  good 
faith — and  the  moment  it  is  established  that  the  mortgagee  knew 
or  had  reasonable  means  of  knowing  that  the  debtor  was  “ insol- 
vent/’ as  that  term  is  defined  by  the  Act,  see.  2 (t) , at  the  time 
the  transaction  took  place,  it  is  impossible  to  say  that  the  mortgage 
was  made  or  received  “ in  good  faith.”  The  consideration  may  be 
valuable  and  adequate  ; but,  if  the  element  of  good  faith  is  lacking, 
the  transaction  cannot  stand. 

Here,  beyond  question,  the  debtor  was  not  able  to  pay  the  debt 
he  already  owed  and  had  owed  her  for  some  time ; she  knew  also 
that  he  was  owing  the  bank  and  could  not  pay  it.  She  therefore, 
in  my  opinion,  knew  that  the  debtor  was  “ insolvent  ” within  the 
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meaning  of  the  Bankruptcy  Act.  That  Act  prohibits  insolvent 
debtors  giving  their  creditors  undue  preferences.  What  they  cannot 
do  directly  they  cannot  do  indirectly,  and  any  person  who  assists  an 
insolvent  debtor  to  realise  his  assets  to  enable  him  to  make  such 
payments  commits  a fraud  on  the  Act.  I therefore  hold  that  the 
mortgage  is  invalid,  and  I set  it  aside,  with  costs  to  be  paid  by 
Mrs.  Needle  to  the  trustee. 

I may  say  that  I have  referred  to  the  cases  cited  by  the  learned 
counsel  for  the  mortgagee,  and  am  unable  to  see  that  they  necessi- 
tate any  different  construction  of  the  Act  than  that  at  which  I have 
arrived,  namely,  that  knowledge  on  the  part  of  the  mortgagee  of 
the  insolvency  of  the  debtor  absolutely  precludes  her  from  main- 
taining that  her  mortgage  was  taken  “ in  good  faith.” 

Annie  Needle  appealed  from  the  Registrar’s  order. 

The  appeal  was  heard  by  Fisher,  J-,  in  Chambers. 

Lewis , K.C.,  for  the  appellant. 

Soule , for  the  trustee,  respondent. 

October  17.  Fisher,  J. : — The  mortgage  is  dated  the  1st  Febru- 
ary, 1922,  and  was  registered  on  the  4th  February,  1922,  and  is  a 
second  mortgage  against  the  lands  described  therein.  The  mort- 
gaged property  is  valued  at  about  $4,500.  There  is  due  on  the 
first  mortgage  registered  against  the  land  $3,000  for  principal. 

The  learned  Registrar  took  viva  voce  evidence,  and  it  appears 
from  that  evidence  and  material  filed  that  the  debtor  admitted  that 
he  had  been  in  insolvent  circumstances  for  many  years  prior  to  the 
date  of  the  giving  of  the  mortgage.  He  started  in  a boot  and  shoe 
business  in  Hamilton  about  8 years  ago,  having  a capital  of  about 
$300,  and  at  that  time  was  indebted  in  the  sum  of  $1,000  to  sev- 
eral creditors.  The  debts  were  incurred  in  a confectionery  business 
carried  on  by  him  for  some  years  prior  to  his  entering  into  the  boot 
and  shoe  business.  These  creditors  were  not  pressing  him;  and, 
obtaining  credit  in  his  boot  and  shoe  business,  he  was  enabled  to 
carry  on  until  he  made  an  authorised  assignment  on  the  28th  Feb- 
ruary, 1922,  to  F.  H.  Lamb,  an  authorised  trustee.  At  the  time  of 
the  authorised  assignment,  the  debtor  was  doing  his  banking  busi- 
ness with  the  Bank  of  Hamilton.  The  appellant  is  a sister-in-law 
of  the  debtor,  and  at  different  times,  since  1914,  he  had  borrowed 
sums  of  money  from  her,  amounting  in  all  at  the  date  of  the  mort- 
gage in  question  to  $995.85. 

The  debtor  had  been  asked  on  several  occasions  for  payment  of 
this  money  by  the  appellant;  she  was  put  off,  and  the  money  was 
not  paid.  She  thought  his  business  would  improve  and  some  time 
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she  would  get  her  money.  In  July,  1921,  the  debtor  became  ill  and 
had  to  go  to  Chicago  for  treatment.  He  had  an  equity  of  redemp- 
tion in  certain  other  lands  in  Hamilton,  which  he  sold  to  the  appel- 
lant for  $750.  This  money  was  used  to  defray  his  expenses  and  cost 
of  living  during  the  period  he  was  ill. 

In  the  latter  part  of  January,  1922,  he  again  requested  a 
further  loan  of  money  from  the  appellant,  and  she  refused, 
because  of  his  existing  indebtedness  to  her,  to  lend  him 
any  more  without  security,  and  it  was  arranged  that  if  he 
would  give  her  a second  mortgage  (the  one  attacked  in  this 
case)  for  $1,500  she  would  advance  him  $1,200,  and  this  was  done. 
The  $300  was  to  be  a bonus  for  making  the  loan.  She  thought  she 
was  entitled  to  this,  as  she  had  never  received  any  interest  on  the 
moneys  the  debtor  already  owed  to  her.  At  the  time  he  requested 
the  loan  of  $1,200,  he  informed  the  appellant  that  his  bank  was 
pressing  him  for  money,  and  he  must  have  $1,000  to  pay  to  the 
bank.  The  $200  he  wanted  to  defray  expenses  in  connection  with 
his  wife’s  confinement.  There  is  no  evidence  before  the  Court  that 
the  appellant,  at  the  time  this  mortgage  was  given,  knew  anything 
of  the  financial  condition  of  the  debtor  other  than  that  he  owed  her 
$995.85,  and  that  he  required  $1,000  to  pay  to  his  bankers.  She 
thought  he  was  in  a good  business  and  that  his  business  would 
“ pick  up.”  The  debtor  swore  that  he  did  not  tell  her  he  was  insol- 
vent when  he  applied  to  her  for  the  loan  of  $1,200,  and  that,  so  far 
as  he  knew,  she  had  no  knowledge  that  he  was  insolvent.  She 
knew,  however,  that  he  was  not  able  to  pay  her  the  $995.85.  He 
was  her  brother-in-law,  and  was  not  pressing  him  for  this.  Within 
a month — on  the  28th  February,  1922 — after  the  mortgage  in  ques- 
tion was  given,  the  debtor  assigned. 

The  question  for  determination  is  — was  this  mortgage  given 
“ with  a view  ” and  has  it  “the  effect”  of  giving  to  the  appellant 
a preference  over  the  other  creditors  of  the  debtor?  If  so,  it  is 
clearly  within  sec.  31  of  the  Bankruptcy  Act  and  void  as  against 
the  present  trustee,  unless  the  appellant  can  shew  that  the  mortgage 
was  made  in  good  faith  and  that  she  had  no  knowledge  of  any  act 
of  bankruptcy  committed  by  the  debtor  before  that  time.  It  is  not 
disputed  that  the  appellant  did  advance  the  $1,200  at  the  time  the 
mortgage  was  given,  and  that  the  debtor  immediately  paid  $1,000 
to  the  bank.  - There  was  in  this  transaction  an  adequate  valuable 
consideration  given  at  the  time  the  mortgage  was  taken,  and  the  real 
question  for  the  Court  to  decide  is  — did  the  mortgagee,  at  the 
time  she  took  the  mortgage  and  paid  over  the  $1,200,  have  notice 
of  any  act  of  bankruptcy  of  the  debtor  ? The  onus  is  on  the  appel- 
lant,  under  sec.  32(1)  (ii)  of  the  Act.  Has  she  satisfied  this  onus? 
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Fisher.  J.  If  she  has  not,  as  I have  stated,  this  transaction  comes  within  the 
2922  meaning  of  sec.  31  of  the  Act  and  is  invalid. 

There  is  no  question  that  the  debtor  was,  at  the  time  of  the 
Goldstein,  giving  of  the  mortgage,  an  insolvent  person  within  sec.  31.  The 
definition  of  those  words  is  found  in  para.  ( t ) of  sec.  2.  There 
is  no  question,  too,  that  he  had  been  unable  to  meet  his  obligations 
as  they  became  due,  but  I think  I am  right  in  concluding  that  the 
appellant  was  not  aware  of  any  available  act  of  bankruptcy  of  the 
debtor  at  the  time  she  took  the  mortgage.  There  is  no  evidence 
that  she  had  any  object  in  assisting  the  bank  in  obtaining  $1,000 
from  the  debtor.  It  was  no  advantage  to  her.  There  was  no 
attempt  on  her  part  to  include  in  the  mortgage  the  $995.85  he 
already  owed  her,  and  I can  find  no  element  of  bad  faith  on  the 
part  of  the  mortgagee  — she  gave  adequate  valuable  consideration. 
One  might  reasonably  conclude  that,  as  the  appellant  knew  that 
$1,000  wa£  to  be  paid  to  the  bank,  this  payment  would  enable  the 
’ debtor  to  continue  to  carry  on  his  business,  and  that  there  was  no 
intention  to  prefer.  (See  Burns  v.  Royal* Bank  of  Canada  (1922), 
51  O.L.R.  564,  2 Can.  Bkey.  R.  241. 

The  learned  Registrar  came  to  the  conclusion  that,  in  conse- 
quence of  the  debtor  not  being  able  to  pay  his  debts,  the  appellant 
must  be  taken  to  have  been  aware  of  his  insolvency,  and  that  the 
result  of  the  loan  by  the  appellant  to  the  debtor  was  to  make  her  a 
secured  creditor,  contrary  to  sec.  31  of  the  Act,  and  her  mortgage 
primd  facie  null  and  void  under  sec.  32,  as  she  knew  or  should 
have  known,  that  the  debtor  was  insolvent,  and  the  element  of 
good  faith  was  lacking.  If  that  were  so,  it  would  be  impossible 
for  any  one  finding  himself  in  need  of  ready  money  to  mortgage 
his  property  to  relieve  a pressing  claim.  I do  not  think  the  Act 
contemplated  that  construction.  The  mortgage  does  make  her  a 
secured  creditor,  but  the  cash  she  advanced  was  paid  to  the  bank, 
and  the  debtor’s  liabilities  were  reduced,  to  the  advantage  of  the 
creditors.  In  my  view  of  the  facts,  I am  of  opinion  that  the 
debtor’s  dominant  motive  in  securing  this  loan  and  giving  the 
mortgage  was  to  obtain  money  to  pay  the  bank,  and  thus  relieve 
the  pressure  from  that  source.  Section  31  of  the  Bankruptcy  Act 
prohibits  a fraudulent  preference,  but  when  there  is  no  evidence 
of  an  intention  to  prefer  on  the  part  of  the  debtor,  and  no  concur- 
rent intent  on  the  part  of  the  creditor,  the  transaction  is  not  fraud- 
ulent within  the  meaning  of  sec.  31.  This  was  held  by  Mr.  Jus- 
tice Orde  in  Re  Webb  (1921),  51  O.L.R.  5,  2 Can.  Bkcy.  R.  16, 
wherein  he  decided  that  there  must  be  a common  or  concurrent 
view  or  intent  on  the  part  of  a debtor  and  also  on  the  part  of  the 
creditor  to  create  a preference  before  sec.  31  of  the  Bankruptcy 
Act  applies,  following  Benallack  v.  Bank  of  British  North 
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America  (1905),  36  Can.  S.C.R,  120;  Molsons  Bank  y.  Halter 
(1890),  18  Can.  S.C.R.  88;  Gibbons  v.  McDonald  (1892),  20  Can. 
S.C.R.  587;  and  a long  line  of  cases  npon  the  Assignments  and 
Preferences  Act. 

I must  therefore  hold  that  the  security  attacked  in  this  case  is 
not  void. 

The  appeal  is  allowed  with  costs;  the  trustee  to  have  his  costs 
out  of  the  estate. 

The  trustee  appealed  from  the  order  of  Fisher,  J. 

January  11,  1923.  The  appeal  was  heard  by  Meredith,  C.J.O., 
Magee,  Hodgins,  and  Ferguson,  JJ.A. 

Soule , for  the  appellant. 

Lewis , K.C.,  for  the  respondent. 

At  the  close  of  the  argument  the  judgment  of  the  Court  was 
delivered  by  Meredith,  C.J.O. The  respondent  made  an  advance 
to  the  debtor  of  $1,200,  and  took  a mortgage  as  security.  It  is 
now  sought  to  have  the  mortgage  set  aside  as  being  void  against 
creditors.  The  transaction  cannot  be  said  to  be  a fraudulent  pre- 
ference within  the  meaning  of  sec.  31  of  the  Bankruptcy  Act. 
There  was  no  evidence  of  intent  to  prefer  on  the  part  of  the  debtor 
nor  of  concurrent  intent  on  the  part  of  the  creditor,  and  the  pre- 
sumption which  that  section  makes  is  rebutted.  The  security  was 
given  for  a present  loan,  and  not  for  an  existing  debt,  and  sec.  31 
has,  therefore,  no  application. 

This  does  not  apply  to  the  bonus  of  $300  which  the  debtor 
allowed  to  the  respondent,  and  to  that  extent  the  transaction  must 
he  set  aside;  but  in  other  respects  the  judgment  appealed  from 
should  he  affirmed,  with  costs  of  the  appeal  to  the  respondent,  to 
be  paid  out  of  the  estate. 

Judgment  below  varied. 


[MIDDLETON,  J.] 

Re  Howie. 

Land — Restrictive  Building  Covenant — Application  for  Removal  or  Re- 
lease of — Conveyancing  and  Laiv  of  Property  Act,  sec.  57  (12  cC*  15 
Geo.  V.  ch.  53,  sec.  2) — Scope  of — Expropriation — Compensation — 
Interference  with  Substantial  Rights  of  Interested  Persons. 

Where  a statute  confers  an  extraordinary  power  upon  the  Court,  that 
power  should  not  be  exercised  in  a case  where  the  exercise  of  it 


Fisher,  J. 
1922. 

Re 

Goldstein. 


1922. 
Oct.  31. 


5 — 53  o.l.r. 


66 

ONTARIO  LAW  REPORTS.  [yol. 

1922. 

would  cause  an  interference  with  substantial  rights  of  persons 
interested. 

Re 

Howie. 

An  application  under  sec.  57  of  the  Conveyancing  and  Law  of  Property 
Act  for  an  order  removing  a restrictive  building  covenant,  so  far  as 
certain  lands  were  concerned,  for  the  purpose  of  permitting  the  lands 
to  be  sold  for  other  uses,  was  dismissed. 

While  the  statute  conferred  extraordinary  powers  upon  the  Court,  it 
did  not  apply  to  the  present  case.  It  was  not  an  expropriation  statute, 
and  contained  no  provision  for  the  compensation  of  those  persons 
whose  rights  were  interfered  with. 

Application  by  Howie,  under  sec.  57*  of  the  Conveyancing  and 
Law  of  Property  Act,  R.S.O.  1914,  ch.  109,  being  a new  section 
added  by  the  amending  Act  of  1922,  12  & 13  Geo.  Y.  ch.  53,  sec.  2, 
for  an  order  removing  a restrictive  building  covenant. 

October  30.  The  application  was  heard  by  Middleton,  J.,  in 
the  Weekly  Court,  Toronto. 

Erichsen  Brown,  for  Howie. 

T.  N.  Phelan , K.C.,  for  Mara. 

Irving  S.  Fairly,  K.C.,  for  the  Toronto  Transportation  Commis- 
sion. 

R.  D . Hume,  for  John  Firstbrook. 

E.  B.  McKague , for  H.  G.  Jewett. 

H.  A.  Breuls,  for  M.  B.  Hewgell. 

October  31.  Middleton,  J. : — This  is  an  application,  by  the 
owner  of  a parcel  of  land,  on  registered  plan  No.  1488,  to  remove 
a restrictive  building  covenant,  so  far  as  the  lands  are  concerned, 
for  the  purpose  of  allowing  the  lands  to  be  sold  and  conveyed  to  the 
Toronto  Transportation  Commission  for  use  as  part  of  a loop  per- 
mitting the  .turning  of  cars  upon  Yonge  street,  where  the  system 
operated  by  the  Commission  terminates  and  the  system  operated 
by  the  Toronto  and  York  Radial  Railway  Company  is  expected 
hereafter  to  commence. 

On  the  7th  March,  1910,  Firstbrook,  who  apparently  owned  all 
the  land  covered  by  this  plan,  sold  13  lots  to  the  applicant  Howie. 
The  conveyance  contained  a covenant  that  no  building  should  be 
erected  upon  the  land  other  than  a detached  house  to  cost  not  less 
than  $4,000,  not  more  than  one  house  to  be  erected  upon  each  of 
certain  lots,  and  not  more  than  one  house  on  each  75  feet  of  the 

* 57. — (1)  Where  there  is  annexed  to  any  land  which  has  not  been 
registered  under  the  Land  Titles  Act  any  condition  or  covenant  that 
such  land  or  any  specified  portion  thereof  is  not  to  he  built  on  or  is  to 
be  or  not  to  be  used  in  a particular  manner,  or  any  condition  or  cove- 
nant running  with  or  capable  of  being  legally  annexed  to  land,  any  such 
condition  or  covenant  may  be  modified  or  discharged  by  order  of  a 
Judge  of  the  Supreme  Court  on  proof  to  his  satisfaction  that  the 
modification  will  be  beneficial  to  the  persons  principally  concerned. 
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remaining  lanjl.  The  covenant  contained  other  subsidiary  pro- 
visions not  now  material.  Upon  the  lands  fronting  on  Yonge 
street,  where  were  erected  two  substantial  dwellings  in  conformity 
with  the  requirements  of  the  plan  and  covenant,  and  upon  other 
portions  of  the  land,  particularly  that  owned  by  (FMara,  resi- 
dences have  also  been  erected.  The  scheme  proposed  by  the 
Toronto  Transportation  Commission  and  the  Hydro-Electric  Com- 
mission, which  contemplates  operating  the  Toronto  and  York 
Radial  Railway,  is  that  Doncliff  road,  which  runs  into  Yonge 
street,  shall  be  closed,  and  a new  street  shall  be  opened  in  lieu 
thereof,  running  southerly  from  Doncliff  road,  by  which  traffic 
would  be  diverted  a block  southland  reach  Yonge  street  by  Glen 
Echo  road.  To  the  west  of  this  proposed  new  street,  part  of  the 
land  is  to  be  laid  out  as  a track-yard,  where  there  may  be  an  inter- 
change of  passengers  between  the  two  systems  of  railway  meeting 
there.  This,  O’Mara  quite  naturally  thinks,  will  depreciate  his 
property,  and  he  most  strenuously  objects  to  anything  being  done 
which  would  in  any  way  interfere  with  his  rights.  He  alleges,  and 
for  all  I know  may  be  able  to  prove,  from  the  conveyances  executed 
upon  the  different  sales  of  lots  upon  this  plan  and  otherwise,  that 
there  was  a building  scheme,  and  he  intends  to  assert  his  rights  as 
against  Howie  and  those  claiming  title  under  him. 

The  statute  which  is  now  invoked  is  one  conferring  an  extra- 
ordinary power  upon  the  Court,  and  I am  satisfied  that  this  power 
ought  not  to  be  exercised  where  the  result  of  the  action  of  the  Court 
would  be  to  interfere  with  any  substantial  rights  of  those  inter- 
ested under  the  covenant  which  it  is  sought  to  release.  The  statute 
is  by  no  means  an  expropriation  statute,  and  it  has  no  provisions 
looking  to  the  compensation  of  those  whose  rights  are  interfered 
with.  I do  not  attempt  to  define  the  cases  under  which  this  statute 
may  properly  be  invoked,  but  I am  satisfied  that  this  is  very  clearly 
no  such  case. 

It  was  argued  by  Mr.  Brown  and  by  Mr.  Fairty,  the  latter  repre- 
senting the  Transportation  Commission,  that  those  opposed  to  this 
application  had  no  rights.  I do  not  think  that  I should  attempt 
to  adjudicate  upon  this  question.  If  those  opposed  have  no  case, 
and  the  only  right  under  the  covenant  is  vested  in  Firstbrook, 
Firstbrook  is  ready  to  execute  any  release.  It  is  not  for  me  to  say 
whether,  by  so  doing,  he  would  subject  himself  to  any  liability,  or 
whether  his  release  would  be  effectual.  It  largely  depends  upon 
the  existence  of  the  building  scheme  alleged.  If  (FMara  and  those 
joining  with  him  in  opposition  to  this  application  have  no  rights, 
then  this  order  is  not  needed.  If  they  have,  I should  not  interfere 
with  such  rights  as  they  may  possess. 
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The  application  will  be  dismissed,  and  the  applicant  must  pay 
the  costs. 

I was  pressed  to  give  a wide  effect  to  this  statute,  because,  look- 
ing at  the  situation  from  a broad  public  standpoint,  it  was  said 
that  the  undertakings  of  these  two  rapid  transit  commissions  are 
in  the  public  interests,  and  the  Court  ought  to  facilitate  rather 
than  obstruct.  In  one  sense  that  may  be  so;  but,  before  private 
property  can  be  taken  or  destroyed  by  any  public  enterprise,  there 
ought  to  be  some  statute  authorising  expropriation  and  compensa- 
tion. It  may  be  that  there  is  some  statute  that  will  enable  this 
public  work  to  be  carried  out  notwithstanding  the  opposition  of 
the  adjacent  landowners,  but  this  again  is  a question  which  does 
not  arise  upon  the  present  proceeding. 

Mr.  Fairty  was  anxious  that  the  order  upon  this  motion  should 
contain  a provision  that  this  would  not  prejudice  any  other  appli- 
cation or  proceeding  that  may  be  taken  either  by  the  landowners 
or  the  Toronto  Transportation  Commission.  I do  not  see  how  a 
refusal  of  this  application  could  have  any  such  effect,  but  there 
can  be  no  objection  to  having  this  stated  upon  the  face  of  the  order 
to  be  issued. 


[IN  CHAMBERS.] 

McAuley  y.  Mansfield. 

Mechanics'  Liens — Order  of  District  Court  Judge — Rule  499 — Appeal — 
Forum  — Judge  of  Supreme  Court  in  Chambers  — Mechanics  and 
Wage-Earners  Lien  Act,  R.S.O.  1914,  eh.  140,  secs.  31(1),  33,34,40 . 

The  Mechanics  and  Wage-Earners  Lien  Act  provides  for  certain  rights 
of  appeal  (sec.  40),  hut  there  is  no  right  of  appeal  to  a Judge  in 
Chambers  from  an  order  of  a District  Court  Judge,  under  Rule  499, 
setting  aside  a judgment  and  directing  a new  trial  of  a proceeding 
or  action  to  enforce  a mechanic’s  lien. 

An  appeal  by  the  assignee  of  the  plaintiff  from  an  order  made 
by  a District  Court  Judge  in  a proceeding  to  enforce  a mechanic’s 
lien. 

October  31.  The  appeal  came  on  for  hearing  before  Middleton, 
J.,  in  Chambers. 

A.  A.  Macdonald , for  the  assignee  of  the  plaintiff. 

Waldon  Lawr,  for  the  defendant,  objected  that  a Judge  in 
Chambers  had  no  jurisdiction  to  entertain  the  appeal. 

November  1,  Middleton,  J.: — Appeal  by  the  assignee  of  the 
plaintiff  from  an  order  made  by  the  District  Court  Judge  at  Fort 
Frances  setting  aside  a judgment  pronounced  in  the  absence  of  the 
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defendant.  The  order  is  made  under  the  authority  of  Rule  499, 
which  provides  that,  “ where  a party  does  not  appear  at  the  trial, 
the  judgment  may  be  set  aside  and  a new  trial  ordered  by  the 
Judge  presiding  at  the  sittings”  The  learned  local  Judge  held 
that  this  Rule  was  applicable  to  a mechanic’s  lien  proceeding,  and 
justified  the  reopening  of  the  action,  in  the  circumstances  disclosed. 

A preliminary  objection  is  taken  that  I have  no  jurisdiction  to 
entertain  this  appeal.  I think  the  objection  is  well-founded.  The 
Mechanics  and  Wage-Earners  Lien  Act,  R.S.O.  1914,  ch.  140,  sec. 
33,  gives  to  certain  named  officers  the  right  to  try  all  mechanic’s 
lien  proceedings,  and  upon  them  is  conferred  the  authority  of  the 
Supreme  Court  to  try  and  completely  dispose  of  the  action  and  the 
questions  arising  therein  (sec.  34). 

The  statute  provides  that  the  lien  may  be  realised  by  action  in 
the  Supreme  Court  according  to  the  ordinary  procedure  of  that 
Court,  “ excepting  where  the  same  is  varied  by  this  Act”  (sec. 
31(1)).  The  provision  (sec.  34)  conferring  upon  the  named 
officers  the  entire  authority  and  jurisdiction  of  the  Supreme  Court 
is  certainly  one  of  the  variations  from  the  ordinary  procedure  of 
the  Court  established  by  the  Act.  The  statute  provides  (sec.  40) 
for  certain  rights  of  appeal.  Where  the  amount  exceeds  $500,  as  it 
does  not  in  this  case,  the  appeal  is  in  like  manner  and  to  the  same 
extent  as  from  the  decision  of  a Judge  trying  an  action  in  the 
Supreme  Court  without  a jury — that  is,  to  a Divisional  Court. 

The  order  in  question  was  made  by  the  local  Judge  qua  trial 
Judge,  and  I can  find  nothing  in  the  Act  which  warrants  the  bring- 
ing of  an  appeal  from  his  decision  to  a Judge  of  the  High  Court 
Division  of  the  Supreme  Court  sitting  in  Chambers.  It  may  be  that 
there  is  no  right  of  appeal  from  the  decision.  This  question  it  is 
not  for  me  to  discuss.  It  also  may  be  that  there  is  no  provision 
for  an  appeal  from  an  interlocutory  order  made  by  a Local  Judge 
in  a mechanic’s  lien  action.  It  is  not  necessary  to  determine  this 
question,  and  I confine  my  decision  to  the  narrow  point  involved, 
namely,  that  there  is  no  right  of  appeal  to  the  Judge  in  Chambers 
from  this  order. 

There  will,  therefore,  be  no  order  save  that  the  appellant  pay  the 
costs  of  this  motion,  which  I fix  at  $25. 

[See  Pearcy  v.  Foster  (1921),  51  O.L.R.  354.] 
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[APPELLATE  DIVISION.] 

Nov.  1. 

Rex  v.  Page. 

1923. 

June  30. 

Criminal  Law — Keeping  Common  Betting  House — Summary  Trial  and 
Conviction  by  Police  Magistrate  under  i Criminal  Code , Part  XVI. — 
Imprisonment — Habeas  Corpus  and  Certiorari  in  Aid — Return  of 
Depositions  Taken  before  Magistrate — Right  of  Court  to  Consider 
Evidence  — Habeas  Corpus  Act , sec.  6 — Order  for  Confiscation  of 
Money  Found  in  House. 

The  defendant  was  convicted  under  sec.  228  of  the  Criminal  Code  of 
keeping  a common  betting  house  as  defined  by  sec.  227.  The  convic- 
tion was  by  a police  magistrate  upon  a summary  trial  under  Part 
XVI.  of  the  Code;  and  no  right  of  appeal  from  the  conviction  is 
given  by  the  Code.  The  defendant  was  sentenced  to  suffer  imprison- 
ment and  pay  a fine,  and  the  moneys  found  in  his  house  were  con- 
fiscated by  order  of  the  magistrate.  The  defendant  being  in  gaol, 
writs  of  habeas  corpus  and  certiorari  in  aid  were  issued  on  his  be- 
half, and  depositions  taken  before  the  magistrate  were  returned  with 
the  conviction  and  order  and  warrant  of  commitment: — 

Held , that  the  Court  could  and  should  view  and  consider  “ all  the 
evidence,  depositions,  conviction  and  all  proceedings  had  and  taken  " 
so  that  “ the  sufficiency  thereof  to  warrant  the  confinement  or  re- 
straint may  be  determined,”  as  provided  by  sec.  6 of  the  Ontario 
Habeas  Corpus  Act,  R.S.O.  1914,  ch.  84. 

The  Criminal  Code  does  not  interfere  with,  but  in  effect  recognises,  the 
constant  practice  and  right  of  the  Courts  in  this  Province  to  view 
and  consider  the  evidence  returned  upon  certiorari. 

Rex  v.  Nat  Bell  Liquors  Limited,  [1922]  2 A.C.  128,  distinguished. 

Upon  consideration  of  the  depositions,  the  Court,  affirming  the  decision 
of  Middleton,  J.,  in  Chambers,  held,  that  there  was  evidence  to  sup- 
port the  conviction,  but  none  to  support  the  order  for  confiscation; 
and  the  latter  was  quashed. 

Per  Logie*  J.,  agreeing  in  the  disposition  of  the  case,  but  not  in  the 
reasoning  of  the  majority  of  the  Court: — Any  supposed  right  of 
appeal  given  by  a provincial  statute,  whatever  its  origin,  in  a pro- 
ceeding under  the  Habeas  Corpus  Act  arising  out  of  a criminal 
charge,  has  been  repealed  by  implication  from  the  provisions  of  the 
Criminal  Code. 

Motion  by  Roy  Page,  upon  the  return  of  writs  of  habeas  corpus 
and  certiorari  in  aid,  for  the  discharge  of  the  applicant  from  cus- 
tody under  a warrant  of  commitment  issued  pursuant  to  a magis- 
trate’s conviction,  and  to  quash  the  conviction. 

October  21.  The  motion  was  heard  by  Middleton,  J.,  in 

Chambers. 

J.  L.  Counsell , K.C.,  for  the  applicant. 

F.  P.  Brennan , for  the  Crown. 

November  1.  Middleton,  J. : — The  Police  Magistrate  for  the 
City  of  Hamilton,  on  the  29th  July,  1922,  convicted  the  applicant 
for  that  he  did  on  the  28th  July,  1922,  at  Hamilton,  unlawfully 
keep  a disorderly  house,  to  wit,  a common  betting  house,  at  number 
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670  Barton  street  east,  in  the  said  city,  and  directed  him  for  his  Middleton, 
said  offence  to  be  imprisoned  in  the  common  gaol  for  two  months,  J* 
and  to  pay  a fine  of  $200,  or,  in  default  of  payment  thereof,  to  be  1922. 
imprisoned  for  an  additional  two  months,  and  further  ordered  that  rex 
the  moneys  seized  be  confiscated.  P^ge 

The  offence  of  which  the  accused  stands  convicted  is,  under 
sec.  228  of  the  Criminal  Code,  an  indictable  offence,  but  the  accused 
is  liable  to  be  tried  summarily  by  the  magistrate  for  this  offence 
without  any  right  of  election.  Counsel  for  the  accused  claims  the 
right  to  have  the  evidence  returned  examined  for  the  purpose  of 
ascertaining  if  there  was  sufficient  evidence  to  justify  a conviction. 

This  right  is  denied  by  counsel  for  the  Crown. 

The  contention  is  based  upon  the  provisions  of  the  Ontario 
Habeas  Corpus  Act,  R.S.O.  1914,  ch.  84,  and  upon  the  original  of 
that  enactment,  the  statute  of  the  Province  of  Canada  (1866),  29 
& 30  Viet.  ch.  45.  The  earlier  provisions  of  this  Act,  secs.  2 
et  seq authorise  the  issue  of  a writ  of  habeas  corpus  in  cases  other 
than  imprisonment  for  debt  or  under  conviction  or  order  of  a court 
having  criminal  jurisdiction,  and  admittedly  have  no  application  to 
the  case  of  a person  suffering  imprisonment  for  contravention  of 
the  provisions  of  the  Criminal  Code.  But  sec.  6 (as  it  now  stands) 
authorises  the  issue  of  a writ  of  certiorari  in  aid  to  bring  before  the 
Court  all  proceedings  touching  or  concerning  the  confinement  of 
the  applicant,  “ so  that  the  same  may  be  viewed  and  considered  by 
the  Court  or  Judge,  and  that  the  sufficiency  thereof  to  warrant  the 
confinement  or  restraint  may  be  determined/5  This  provision  ap- 
plies to  every  writ  of  habeas  corpus  “ issued  under  the  authority  of 
this  Act  or  otherwise/5  and  the  argument  is  that  this  statute  con- 
fers upon  the  Judge  the  right  and  imposes  the  duty  of  reviewing 
and  considering  the  proceedings  so  that  the  sufficiency  thereof  to 
warrant  the  imprisonment  may  be  determined. 

Reference  to  the  original  statute  throws  some  light  upon  its 
construction,  for  in  the  process  of  revision  some  changes  have  been 
made  which  rather  tend  to  obscure  its  meaning.  The  original  Act 
was  based,  in  part,  upon  an  Imperial  statute  56  Geo.  III.  ch.  100, 
and  recites  that  the  writ  of  habeas  corpus  had  been  found  by  ex- 
perience to  be  an  expeditious  and  effectual  method  of  restoring  any 
person  to  his  liberty  who  hath  been  unjustly  deprived  thereof/5  and 
that  the  statute  of  Charles  only  extended  to  cases  of  commitment  or 
detainer  for  criminal  or  supposed  criminal  matter,  and  it  would  be 
advantageous  to  the  public  to  extend  the  operation  of  the  writ.  The 
Act  then  contains  provisions  similar  to  those  now  found  in  the  Act, 
providing  for  the  issue  of  a writ  in  non-criminal  cases  and  permit- 
ting the  Judge  before  whom  the  writ  is  returnable  to  examine  into 
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the  truth  of  the  facts  set  forth  in  the  return  to  the  writ.  These 
provisions  are  followed  by  provisions,  which  are  not  based  upon 
anything  in  the  English  Act,  for  the  issue  of  certiorari  in  aid, 
which  is  authorised  not  only  where  the  writ  is  issued  under  this 
Act,  but  also  where  the  writ  is  issued  under  the  statute  of  Charles 
“ or  otherwise,”  thus  making  it  plain  that  the  words  “ or  otherwise,” 
as  found  in  sec.  6 of  the  present  Act,  are  intended  to  include  writs 
of  habeas  corpus  in  criminal  cases  issued  under  the  statute  of 
Charles. 

It  has  always  been  regarded  as  settled  law  that  upon  a writ  of 
habeas  corpus  it  is  not  competent  for  the  Court  to  go  into  matters 
prior  to  the  conviction,  and  that  a conviction  valid  upon  its  face  is 
incontrovertible  and  demands  a remand  of  the  accused  to  custody. 
If  authority  is  needed  for  this,  all  the  cases  are  collected  in  In  re 
Trepanier  (1885),  12  Can.  S.C.R,  111.  The  provision  in  the 
statute  authorising  the  Judge  before  whom  the  writ  is  returnable 
to  inquire  into  the  truth  of  the  return  only  justifies  an  inquiry 
into  the  existence  of  a conviction,  and  not  into  its  propriety  or 
regularity,  if  valid  upon  its  face. 

It  had  until  recently  been  assumed  in  the  Courts  of  this  Pro- 
vince that,  upon  the  issue  of  a writ  of  certiorari,  the  Court  had 
jurisdiction  to  look  at  the  evidence  returned  for  the  purpose  of 
seeing  whether  there  was  any  evidence  upon  which  the  magistrate 
could  convict,  and  if  there  was  not  there  was  a right  to  quash  the 
conviction,  but  it  is  now  clear  that  this  opinion  was  erroneous,  the 
Privy  Council  having,  in  the  case  of  Bex  y.  Nat  Bell  Liquors 
Limited,  [1922]  2 A.C.  128,  determined  that  when  once  a magis- 
trate has  jurisdiction  to  entertain  the  charge  and  enters  upon  the 
inquiry  his  decision  cannot  be  reviewed  by  the  Supreme  Court 
unless  there  is  some  statutory  provision  justifying  inquiry  by  that 
Court. 

This  is  admitted  by  Mr.  Counsell  to  be  the  law,  but  he  contends 
that  the  provisions  in  the  Habeas  Corpus  Act  which  I have  quoted 
constitute  a statutory  warrant  for  the  review  of  the  evidence  which 
he  now  seeks.  In  my  view,  his  contention  is  not  well-founded,  for 
the  provisions  of  the  Criminal  Code  relating  to  indictable  offences 
summarily  triable  have  in  effect  taken  away  the  right  of  certiorari. 
This  was,  in  effect,  determined  by  the  Appellate  Division  in  Bex  y. 
Sinclair  (1916),  38  O.L.R.  149.  The  Code  enacted  by  the  Domin- 
ion, which  has  exclusive  legislative  jurisdiction,  provides  for  the 
method,  and  the  only  method,  in  which  the  findings  of  the  magis- 
trate, either  in  fact  or  in  law,  may  be  reviewed.  It  may  well  be 
that  this  places  very  great  power  in  the  hands  of  the  magistrate, 
and  affords  very  little  redress  if  he  errs;  but  this  is  a question  for 
the  Legislature  and  not  for  the  Courts. 
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I think  the  effect  of  the  provisions  of  the  Criminal  Code  is  to 
override  all  provisions  of  pre-existing  law  in  any  way  inconsistent 
with  its  provisions,  and  that  the  provisions  of  the  Habeas  Corpus 
Act,  as  now  found  in  the  Revised  Statutes  (or  as  found  in  the 
original  statute  of  Canada,  if  Ontario  had  no  authority  to  inter- 
fere with  it),  are  no  longer  applicable  to  cases  falling  under  the 
provisions  of  the  Code.  As  I entertain  this  view,  no  good  purpose 
would  be  served  by  collating  cases  in  which  the  effect  of  the  Ontario 
statute  has  been  discussed.  The  question  that  I have  to  determine 
does  not  appear  to  have  been  presented  in  any  reported  decision. 

I may  say  that  I have  perused  the  evidence  in  this  case,  and  I 
should  not,  as  at  present  advised,  be  inclined  to  interfere  with  the 
decision  of  the  magistrate,  even  if  I had  the  power,  save  that  I 
think  he  has  improperly  directed  the  expropriation  of  all  the  money 
found  in  the  house.  Part  of  this  money  appears  to  have  been 
money  in  a trunk  upstairs,  and  there  was  no  evidence  indicating 
that  it  was  in  any  way  used  in  connection  with  the  gambling 
operations  carried  on  in  the  barber’s  shop.  On  the  attention  of  the 
Attorney-General  being  drawn  to  this  fact,  I am  satisfied  that  he 
will  see  that  no  injustice  is  done,  and  that  any  money  improperly 
taken  is  restored  to  its  owner. 

The  motion  should  be  dismissed  and  the  defendant  remanded 
to  custody;  no  order  as  to  costs. 


Roy  Page  appealed  from  the  order  of  Middleton,  J. 

May  22,  1923.  The  appeal  was  heard  by  Meredith,  C.J.C.P., 
Riddell,  Latcilfoed,  Logie,  and  Fisher,  JJ. 

Christopher  C.  Robinson , K.C.,  for  the  appellant. 

F.  P.  Brennan , for  the  Crown. 

June  30.  Meredith,  C.J.C.P. : — The  proceedings  in  this 
criminal  case  having  been  brought  into  this  Court  in  the  manner 
substituted  for  certiorari  by  a Rule  of  Court,  and  the  prisoner 
having  been  brought  up  also,  under  a writ  of  habeas  corpus , a 
motion  was  made  to  quash  the  conviction  under  which  he  was  im- 
prisoned and  the  order  under  which  a considerable  sum  of  money, 
which  was  in  his  possession,  was  forfeited  to  the  Crown,  under  sec. 
646  of  the  Criminal  Code,  and  to  discharge  the  prisoner,  and  for  a 
return  of  the  money;  but  the  motion  was  dismissed,  on  the  ground 
that  the  Court  has  no  power  to  interfere  in  any  matter  in  which 
the  convicting  magistrate  has  jurisdiction,  as  he  admittedly  had, 
to  imprison  and  to  order  a forfeiture  as,  in  both  respects,  provided 
for  in  the  conviction. 
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It  was  said  by  the  Judge  who  so  ruled  that  that  ruling  was  con- 
trary to  the  practice  of  the  Courts  in  this  Province,  but  that  it 
was  a practice  which  a recent  decision  of  the  Judicial  Committee  of 
the  Privy  Council,  in  the  case  of  Rex  v.  Nat  Bell  Liquors  Limited, 
[1922]  2 A.C.  128,  had  held  to  be  erroneous. 

This  appeal  is  from  that  ruling. 

If  it  were  right,  that  is  an  end  to  the  appeal ; if  it  were  wrong, 
then,  in  accordance  with  the  invariable  practice  which  has  always 
been  followed  in  the  Courts  of  this  Province,  we  must  look  at  the 
proceedings,  which  are  now  in  this  Court,  and  consider  the  ques- 
tion which  the  appellant  asks  us  to  determine:  whether  there  was 
any  evidence  adduced  against  him  upon  which  a conviction,  or  a 
forfeiture,  could  be  based. 

I cannot  take  the  very  easy  course  of  assuming  power  to  con- 
sider the  question  and  of  saying  that  there  was  such  evidence, 
because  we  have  no  right  to  act  upon,  or  assume,  a power  we  have 
not;  and  because  there  is  no  evidence  upon  which  the  forfeiture 
could  be  based — that  is,  I think,  admitted — 'and  the  order  of  for- 
feiture is  embodied  in  the  conviction,  and  must  be  got  rid  of,  if 
we  have  any  jurisdiction  in  regard  to  it. 

Dealing  then  with  the  question  of  'jurisdiction:  I am  quite 
unable  to  perceive  why  the  practice  here  should  be  deemed  errone- 
ous; on  the  contrary  it  seems  to  me  to  be  plainly  right;  and  I 
must  add  that  it  should  be  an  extraordinary  thing  if  the  Courts  had 
all  these  years  been  doing  wrong,  and  were  to  be  convicted  of  it 
on  a judgment  of  the  Judicial  Committee  of  the  Privy  Council  in 
a case  not  under  the  laws  of  this  Province,  but  of  another  Province, 
and  in  a case  in  which  the  laws  of  this  Province  do  not  seem  to 
have  been  even  mentioned. 

We  are  bound  by  the  laws  of  this  Province;  and  under  its 
written  laws  we  are  bound : to  view  and  consider  “ all  the  evidence, 
depositions,  conviction  and  all  proceedings  had  and  taken  99  so  that 
“the  sufficiency  thereof  to  warrant  the  confinement  or  restraint 
may  be  determined The  Ontario  Habeas  Corpus  Act,  sec.  6 : in 
such  a case  as  this,  of  habeas  corpus  and  certiorari. 

And  that  is  quite  in  accord  with  the  trend  of  the  law  generally 
in  this  country.  Even  under  that  very  stringent  legislation,  the 
Ontario  Temperance  Act,  a conviction,  or  an  order,  may  be  quashed, 
or  set  aside,  if  there  is  not  evidence  to  support  it : sec.  102. 

'So,  too,  the  Criminal  Code,  instead  of  annulling  the  provision 
of  the  habeas  corpus  legislation,  supports  it. 

The  right  to  habeas  corpus  and  certiorari  is  recognised  in  a 
number  of  its  provisions. 

Section  576  confers  power  on  every  superior  court  of  criminal 
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jurisdiction  to  make  rules  of  Court,  not  inconsistent  with  any 
statute  of  Canada,  regulating  pleadings,  practice  and  procedure  in 
the  Court  in  regard  to  certiorari  and  habeas  corpus , among  other 
matters;  and  this  Court  has  made  rules  which  have  abolished  the 
writ  of  certiorari,  and  have  provided  for  the  bringing  up  of  “ the 
conviction,  warrant  or  inquisition  together  with  the  information 
and  evidence,  if  any,  and  all  things  touching  the  matter,”  on  a 
mere  notice  of  motion. 

Section  1123  provides  that  no  conviction  under  Part  xvii. — 
respecting  juvenile  offenders — shall  be  removed  by  certiorari  or 
otherwise  into  any  court  of  record. 

Section  1124  makes  provision  against  holding  any  conviction, 
or  order  or  warrant  for  enforcing  the  same,  invalid,  on  being 
removed  by  certiorari , for  any  irregularity,  informality,  or  insuffi- 
ciency therein,  in  certain  events. 

Sections  1121  and  1122  take  away  the  right  to  certiorari  in 
cases  of  summary  convictions  affirmed  on  appeal. 

There  was  no  appeal,  nor  any  right  to  appeal,  in  this  case : see 
Regina  v.  St.  Clair  (1900),  27  A.  R.  308;  and,  if  there  had  been,  it 
should  not  have  rendered  impotent  those  great  protectors  of  free- 
dom, and  aids  of  justice,  the  writs  of  habeas  corpus  and  certiorari. 
Certiorari  can  be  taken  away  only  by  express  words,  an  instance 
of  which  is  afforded  in  the  Criminal  Code  i*n  respect  of  summary 
convictions,  in  which  a right  of  appeal,  in  the  nature  of  a new  trial, 
is  given,  and  certiorari  is  expressly  taken  away  when  the  conviction 
has  been  affirmed  on  appeal.  The  exercise  of  superintending  auth- 
ority over  inferior  courts  is  not,  nor  is  it  like,  an  appeal.  A right 
of  appeal  does  not  alone  prevent  the  exercise  of  such  authority. 
But  of  course  certiorari  may  be  refused  in  the  discretion  of  the 
Court,  and  usually  is  when  there  is  a sufficient  right  of  appeal. 

Then,  proceeding  in  accordance  with  the  long-settled  practice 
of  the  Superior  Courts  of  this  Province,  based  upon  statutory  pro- 
visions such  as  those  to  which  I have  referred,  I find  that  there  was 
evidence  upon  which  the  prisoner  could  have  been  convicted,  as 
he  was,  but  none  upon  which  the  order  of  forfeiture  of  his  money 
could  be  made. 

The  effect  of  that  is  that  the  order  of  forfeiture  should  be 
quashed  and  the  conviction  affirmed. 

Mr.  Robinson’s  contention  that,  under  sec.  1124  of  the  Criminal 
Code,  if  anything  contained  in  the  conviction  were  invalid,  no 
part  of  it  could  be  affirmed,  except  as  provided  for  in  that  section, 
has  no  weight.  The  section  deals  with  a conviction  or  order  held 
invalid  for  an  irregularity,  informality,  or  insufficiency  therein ; 
not  with  a case  such  as  this  in  which  it  is  affirmed,  and  the  order 
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of  forfeiture  only  is  invalid.  It  provides  against  the  escape  of  a 
guilty  person  on  a technicality. 

The  appeal  should,  in  my  opinion,  be  allowed;  the  order  of 
forfeiture  quashed;  and  the  conviction  affirmed. 

Riddell,  J. : — 'Roy  Page  was  charged  before  Mr.  Jelfs,  Police 
Magistrate  at  Hamilton,  with  “ keeping  a disorderly  house,  to  wit, 
a common  betting  house.”  After  evidence  taken,  he  was  convicted 
and  sentenced  to  two  months’  imprisonment  and  a fine  of  $200. 

It  is  said  that  an  order  was  made  for  the  confiscation  to  the 
Crown  under  the  Code,  sec.  646,  of  a sum  of  money  found  on  his 
premises.  Apparently  there  was  such  an  order,  but  it  forms  no 
part  of  the  conviction  complained  of,  and  the  Crown  abandoned  it 
in  any  event. 

Habeas  corpus  and  certiorari  in  aid  issued  on  the  15th  August, 
1922;  and,  on  the  return,  my  brother  Middleton  dismissed  Page’s 
motion  for  discharge  from  custody  and  to  quash  the  conviction. 
That  learned  Judge  thought  that  he  had  not  the  power  to  interfere, 
but  was  inclined  to  the  opinion  that  he  should  not  interfere  even 
if  he  had  the  power.  He  expressed  the  view  that  the  magistrate 
had  “ improperly  directed  the  expropriation  of  all  the  money 
found  in  the  house  ” — as  has  been  already  said,  that  direction  forms 
no  part  of  the  conviction  upon  which  habeas  corpus  was  awarded ; 
and  I do  not  propose  to  deal  with  it  at  all. 

The  first  point  to  be  determined  is,  whether  we  have  the  power 
to  look  at  the  evidence  or  whether  we  can  consider  only  whether  the 
Police  Magistrate  had  jurisdiction  over  the  offence  charged — if  the 
]atter  be  the  correct  view,  the  appeal  must  be  dismissed. 

The  Code,  sec.  10,  provides  that  the  criminal  law  of  England  as 
on  the  17th  September,  1792,  as  altered  or  amended  by  legislation 
of  the  Imperial  Parliament,  the  Parliament  of  Upper  Canada,  and 
Canada  (Province  or  Dominion),  “ shall  be  the  criminal  law  of 
Ontario.  (The  date,  the  17th  September,  1792,  is  that  of  the  first 
day  of  the  first  session  of  the  first  Parliament  of  Upper  Canada, 
which,  by  its  first  Act  (1792),  32  Geo.  III.  ch.  1 (U.C.),  intro- 
ducing the  English  law  in  matters  of  property  and  civil  rights,  left 
untouched  the  existing  English  criminal  law). 

Even  if  we  should  hold  that  practice  in  habeas  corpus  is  a 
matter  for  the  Dominion  under  sec.  91  (27)  of  the  British  North 
America  Act,  and  not  for  the  Province  under  sec.  92  (13),  we  have 
here  an  express  provision  sending  us  to  the  law  laid  down  by  the 
Parliament  of  the  Province  of  Canada.  In  1866,  by  tSe  Act  29 
& 30  Viet.  ch.  45,  sec.  5 (Can.),  the  Parliament  of  the  Province  of 
Canada,  varying  the  law  of  England  as  it  was  in  1792,  enacted 
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that  in  Upper  Canada,  a writ  of  habeas  corpus  being  issued,  a writ 
of  certiorari  might  issue  in  aid  to  bring  up  “ all  and  singular  the 
evidence,  depositions,  convictions  and  all  proceedings  had  or  taken 
. . . to  the  end  that  the  same  may  be  viewed  and  considered  by 

such  Judge  or  Court  and  to  the  end  that  the  sufficiency  thereof  to 
warrant  such  confinement  or  restraint  may  be  determined  by  such 
Judge  or  Court."  The  Legislature  of  the  Province  of  Ontario 
seems  to  have  considered  this  as  a matter  of  civil  rights — correctly 
so,  I think — and  the  same  provision  runs  all  through  the  Revised 
Statutes  (R.S.O.  1877,  ch.  70,  sec.  8;  R.S.O.  1887,  ch.  70,  sec.  6; 
R.S.O.  1897,  ch.  83,  sec.  5 ; R.S.O.  1914,  ch.  84,  sec.  6).  There  is  no 
interference  with  the  practice  by  any  Act  of  the  Dominion  (even 
were  such  interference  intra  vires  of  the  Dominion).  Oertiora/ri 
is  plainly  contemplated  by  the  Code;  power  is  given  the  Court  to 
regulate  “ the  pleading,  practice,  and  procedure  ....  the  sub- 
jects of  . . . certiorari,  habeas  corpus,”  etc.:  secs.  1120,  1121, 

1122,  1123,  1124,  1126  mention  it. 

It  has  been  the  constant  practice  in  this  Province  since  1866  for 
the  Courts  to  do  what  the  statute  directs  them  to  do,  and  by  viewing 
and  considering  the  evidence  determine  whether  it  is  sufficient  to 
warrant  the  restraint  of  the  prisoner — of  course  this  is  in  no  way 
asserting  the  right  to  hear  an  appeal,  which  is  quite  a different 
matter. 

It  is  said,  however,  that  the  decision  of  the  Judicial  Committee 
in  Rex  v.  Nat  Bell  Liquors  Limited,  [1922]  2 A.C.  128,  shews 
that  the  practice  is  wrong. 

I am  unable  to  agree  in  that  view — the  case  in  the  Judicial 
Committee  was  from  Alberta,  which  has  no  legislation  such  as  ours 
in  Upper  Canada,  and,  naturally,  our  Act  was  not  quoted  or  con- 
sidered by  their  Lordships.  There  is  no  reason,  in  my  view,  why 
we  should  flout  the  statute;  and  I,  therefore,  look  at  the  evidence 
and  “ consider  the  sufficiency  thereof  ??  to  warrant  the  restraint  of 
this  prisoner. 

I am  of  opinion  that  the  evidence  does  warrant  the  conviction — 
and  would  dismiss  the  appeal. 

Note:  In  the  above  I have  proceeded  on  the  copy  of  the  con- 
viction which  was  supplied  to  us  as  part  of  the  material  upon  the 
appeal.  It  now  appears,  however,  that  in  the  original  conviction 
there  was  an  order  of  forfeiture  of  certain  moneys.  This  order 
was  wholly  without  justification.  I therefore  agree  that  the  order 
for  forfeiture  should  be  reversed. 
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Latchford  and  Fisher,  JJ.,  agreed  with  Riddell,  J. 
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Logie,  J. : — This  appeal,  unimportant  in  itself  because  the 
evidence  amply  warrants  the  conviction,  yet  raises  a substantial 
question  of  law. 

The  question  is,  whether  an  Ontario  statute,  R.S.O.  1914,  ch. 
84,  sec.  6 (the  Ontario  Habeas  Corpus  Act),  in  effect  gives  a right 
of  appeal,  upon  certiorari,  in  a matter  arising  out  of  a criminal 
charge,  which  is  not  given  by  the  Criminal  Code. 

The  Ontario  Act  is  derived  from  (1866)  .29  & 30  Yict.  ch.  45, 
an  Act  of  the  Province  of  Canada,  its  prototype  being,  of  course, 
the  Statute  of  Charles  (31  Car.  II.  ch.  2)  of  1679.  The  Act  of 
1866  has  not  been  expressly  included  in  or  repealed  by  any  of  the 
statutes  of  Canada,  and,  having  been  passed  before  Confederation, 
would  remain  in  force  with  reference  to  matters  of  criminal  law, 
over  which  the  Parliament  of  the  Dominion  of  Canada  has  now 
exclusive  jurisdiction,  regardless  of  its  inclusion  in  subsequent 
revisions  of  the  statutes  of  Ontario,  unless  its  provisions  in  this 
regard  have  been  repealed  by  implication  by  the  Criminal  Code. 
It  has  been  held  in  Ontario  that  the  very  language  of  sec.  6 would 
seem  to  require,  when  papers  have  been  returned  pursuant  to 
certiorari,  that  the  Court  should  look  into  them,  and  if  it  finds  the 
evidence  and  depositions  inadequate  to  sustain  the  conviction  order 
the  discharge  of  the  prisoner:  Rex  v.  Farrell  (1907),  15  O.L.R. 
100,  at  p.  104;  Regina  v.  St.  Clair,  27  A.R.  308. 

Nor  does  the  recent  decision  of  the  Privy  Council  in  Rex  v. 
Nat  Bell  Liquors  Limited,  [1922]  2 A.C.  128,  in  my  opinion  affect 
the  practice  heretofore  followed  in  Ontario  in  this  regard.  In  that 
case  it  was  held  that,  when  a magistrate  has  jurisdiction  to  enter- 
tain the  charge  and  enters  upon  the  inquiry,  his  decision  cannot  be 
reviewed  by  the  Supreme  Court  upon  the  evidence  taken  in  the 
Court  below,  unless  there  is  some  statutory  provision  justifying 
this  course. 

Speaking  for  myself,  I think  that  sec.  6,  which  directs  the 
return  “of  all  the  evidence,  depositions  . . . and  all  proceed- 

ings had  or  taken  ...  so  that  the  same  may  be  viewed  and 
considered  ...  so  that  the  sufficiency  thereof  to  warrant  the 
confinement  or  restraint  may  be  determined”  is  such  statutory 
authority. 

Granting  then  that  the  Ontario  Habeas  Corpus  Act  permits 
and  even  requires  the  Court  to  look  at  the  evidence  returned  upon 
certiorari  in  aid,  and  that  this  practice  would  give  in  effect  a right 
of  appeal  in  a matter  brought  before  it  arising  out  of  a criminal 
charge,  have  the  provisions  of  sec.  6,  giving  this  right,  been  re- 
pealed by  implication  by  the  Criminal  Code  ? 
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Page  was  convicted  under  sec.  228  of  the  Criminal  Code  of 
keeping  a common  betting  honse  as  defined  by  sec.  227,  as  amended 
by  12  & 13  Geo.  V.  ch.  16,  see.  8. 

The  conviction  was  by  a magistrate  on  a summary  trial  under 
Part  xvi.  of  the  Criminal  Code,  from  which  there  is  no  right  of 
appeal  given  by  the  Code. 

The  omission  from  the  Criminal  Code  of  any  right  of  appeal 
in  a case  such  as  this,  on  the  ground  that  the  evidence  is  insuffi- 
cient to  warrant  a conviction,  is  most  significant  and  was  surely  of 
set  purpose,  following  a well  considered  policy. 

The  wide  right  of  appeal  given  now  by  the  “ Act  to  amend  the 
Criminal  Code/5  1923,  13  & 14  Geo.  Y.  ch.  41,  sec.  9,  enacting 
new  sections  (1012  to  1021)  of  the  Code,  confirms  the  inference, 
to  me  irresistible,  that  any  supposed  right  in  the  nature  of  an 
appeal  from  a conviction  upon  the  indictment,  given  by  a provincial 
statute,  whatever  its  origin,  in  a proceeding  under  the  Habeas 
Corpus  Act  upon  certiorari , must  have  been  repealed  by  implica- 
tion. 

The  prisoner  has  misconceived  his  remedy.  We  have  no  juris- 
diction to  hear  his  appeal  in  the  manner  in  which  it  is  presented 
to  us,  and  it  must  be  dismissed  with  costs. 

Appeal  dismissed  as  to  the  conviction  and  allowed  as  to  the 
order  for  donfiscation. 


[APPELLATE  DIVISION.] 

Re  Goderich  Roman  Catholic  Separate  School  Trustees  and 
Town  op  Goderich. 

Assessment  and  Taxes — Incorporated  Company — School-taxes — Propor- 
tion Devoted  to  Roman  Catholic  Separate  Schools — Separate  Schools 
Act,  R.S.O.  1914,  ch.  270,  sec.  66 — Duty  of  Assessor — Proportion 
Permitted  hy  suhsec.  3 — Right  of  Inquiry  as  to  — Assessment  of 
Company  without  Regard  to  Notice — Application  for  Mandamus — 
Adequate  Remedy  hy  Appeal  to  Court  of  Revision  and  County  Court 
Judge — Assessment  Act. 

An  incorporated  industrial  company,  desiring  that  a proportion  of  its 
school-taxes  should  be  applied  for  separate  school  purposes,  gave 
notice  accordingly  to  the  clerk  of  the  municipality,  pursuant  to 
sec.  66(1)  of  the  Separate  Schools  Act,  R.S.O.  1914,  ch.  270.  in  the 
form  provided  by  the  statute.  The  municipality  ignored  the  notice:  — 

Held,  by  Middleton,  J.,  upon  a motion  by  the  Separate  School  Board  of 
the  municipality,  the  company,  and  an  individual,  for  a mandamus 
to  compel  the  municipality  to  make  the  apportionment,  that  upon 
the  receipt  of  the  notice  it  became  the  duty  of  the  assessor  (under 
subsec.  2)  to  enter  upon  the  assessment  roll  the  apportionment  made 
by  the  company;  and  the  direction  of  the  company,  given  by  its 
directors,  unquestionably  in  good  faith,  should  not  be  disregarded: 
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it  was  not  necessary  for  the  company  to  establish  affirmatively  that 
the  proportion  was  not  greater  than  that  permitted  by  subsec.  3 of 
sec.  66;  and  a mandamus  should  he  granted. 

Held,  by  a Divisional  Court  upon  appeal  from  the  order  of  Middleton, 
J. — without  expressing  any  opinion  as  to  the  meaning  of  the  statute — 
that  the  company,  having  received  notice  of  its  assessment,  which 
shewed  that  the  notice  had  been  disregarded,  had  an  adequate 
remedy  by  appeal  to  the  Court  of  Revision  and  a further  appeal  (if 
necessary)  to  the  County  Court  Judge,  under  the  Assessment  Act; 
and  a mandamus  ought  not  to  have  been  granted. 

Order  of  Middleton,  J.,  reversed. 

Motion  by  the  Separate  School  Board  and  by  the  Western 
Canada  Flour  Mills  Limited  and  Patrick  J.  Ryan  for  a mandamus 
to  the  Municipal  Corporation  of  the  Town  of  Goderich  to  compel 
it  to  amend  its  assessment  roll  by  providing  that  one-thirteenth  of 
the  taxes  of  the  Western  Canada  Flour  Mills  Limited  be  paid  to 
the  Separate  School  Board. 

November  3.  The  motion  was  heard  by  Middleton,  J.,  in 
Chambers. 

William  Proudfoot , K.C.,  for  the  applicants. 

Charles  Carrow,  K.C.,  for  the  town  corporation. 

November  8.  Middleton,  J. : — By  sec.  66(1)  of  the  Separate 
Schools  Act,  R.S.O.  194,  ch.  270,  it  is  provided  that  any  corpora- 
tion which  desires  that  the  whole  or  any  proportion  of  its  taxes 
shall  be  paid  to  the  separate  school  trustees  may  give  notice,  in  a 
prescribed  form,  directing  how  its  assessment  shall  be  dealt  with. 
The  form  is  of  importance.  It  is  Form  B.  in  the  schedule  to  the 
Act,  reading  thus : — 

“ Take  notice  that  (the  corporation)  pursuant  to  a resolu- 
tion in  that  behalf  of  the  directors  requires  that  hereafter  and 
until  this  notice  is  either  withdrawn  or  varied,  the  whole  or  so 
much  of  the  assessment  for  land  and  business  or  other  assessments 
of  the  corporation  within  (the  municipality)  as  is  hereinafter 
designated  shall  be  entered,  rated,  and  assessed  for  separate  school 
purposes,  namely,  one-fifth  (or  as  the  case  may  be)  of  the  land  and 
business  or  other  assessments.” 

A notice,  in  compliance  with  the  requirements  of  the  statute, 
was  given  by  the  Western  Canada  Flour  Mills  Limited  directing 
that  one-thirteenth  of  its  assessment  should  be  applicable  for  the 
purposes  of  the  separate  school.  This  notice  was  given  on  the 
14th  March,  1921.  It  thereupon  became  the  duty  of  the  assessor 
(subsec.  2)  to  enter  upon  the  assessment  roll  the  distribution  made 
by  the  company,  and  under  the  statute  this  notice  was  to  continue 
in  force  and  be  acted  upon  until  withdrawn.  The  statute  contains 
an  important  provision  in  subsec.  3 of  sec.  66 : — 
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“ Unless  all  the  stock  or  shares  are  held  by  Roman  Catholics 
the  share  or  portion  of  snch  land  and  business  or  other  assess- 
ments to  be  so  rated  and  assessed  shall  not  bear  a greater  propor- 
tion to  the  whole  of  such  assessments  than  the  amount  of  the 
stock  or  shares  so  held  bears  to  the  whole  of  the  stock  or  shares.” 

The  municipality  now  ignores  this  notice,  and  for  this  year 
refuses  to  make  the  apportionment  of  taxes  required,  calling  upon 
the  company  to  establish  affirmatively  that  the  proportion  is  not 
greater  than  that  permitted  by  the  subsection  which  I have  quoted. 

Upon  this  motion  it  appears  that  there  is  a stockholding  by 
Roman  Catholics,  but  the  exact  number  of  shares  held  by  those 
who  are  Roman  Catholics  is  not  known,  and  cannot  be  readily  ascer- 
tained. The  company  takes  the  position  that  the  right  to  allocate 
is  vested  by  the  statute  in  the  directors,  and  that  the  provision  of 
the  statute  cannot  be  invoked  unless  it  is  shewn  affirmatively  that 
what  has  been  done  is  in  contravention  of  the  statutory  limitation. 

In  this  case  the  majority  evidently  favour  public  schools,  and 
the  allocation  of  a small  portion,  amounting  to  about  $200,  to  the 
separate  schools  is  a concession  by  a majority  to  a minority,  and  I 
think  it  may  well  be  determined  that  that  which  is  done  by  the 
directors,  unquestionably  in  good  faith,  should  not  be  disregarded 
unless  it  is  shewn  affirmatively  to  be  unwarranted.  This  cannot  be 
shewn.  There  is  not,  in  the  material,  anything  to  suggest  that 
there  has  been  any  transgression  of  the  statutory  limit,  and  I think 
the  presumption  in  favour  of  regularity  and  propriety  of  proceed- 
ings justifies  the  conclusion  at  which  I have  arrived,  that  the 
order  should  be  granted. 

There  is  no  hint  in  the  statute  of  any  intention  that  the  notice 
to  be  given  should  be  supplemented  by  any  proof.  Much  less  is 
there  any  suggestion  of  the  right  of  the  assessor  or  the  council  to 
enter  upon  any  inquiry.  The  notice  once  given,  it  becomes  the 
duty  of  the  assessor  to  act  upon  it. 

I think  that  the  notice  of  motion  is  addressed  to  the  munici- 
pality. There  may  be  some  question  as  to  the  sufficiency  of  this, 
and  that  it  should  have  been  also  addressed  to  the  assessor.  With- 
out discussing  this  technical  question,  I would  allow  the  notice  of 
motion  to  be  amended  and  to  be  served  upon  the  assessor  unless 
Mr.  Grarrow  is  ready  to  waive  the  question. 

I have  not  overlooked  Mr.  Garrow’s  argument  based  upon  the 
existence,  at  one  time,  of  a right  of  appeal  to  the  Court  of  Revision, 
and  the  County  Court  Judge.  I do  not  think  that  this  is  sufficient 
to  preclude  the  making  of  this  motion,  when  the  time  for  appealing 
has  been  allowed  to  lapse.  An  absolute  duty  on  the  part  of  the 
assessor  is  clearly  imposed  by  the  concluding  subsection  of  sec.  66, 
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and  the  municipality,  on  its  attention  being  called  to  this,  has 
refused  to  rectify  the  error ; there  is  no  appeal  to  the  County  Court 
Judge  in  the  matter  of  an  application  to  the  municipality  under 
this  section  of  the  statute.  The  municipality  should,  I think,  pay 
the  costs,  as  I can  see  no  possible  justification  for  the  denial  of  a 
clear  statutory  right. 

The  town  corporation  appealed  from  the  order  of  Middle- 
ton,  J. 

April  11  and  12,  1923.  The  appeal  was  heard  by  Meredith, 
C.J.O.,  Magee,  Hodgins,  and  Ferguson,  JJ.A. 

W.  D.  McPherson , K.C.,  for  the  appellant  corporation. 

I.  F.  Hellmuth , K.C.,  and  J . L.  Killomn , for  the  respondents. 


April  12.  At  the  conclusion  of  the  argument,  the  judgment 
of  the  Court  was  delivered  by  Meredith,  C.J.O. : — It  is  not  neces- 
sary to  discuss  the  important  question  raised  as  to  the  meaning  of 
the  statute  which  deals  with  the  right  ‘of  a corporation  to  assign 
part  of  its  taxes  to  a separate  school. 

It  is  settled  law  that  a mandamus  ought  not  to  be  granted 
where  there  is  another  adequate  remedy. 

Under  the  Assessment  Act,  the  provisions  of  which  are  applic- 
able, granting  that  the  assessor’s  duty  was  to  enter  the  company 
upon  the  assessment  roll  in  accordance  with  the  notice  that  was 
given,  and  that  he  did  not  do  that,  the  company  having  received 
notice  of  its  assessment,  which  shewed  that  the  notice  had  been 
disregarded,  its  duty  was,  if  it  intended  to  challenge  what  the 
assessor  had  done,  to  have  appealed  to  the  Court  of  Revision,  and, 
if  it  were  dissatisfied  with  its  decision,  to  the  County  Court 
Judge.  I am  not  sure  but  that  under  an  amendment  that  was 
made  subsequent  to  the  passing  of  the  original  Assessment  Act 
there  is  an  appeal  to  the  Ontario  Railway  and  Municipal  Board, 
and  possibly  to  this  Court;  I think  the  amendment  provides  that 
where  the  construction  of  a statute  is  involved  there  is  to  be  a 
right  of  appeal  regardless  of  the  amount  involved. 

It  was  settled  as  long  ago  as  1889  in  In  re  Marter  and  Town  of 
(Iraverihurst,  18  O.R.  243,  that  there  was  no  right  to  a mandamus 
in  an  analogous  case,  that  the  only  remedy  was  to  follow  the  course 
laid  down  by  the  statute.  In  that  case  it  was  a question  under  the 
Manhood  Suffrage  Act,  and  Mr.  Marter  appealed  from  the  action 
of  the  assessor  in  regard  to  some  names  to  the  Court  of  Revision, 
which  refused  to  entertain  the  appeal  or  to  hear  him,  and  he  there- 
upon applied  for  a mandamus.  It  was  held  that  it  was  the  duty  of 
the  Court  under  sec.  61  of  the  Assessment  Act  to  try  the  complaint, 
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and  that  if  no  other  complete,  appropriate,  and  convenient  remedy 
had  existed,  Marter  would  have  been  entitled  to  a mandamus  to 
compel  the  Court  to  perform  its  duty,  but  that  he  was  not  entitled 
to  a mandamus  because  the  right  which  he  was  seeking  to  enforce 
was  to  have  the  names  of  certain  persons  placed  on  the  assessment 
roll,  not,  as  was  contended,  to  have  his  complaint  disposed  of  by  the 
Court  of  Revision;  that  the  complaint  to  the  Court  of  Revision 
was  a means  of  enforcing  his  right,  not  the  right  itself;  and  that 
the  mandamus  should  not  be  granted,  the  well-settled  rule  being 
what  I have  stated  it  to  he. 

I should  have  preferred  to  have  allowed  the  appeal  without 
costs,  but,  the  majority  of  the  Court  being  of  a different  opinion 
as  to  the  costs  of  the  appeal,  the  appeal  must  be  allowed  with  costs, 
and  the  motion  to  the  Court  below  dismissed  with  costs. 
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Vendor  and  Purchaser — Agreement  for  Sale  of  Lands,  Chattels,  and 
Business — Possession — Sale  of  Chattels — Default  of  Purchaser — 
Repossession  and  Resale  of  Property  hy  Vendor — Property  not 
Sacrificed  upon  Resale — “ Deposit  ” — Forfeiture. 

D.  agreed  to  purchase  certain  lands  from  A.  together  with  certain 
chattels  belonging  to  the  livery  business  conducted  by  A.  upon  such 
lands.  D.  paid  part  of  the  purchase-price  “ as  a deposit  ” and  took 
possession  and  also  paid  a further  sum  on  account,  but  failed  to  pay 
the  balance  as  required  by  the  terms  of  the  agreement  of  sale, 
although  A.  made  several  demands  upon  him  for  payment.  While 
in  possession  D.  sold  many  of  the  chattels.  Subsequently  A.  served 
notice  in  writing  upon  D.  demanding  payment  forthwith.  This  was 
not  made,  and  A.  took  possession  with  D.’s  permission,  and  resold 
the  property  for  the  unpaid  amount.  D.  brought  this  action  to 
recover  the  sums  paid  on  account  of  the  purchase-price: — 

Held,  that  A.  had  not  sacrificed  the  property  by  the  resale.  D.  had 
depleted  tlie  value  of  the  property  and  allowed  the  business  to  run 
down  and  was  not  entitled  to  recover.  A provision  for  forfeiture  was 
implied  by  the  use  of  the  term  “ deposit.” 

Walsh  v.  Willaughan  (1918),  42  O.L.R.  455,  followed. 

DohUn  v.  Neihergall  (1920),  48  O.L.R.  343,  Brown  v.  Walsh  (1919), 
45  O.L.R.  646,  and  Whitely  v.  Richards  (1920),  48  O.L.R.  537,  referred 
to. 

Action-  to  recover  $1,600,  in  the  circumstances  mentioned  below. 

May  25.  The  action  and  a counterclaim  were  tried  by  Orde,  J., 
without  a jury,  at  Owen  Sound. 

W.  H.  Wright , K.C.,  for  the  plaintiff. 

IT.  8.  Middlebro,  K.C.,  for  the  defendant. 
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November  8.  Oede,  J. : — The  plaintiff  sues  to  recover  the  sum 
of  $1,600  paid  to  the  defendant  on  account  of  the  purchase-money 
upon  an  agreement  dated  the  28th  January,  1921,  for  the  sale  by  the 
defendant  to  the  plaintiff  of  certain  lands  in  the  town  of  Meaford 
and  certain  chattels  belonging  to  the  livery  business  carried  on  by 
the  defendant  upon  such  lands. 

The  purchase-price  of  $4,700  was  to  be  paid  as  follows:  $600 
in  cash  “ as  a deposit  ” and  the  remaining  $4,100  on  the  21st 
February,  1921,  on  which  date  the  purchaser  was  to  have  full 
possession,  but  there  was  also  a special  provision  that  he  was  to 
have  possession  of  the  stable,  horses,  etc.,  on  the  31st  January. 
There  were  certain  provisions  as  to  the  acceptance  of  title  and  for 
the  return  of  the  deposit  if  the  vendor  should  be  unable  or  unwilling 
to  remove  any  valid  objection  to  his  title.  There  was  no  provi- 
sion for  forfeiture  either  of  the  deposit  or  of  any  further  payment 
of  purchase-money. 

The  plaintiff  paid  the  deposit  of  $600  and  took  possession,  and 
later  paid  a further  $1,000  on  account,  but  he  failed  to  pay  the 
remaining  $3,100.  He  told  the  defendant  that  he  would  have  to 
borrow  the  money,  and  he  made  several  efforts  to  get  a loan,  but 
without  success.  The  defendant  made  several  demands  upon  the 
plaintiff,  but  was  told  by  the  plaintiff  that  he  could  not  pay.  Not- 
withstanding the  fact  that  he  was  in  default,  the  plaintiff  sold  a 
large  number  of  the  chattels  comprised  in  the  bill  of  sale,  including 
horses,  cutters,  and  harness,  and  also  consumed  the  oats  and  hay. 

On  the  13th  May,  1921,  the  defendant  served  the  plaintiff  with 
notice  in  writing  demanding  the  balance  of  $3,100  due  under  the 
agreement,  and  notifying  the  plaintiff  that  if  he  failed  to  pay  the 
balance  forthwith  the  defendant  would  consider  the  agreement 
cancelled  and  the  sums  already  paid  forfeited.  And  on  the  same 
day  the  defendant  took  possession,  without  any  opposition  or  objec- 
tion on  the  plaintiff^  part.  This  notice  was  little  more  than  a mere 
formality.  Although  the  plaintiff  says  he  had  not  then  made  up 
his  mind  to  give  up  the  place,  the  evidence  is  quite  clear  that  it 
was  impossible  for  him  to  pay  the  balance  due  or  to  hope  that 
he  could  complete  his  bargain.  And  he  fully  realised  this  himself, 
for  he  told  others  that  unless  he  could  succeed  in  raising  the  money 
he  would  have  to  give  up  the  place.  And  two  witnesses  say  that 
the  plaintiff  had  told  them  after  the  defendant  had  retaken  posses- 
sion that  he  had  given  the  premises  back  to  the  defendant. 

After  taking  possession,  the  defendant  opened  negotiations 
with  one  Wilcox,  who  had  been  employed  in  the  livery  business  first 
by  the  defendant  and  later  by  the  plaintiff,  for  the  sale  of  the  busi- 
ness to  Wilcox,  with  the  result  that,  on  the  18th  June,  1921,  Wilcox 
bought  the  land,  chattels  and  business,  for  $3,100. 
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The  plaintiff  now  seeks  to  recover  the  sum  of  $1,600  paid  by  him 
on  account  of  the  purchase-price.  The  defendant,  in  addition  to 
pleading  the  plaintiff’s  default  and  that  he  was  entitled  to  resell, 
and  that  the  sum  of  $3,100  was  the  best  price  that  could  he  obtained, 
counterclaims  for  the  damages  and  loss  caused  by  the  plaintiff’s  con- 
version of  a large  part  of  the  chattels  and  his  negligent  conduct  of 
the  livery  business.  Apart  from  the  claim  for  the  loss  of  interest 
on  the  $3,100  during  the  period  of  the  plaintiff’s  default,  and  for 
the  taxes  during  the  same  period,  the  counterclaim  is  of  no  con- 
sequence except  for  the  purpose  of  resisting  the  claim  of  the  plain- 
tiff. 

There  is  very  little  to  distinguish  this  case  from  that  of  Walsh 
v.  Willaughan  (1918),  42  O.L.R.  455.  The  plaintiff  had  been  in 
default  since  the  21st  February,  1921,  and  the  defendant’s  action 
in  taking  possession  and  reselling  was  due  to  that  default.  A 
peremptory  demand  such  as  that  of  the  13th  May,  followed  by  an 
immediate  entry  into  possession,  might  in  some  cases  be  considered 
unreasonable;  but,  having  regard  to  the  length  of  the  default,  the 
insistent  demands  for  payment,  the  plaintiff’s  statements  that  he 
could  not  pay,  his  depletion  of  the  property  by  selling  and  con- 
suming the  chattels,  and  the  acquiescence  by  the  plaintiff  in  the 
defendant’s  resumption  of  possession,  the  action  of  the  defendant 
was,  in  my  judgment,  completely  justified. 

Counsel  for  the  defendant  contends,  under  the  authority  of 
Walsh  v.  Willaughan , supra , that  by  reason  of  his  default  the 
plaintiff,  who  is  not  now  seeking  specific  performance,  could  not 
recover  the  moneys  paid  under  the  agreement.  Just  what  are  the 
exact  principles  governing  this  question  it  is  not  easy  to  discover. 
I discussed  one  aspect  of  the  subject  in  Dobbin  v.  Niebergall  (1920), 
48  O.L.R.  343.  The  judgment  in  Brown  v.  Walsh  (1919),  45 
O.L.R.  646,  also  of  the  Appellate  Division,  but  differently  con- 
stituted from  the  Court  in  Walsh  v.  Willaughan,  seems  to  be  in 
conflict  with  the  latter  case.  See  Whitely  v.  Richards  (1920), 
48  O.L.R.  537. 

There  is  no  provision  for  forfeiture;  but,  so  far  as  the  deposit 
is  concerned,  a provision  for  forfeiture  is  implied  by  the  very 
use  of  this  term,  and  I think  that,  under  the  authorities  of  which 
Walsh  v.  Willaughan  is  an  example,  the  defaulting  purchaser 
here  could  not,  unless  the  circumstances  were  such  as  to  call  for 
the  exercise  of  the  equitable  powers  of  the  Court,  recover  the  $600 
paid  as  a deposit  when  the  agreement  was  signed. 

Had  the  defendant  resold  to  Wilcox  for  a greater  sum  than 
$3,100,  and  so  profited  out  of  the  transaction  at  the  expense  of  the 
plaintiff,  it  might  then  have  become  necessary  to  determine  whether 
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or  not  the  judgment  in  Walsh  v.  Willaughan  precluded  the  plain- 
tiff from  recovering  that  difference;  but,  under  the  circumstances 
here,  I do  not  think  that  it  is  necessary  to  deal  with  that  question 
at  all. 

Unless  the  defendant  upon  the  resale  sacrificed  the  property 
by  selling  it  for  less  than  he  could  otherwise  have  reasonably 
obtained,  the  plaintiff  can  have  no  ground  for  action,  from  whatever 
point  of  view  his  rights  may  be  regarded. 

There  was  a consensus  of  opinion  that  the  plaintiff  had  paid 
rather  a high  price  for  the  business.  If  it  had  been  in  the  same 
condition  in  May  as  when  it  was  purchased  in  January,  the  resale 
at  a loss  of  $1,600  might  require  explanation.  But  many  of  the 
chattels  had  been  sold,  very  few  repairs  had  been  made,  and  the 
business  had  been  allowed  to  run  down.  There  was  a great  deal 
of  evidence  in  detail  as  to  the  extent  of  this  depreciation,  and 
there  is  no  doubt  that  it  was  substantial;  but  I do  not  think  it  is 
necessary  to  go  into  the  details  as  if  I were  taking  the  accounts 
between  the  parties.  It  is  true  that  the*  defendant  did  not  adver- 
tise the  business  for  sale  or  make  any  determined  effort  to  get  a 
higher  price  than  the  $3,100  for  which  he  sold  to  Wilcox,  and  it 
may  be  that  some  such  effort  might  possibly  have  resulted  in  a 
better  sale.  On  the  other  hand  the  defendant  might  have  lost  the 
chance  of  selling  to  Wilcox.  The  number  of  possible  purchasers 
for  a livery  business  must  necessarily  be  limited.  Having  regard 
to  all  these  circumstances,  I am  unable  to  find  that  the  defendant 
sacrificed  the  property  by  reselling  to  Wilcox,  so  that  the  plaintiffs 
action  must  fail  in  any  event.  The  counterclaim  was  not  pressed 
except  as  an  answer  to  the  plaintiff’s  claim,  and  it  was  not  sug- 
gested that  if  the  plaintiff’s  action  were  dismissed  the  defendant 
expected  any  recovery  against  the  plaintiff. 

The  action  will,  therefore,  be  dismissed  with  costs,  and  the 
counterclaim  will  be  dismissed  without  costs. 


[MIDDLETON,  J.] 

Re  Fanning. 

Gift — Donor  Contemplating  Suicide — Donatio  Mortis  Causd — Invalidity. 

F.,  the  owner  of  certain  securities  and  money,  handed  them  to  a 
friend  to  be  given  to  P.  in  the  event  of  F.’s  death.  F.  died  within  a 
few  days  in  circumstances  which  pointed  to  suicide:  — 

Held,  that  the  attempted  gift  was  not  a valid  donatio  mortis  causd. 
Agnew  v.  Belfast  Banking  Co.,  [1896]  2 I.R.  204,  followed. 

Motion  by  the  administratrix  of  the  estate  of  Eneline  Eugenia 
Fanning,  deceased,  for  an  order  determining  a question  arising  in 
the  administration  of  the  estate. 
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November  7.  The  motion  was  heard  by  Middleton,  J.,  in  the 
Weekly  Court,  Toronto. 

R.  R.  Hall , K.C.,  for  the  administratrix. 

F.  W.  Harcourt,  K.C.,  Official  Guardian,  for  Ralph  Patterson, 
an  infant. 


1922. 

Re 

Fanning. 


November  10.  Middleton,  J. : — The  late  Mrs.  Fanning  at 
the  time  of  her  death,  on  the  5th  May,  1922,  was  a widow,  her 
husband  having  predeceased  her  in  1920. 

On  the  2nd  May,  1922,  Mrs.  Fanning  called  at  the  Bank  of 
Toronto  in  Havelock,  where  she  resided,  and  handed  to  Miss 
Plunkett,  a clerk  in  the  bank,  who  had  been  for  some  years  an  inti- 
mate confidential  friend,  an  envelope  containing  cash  and  securi- 
ties amounting  to  about  $1,200,  saying,  “ If  anything  happens  to 
me  give  these  to  Ralph  Patterson.” 

Ralph  Patterson,  a young  man  and  an  orphan,  working  his 
way  through  the  university,  was  a nephew  and  protege  of  the  late 
Mrs.  Fanning,  whose  place  of  residence  he  frequently  visited. 

On  the  5th  May,  three  days  after  she  handed  over  these  securi- 
ties in  this  way,  Mrs.  Fanning  was  found  dead  in  a cistern  at  her 
house  in  circumstances  that  conclusively  point  to  suicide. 

The  question  upon  this  motion  is  whether  the  transaction  with 
Miss  Plunkett  constituted  a donatio  mortis  causa  of  the  property 
contained  in  the  envelope  to  Ralph  Patterson. 

With  every  possible  desire  to  uphold  the  gift,  I am  driven  to 
the  conclusion  that  it  is  invalid.  It  cannot  be  supported  as  a gift 
mter  vivos,  as  it  was  plainly  contingent  upon  the  death  of  the  donor. 
It  cannot  be  supported  as  donatio  mortis  causa,  first  because  it  is 
essential  to  such  a gift  that  it  should  be  made  under  the  appre- 
hension of  death  from  existing  disease  or  other  impending  peril, 
and,  secondly,  it  is  plain  that  the  gift  was  in  fact  in  contemplation 
of  suicide,  and  this  invalidates  the  whole  proceeding.  The  case  of 
Agnew  v.  Belfast  Banking  Co.,  [1896]  2 I.R.  204,  a decision  of 
the  Irish  Court  of  Appeal,  leaves  nothing  to  be  said.  As  put  in  28 
Corpus  Juris,  p.  669,  note  14  (a)  : “ It  is  fundamentally  opposed 
to  the  first  principles  of  any  law  which  treats  suicide  as  a crime  that 
legal  rights  should  be  created  to  take  effect  upon  the  self-destruc- 
tion of  the  donor.”  To  the  insurance  cases  collected  by  the  Irish 
Court  as  illustrating  the  far-reaching  effect  of  the  principle  of 
public  policy  invoked  may  be  added  the  decision  of  our  own  Appel- 
late Division  in  the  case  of  O'Hearn  v.  Yorkshire  Insurance  Co. 
(1921),  51  O.L.R.  130. 

The  costs  of  the  administratrix  and  the  Official  Guardian  may  be 
paid  out  of  the  fund. 
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[RIDDELL,  J.] 

Myers  v.  Union  Natural  Gas  Co. 

Contract — Oil  and  Gas  Taken  by  Ontario  Company  from  Lands  in 
Ontario  Owned  by  United  States  Citizens  — Payments  by  Com- 
pany to  Landowners  Abroad — Whether  in  Canadian  or  United 
States  Currency — Construction  of  Contract — Payments  in  Canadian 
Currency  Accepted  at  First — Demand  for  Payment  in  American 
Currency — Payments  so  Made  under  Misapprehension — Promise  of 
Secretary  of  Company — Whether  Binding  on  Company — Estoppel — 
Contemporanea  Expositio — “Average  Price  ” Obtained  for  all  Gas 
Sold — Payment  of  Percentage  to  Landowners. 

The  plaintiffs,  citizens  of  the  United  States  of  America,  in  1916  made 
with  the  defendant,  a company  incorporated  in  Ontario,  certain  con- 
tracts, which  were  amended  in  1917,  whereby  the  company  obtained 
the  exclusive  right,  for  a term  certain,  followed  by  a term  uncertain, 
to  explore  and  mine  lands  of  the  plaintiffs  in  Ontario  for  oil  and 
gas,  and  agreed  to  operate  on  the  lands.  The  original  contracts,  or 
“ leases,”  provided  for  the  delivery  to  the  plaintiffs  of  certain  per- 
centages of  the  output  or  the  equivalent  in  money.  The  amending 
contracts  provided  for  payment  of  1%  cents  for  each  1,000  cubic  feet 
of  gas  produced  on  the  premises  when  the  company’s  average  monthly 
gross  receipts  for  gas  did  not  exceed  13%  cents  per  1,000  cubic  feet, 
and  for  payment  of  an  additional  one-eighth  of  the  excess  when  the 
average  monthly  gross  receipts  did  exceed  13%  cents;  the  company 
to  furnish  the  plaintiffs  with  a monthly  statement  of  the  average 
price  received  by  it  from  its  customers  for  all  gas  sold  during  the 
month.  Payments  were  made  to  the  plaintiffs,  at  a place  in  the 
United  States,  until  the  1st  December,  1917,  by  cheques  drawn  by 
the  company  upon  a Canadian  bank,  payment  of  which  was  received 
by  the  plaintiffs  in  United  States  money,  there  being  up  to  that 
time  no  difference  in  value  between  the  currencies  of  the  two  count- 
ries. In  December,  1917,  the  plaintiffs  were  charged  a discount 
when  they  collected  the  amount  of  a cheque  of  the  company,  and 
then  wrote  to  the  company  requesting  it  to  make  future  payments 
in  United  States  currency,  and  asserting  that  all  payments  should, 
under  the  contracts,  be  so  made.  In  answer  to  this,  the  company’s 
secretary-treasurer  (M.)  wrote  to  the  plaintiffs  stating  that  their 
contention  was  correct,  and  that  in  future  all  payments  would  be 
made  in  New  York  funds.  On  the  21st  January,  1918,  the  company 
sent  the  plaintiffs  a New  York  draft,  payable  in  United  States  cur- 
rency, for  the  amount  due  on  that  date,  and  included  therein  the 
amount  of  exchange  charged  in  the  collection  of  their  previous 
cheques.  Thereafter,  for  three  years  payments  were  made  in  United 
States  currency.  In  January,  1921,  the  company,  by  M.,  wrote  to 
the  plaintiffs  stating  that,  through  some  error,  payments  had  been 
inadvertently  made  in  United  States  currency,  and  that  thereafter  all 
payments  would  be  made  in  Canadian  funds.  Cheques  thereafter 
were  on  a Canadian  bank,  and  were  accepted  without  prejudice  to  the 
rights  of  both  parties.  The  company  did  not  claim  the  amount  over- 
paid (according  to  its  contention)  during  the  three-year  period; 
the  plaintiffs  in  this  action  claimed  the  amount  lost  by  exchange 
after  the  end  of  that  period.  The  company  alleged  that  the  pay- 
ments during  the  three  years  were  made  by  M.  without  the  know- 
ledge of  the  manager,  and  by  error  induced  by  the  representations  of 
the  plaintiffs:  — 

Held,  that,  on  the  proper  construction  of  the  contracts,  payments  were 
to  be  made  in  Canadian  currency. 
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(2)  No  estoppel  as  against  the  plaintiffs  arose  from  the  manner  of 
dealing  previous  to  December,  1917. 

(3)  The  doctrine  of  contemporanea  expositio  is  applied  (speaking 
generally)  only  where  the  contract  is  ambiguous. 

(4)  The  promise  of  M.  to  make  payments  in  Canadian  currency,  if 
it  was  binding  on  the  company,  had  ample  consideration  to  sup- 
port it. 

(5)  But  a secretary-treasurer,  as  such,  has  no  authority  to  bind  his 
company — and  there  was  nothing  to  shew  that  M.’s  authority  was 
other  or  more  extensive  than  that  of  any  other*  secretary. 

(6)  The  payments  made  in  American  currency  could  not  operate  as 
an  estoppel,  for  they  were  made  under  a misapprehension  of  rights. 

(7)  The  “average  price”  should  be  determined  by  considering  the 
price  obtained  for  all  gas  sold  by  the  company. 

Action  to  recover  sums  alleged  to  be  owing  to  the  plaintiffs  by 
the  defendant  company  under  the  terms  of  certain  contracts. 

The  action  was  tried  by  Riddell,  J.,  without  a jury,  at  Chat- 
ham and  Toronto. 

0.  L.  Lewis,  K.C.,  for  the  plaintiffs. 

J.  G.  Kerr,  K.C.,  for  the  defendant  company. 

November  10.  Riddell,  J. : — This  case,  adjourned  to  Toronto 
from  the  Chatham  non-jury  sittings,  reduces  down  to  a very  small 
compass,  notwithstanding  the  somewhat  voluminous  pleadings  and 
exhibits — the  oral  evidence  is  short  and  of  no  great  importance. 

Excluding  immaterial  detail,  the  facts  are  these.  The  plain- 
tiffs, American  citizens,  owned  certain  lands  in  the  western  part  of 
Ontario — the  defendant  is  a natural  gas  company,  operating  in  that 
region. 

Two  contracts  were  entered  into  in  June,  1916,  which  were 
amended  by  two  other  contracts  in  June,  1917. 

The  substance  of  these  so-called  “ leases  ” is  that  the  company 
obtains  the  exclusive  right  for  a term  certain,  followed  by  a term 
uncertain,  to  explore  and  mine  the  land  for  oil  and  gas ; and  agrees 
to  operate  on  the  land — the  original  contracts  provided  for  the 
delivery  to  the  plaintiffs  of,  in  one  case  one-eighth,  in  the  other  one- 
fourth,  of  the  output  of  the  oil  or  its  equivalent  in  money  and 
“ one-eighth  of  the  amount  received  from  the  sale  of  all  said  gas 
by  said  lessee.” 

The  amending  contracts  of  1917  provided  for  payment  of  1% 
cents  for  “ each  1,000  cubic  feet  of  gas  produced  on  the  premises 
. . . when  lessee’s  average  monthly  gross  receipts  for  gas  sold 

by  it  does  not  exceed  1 3%  cents  per  1,000  cubic  feet  (as  per 
monthly  statement  rendered)  and  when  lessee’s  average  monthly 
gross  receipts  for  gas  sold  by  it  does  exceed  13%  cents  per  1,000 
feet,  it  shall  pay  to  lessor,  in  addition  to  said  13%  cents,  one-eighth 
of  such  excess  for  each  1,000  cubic  feet  of  gas  so  produced  on  said 
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premises  as  aforesaid;  on  or  before  the  15th  day  of  each  month 
lessee  shall  furnish  lessor  with  a statement  verified  under  oath 
. . . of  the  amount  of  gas  produced  on  said  premises  during  the 

preceding  month  as  metered  thereon,  and  on  or  before  60  days 
after  the  last  day  of  each  month  lessee  shall  ( 1 ) furnish  lessor  with 
a statement  verified  under  oath  ...  of  the  average  price 
received  by  it  from  its  customers  for  all  gas  sold  during  such 
month  and  (2)  male  payment  to  lessee  of  all  excess  which  may  be 
due  as  aforesaid/’ 

Payments  were  made  to  the  duly  authorised  agent  of  the 
plaintiffs,  the  plaintiff  Myers,  at  St.  Paul,  Minnesota,  in  Canad- 
ian cheques  until  Canadian  money  was  at  a discount.  I do  not 
go  into  details,  as  I do  not  think  there  can  be  any  estoppel  against 
the  plaintiffs  arising  from  this  manner  of  dealing — an  American 
creditor  would  accept  anything  in  the  way  of  draft,  cheque,  etc., 
which  would  give  him  the  money  he  wanted  in  the  United  States. 
Very  able  and  exhaustive  arguments  have  been  put  in  in  writing  by 
counsel  on  both  sides — and  I now  proceed  to  dispose  of  the  case. 

The  two  questions  to  be  determined  are:  (1)  Is  the  money 

payable  to  the  plaintiffs  to  be  calculated  as  American  currency  or 
as  Canadian  currency?  (2)  Is  the  “average  price”  that  of  all 
the  gas  sold  by  the  company  or  only  of  the  gas  claimed  by  the 
plaintiffs  as  being  sold  in  a similar  way? 

(1)  As  to  the  first  point,  there  could,  I think,  be  no  doubt 
but  for  the  conduct  of  the  parties. 

The  elementary  rule  of  logic  and  of  law  that  words  used  in  a 
contract  should  be  given  the  same  meaning  throughout  unless  there 
is  some  reason  to  the  contrary,  is  so  well  settled  that  it  needs  no 
authority  to  support  it.  All  the  parties  to  the  contracts  knew  that 
the  gas  was  to  be  sold  in  Canada  and  paid  for  in  Canada  in  Canad- 
ian currency — where  “ 13%  cents ” is  spoken  of  as  an  average 
price,  the  meaning  is  13%  Canadian  cents,  and  accordingly  the 
“1%  cents”  to  go  to  the  plaintiffs  must  be  1%  Canadian  cents. 

Suppose  the  question  had  been  about  the  quantity  of  oil  (say)  — 
and  the  plaintiffs  were  to  be  entitled  to  1%  gallons  of  oil  for 
every  13%  gallons  produced  by  the  defendants — would  the  plain- 
tiffs not  rightfully  demand  1%  Canadian  (or  Imperial)  gallons, 
and  would  they  be  satisfied  with  1%  American  (or  wine)  gallons 
for  every  13%  Canadian  gallons  produced? 

Or,  when  we  had  “ Halifax  currency  ” in  Canada,  would  an 
English  owner  of  land  in  Canada,  making  a contract  with  a 
Canadian  for  l%d.  for  every  13%d.  the  Canadian  received  from 
the  land,  be  entitled  to  1%  sterling  pence  for  every  13%  Halifax 
pence  received  by  the  Canadian? 
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It  now  remains  to  consider  the  effect,  if  any,  of  the  course  of 
dealing  of  the  parties  after  exchange  ran  against  Canada.  The 
facts  are  as  follows: — 

From  the  execution  of  leases  up  to  the  1st  December,  1917, 
the  defendant  company  paid  all  moneys,  rents,  and  royalties 
due  in  and  under  the  said  leases  to  the  plaintiffs  by  its  cheques, 
drawn  on  a Canadian  bank,  which  cheques  were  collected  by 
the  plaintiffs'  agent,  Benjamin  F.  Myers,  through  the  Merch- 
ants National  Bank  of  St.'  Paul,  Minnesota;  and  the  full  face 
value  thereof  was  paid  in  United  States  money,  there  being,  dur- 
ing that  time,  no  difference  in  the  value  of  Canadian  money  and 
United  States  money  in  St.  Paul,  Minnesota. 

In  December,  1917,  Myers  received  a cheque  from  the  defendant 
company  for  $845.34  in  alleged  payment  of  moneys  due  under  the 
said  leases;  and,  in  collecting  the  proceeds  thereof,  a discount  was 
charged  in  the  sum  of  $2.96,  that  being  the  first  time  in  which 
exchange  had  ever  been  charged  in  the  payment  of  the  cheques  of 
the  defendant  company. 

On  receipt  of  notice  from  the  Merchants  National  Bank  of  this 
charge  in  collecting  the  said  cheque,  Myers,  on  the  8th  January, 
1918,  wrote  a letter  to  the  vice-president  and  managing  director  of 
the  defendant  company,  calling  attention  thereto,  and  requested 
the  defendant  company  to  pay  the  amount  thereof  in  United  States 
money,  claiming  that  all  payments  due  under  the  said  leases  should 
be  made  in  United  States  currency. 

In  reply  thereto,  on  the  12th  January,  1918,  S.  A.  Morse,  the 
secretary  and  treasurer  of  the  defendant  company,  wrote  a letter 
to  the  said  Myers  in  which  it  was  stated  that  the  plaintiffs'  con- 
tention that  all  payments  due  under  the  said  leases  must  be  made 
in  United  States  funds  was  correct ; and  that  in  the  future  all  pay- 
ments would  be  made  to  the  plaintiffs  in  New  York  funds. 

On  the  21st  January,  1918,  the  defendant  company  sent  the 
plaintiffs  a New  York  draft,  payable  in  United  States  currency, 
for  the  amount  due  under  the  said  leases  on  that  date,  and  included 
in  the  said  draft  the  amount  of  exchange  charged  in  the  collection 
of  their  previous  cheques. 

Thereafter  for  three  years  from  Januarjg  1918,  to  February, 
1921,  all  money  due  to  the  plaintiffs  under  the  said  leases  was 
paid  twice  each  month  in  United  States  currency,  usually  New 
York  or  Detroit  exchange,  and  during  the  said  period  the  rate  of 
exchange  has  varied  between  one  per  cent,  and  seventeen  per  cent. 

On  the  22nd  January,  1921,  the  defendant  company,  by  its 
secretary  and  treasurer,  S.  A.  Morse,  wrote  to  the  plaintiffs  that 
it  had  been,  through  some  error,  inadvertently  paying  moneys  due 


Riddell,  J. 

1922. 

Myers 

v. 

Union 
Natural 
Gas  Co. 


92 


ONTARIO  LAW  REPORTS. 


[VOL. 


Riddell,  J. 

1922. 

Myers 

v. 

Union 
Naturae 
Gas  Co. 


under  the  said  leases  to  the  plaintiffs  in  United  States  currency; 
and  that  thereafter  all  payments  would  be  made  in  Canadian  funds. 

On  the  26th  January,  1921,  the  plaintiffs,  by  letter  to  the 
defendant  company,  denied  the  right  of  the  defendant  company 
to  make  payments  under  the  said  leases  in  Canadian  funds,  and 
claimed  that,  under  agreement  between  the  parties,  payments  must 
be  made  in  United  States  funds. 

Cheques  thereafter  were  still  on  a Canadian  bank,  and  by  agree- 
ment were  accepted  without  prejudice  to  the  rights  of  both  parties. 

The  action  was  brought  on  the  24th  March,  1922;  a claim  is 
made  for  the  amount  lost  by  exchange  — a fairly  large  sum, 
$1,327.72 — and  the  amount  from  the  1st  January^  1922,  to  the 
teste  of  the  writ. 

As  to  this  claim,  the  defendant  company  says  that  the  letter  of 
the  12th  January,  1918,  was  written  by  the  secretary  without  the 
knowledge  of  the  manager  and  in  error  as  to  the  rights  of  the 
defendant  company — and  the  subsequent  payments  in  American 
funds  were  also  in  error  and  due  to  the1  misrepresentation  of  Myers 
in  his  letter  of  the  8th  January,  1918;  and  that  on  the  discovery 
of  the  error  the  practice  was  stopped.  The  defendant  company 
does  not  claim  the  return  of  the  amount  overpaid. 

The  plaintiffs  contend  that  the  letter  of  Mr.  Morse  made  a new 
contract,  even  if  the  doctrine  of  “ contemporanea  expositio  ” should 
not  be  applied.  Of  course  this  doctrine  is  applied  (speaking  gen- 
erally) only  where  the  contract  is  ambiguous  : Doe  d.  Pearson  v. 
Ries  (1832),  8 Bing.  178,  181.' 

There  can  be  no  question  that,  were  the  promise  of  Mr.  Morse 
binding  on  the  defendant  company,  it  has  ample  consideration  to 
support  it — the  claim  of  the  plaintiffs  being  honest,  if  mistaken. 

But  a secretary  or  secretary-treasurer  has  as  such  no  authority 
to  bind  his  company:  Barnett  v.  South  London  Tramways  Co. 
(1887),  18  Q.B.D.  815;  A.  R.  Williams  Machinery  Co.  Limited  v. 
Crawford  Tug  Co.  Limited  (1908),  16  O.L.R.  245;  Chida  Mines 
Limited  v.  Anderson  (1905),  22  Times  L.R.  27;  Hamilton  and 
Port  Dover  Railway  Co.  v.  Gore  Bank  (1873),  20  Gr.  190. 

This  is  not  a case  like  Vansickler  v.  McKniglit  Construction  Co. 
(1914),  31  O.L.R.  531;  McKnight  Construction  Co.  v.  Vansickler 
(1915),  51  Can.  S.C.R.  374:  there  is  nothing  to  shew  that  Morse’s 
authority  was  other  or  more  extensive  than  that  of  any  other  secre- 
tary. If  there  is  any  available  evidence  on  that  point,  I can  hear 
it  at  some  convenient  time. 

There  is  no  change  of  position  upon  which  to  base  an  estoppel 
in  pais. 

Nor  do  I think  that  the  payment  by  the  defendant  company  of 
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the  money  in  American  funds  can  operate  as  an  estoppel — it  was 
clearly  under  a misapprehension  of  rights.  Nor  is  it  an  interpreta- 
tion of  the  contract — for  the  same  reason. 

On  this  branch  the  plaintiffs  fail. 

2.  The  same  principle  (in  effect)  which  governs  the  first  point 
governs  this  also — in  a contract,  etc.,  the  same  words  prima  facie 
mean  the  same  thing — different  words  prima  facie  mean  different 
things. 

Taking  the  contracts  of  1916,  the  "lessee  agrees  to  pay  to  the 
lessor  for  the  gas  produced  and  marketed  from  said  premises  one- 
eighth  of  the  amount  received  from  the  sale  of  all  said  gas  by  said 
lessee  ” — with  a provision  if  this  amount  be  less  than  $250  for 
each  well — monthly  statements  to  be  furnished;  and  a provision 
as  to  measuring. 

The  amending  agreements  of  1917  change  the  payments — the 
arrangement  is  made  very  clear  by  the  careful  language  employed : 
“ Lessee  shall  pay  to  lessor  1 % cents  for  each  1,000  cubic  feet  of 
gas  produced  on  the  premises  (as  measured  by  orifice  meter 
. . .)  when  lessee’s  average  monthly  gross  receipts  for  gas  sold 

by  it  does  not  exceed  1 3%  cents  per  1,000  cubic  feet  (as  per 
monthly  statement  rendered),  and  when  lessee’s  average  monthly 
gross  receipts  for  gas  sold  by  it  does  exceed  13%  cents  per  1,000 
cubic  feet,  one-eighth  of  such  excess  for  each  1,000  cubic  feet  of 
gas  so  produced  on  said  premises  as  aforesaid.  On  or  before  the 
15th  day  of  each  month  lessee  shall  furnish  lessor  with  a state- 
ment ...  of  the  amount  of  gas  produced  on  said  premises 
during  the  preceding  month  . . . and  on  or  before  60  days 

after  the  last  day  of  each  month  ...  a statement  ...  of 
the  average  price  received  by  it  from  its  customers  for  all  gas 
sold  during  such  month  . . . ” 

Here  we  have  two  quite  different  but  quite  clear  expressions: 
( 1 ) “ gas  produced  on  the  premises  aforesaid and  ( 2 ) “ gas  sold 
by  it  ” or  " all  gas  sold.”  I can  find  nothing  to  modify  in  any 
way  the  generality  of  the  second  expression — and  the  phrase  “ all 
gas  sold  ” is  unmistakable. 

I am  of  opinion  that  these  words  are  to  be  taken  in  their  ordin- 
ary meaning,  and  that  the  average  price  is  to  be  determined  by 
considering  the  price  obtained  for  all  the  gas  sold  by  the  company. 
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[APPELLATE  DIVISION.] 

George  v.  Canadian  Northern  Railway  Co. 

Railway  — Carriage  of  Goods  — Intoxicating  Liquors  Imported  from 
Great  Britain — Theft  of  Part  of  Consignment  from  Customs  Ware- 
house of  Railway  Company  before  Written  Notice  of  Arrival 
Reached  Consignee — Goods  Carried  for  Owner — Provisions  of  Bill 
of  Lading — Liability  as  Carriers  or  Warehousemen — Customs — 
Duty  of  Carriers — Customs  Act,  R.8.C.  1906,  ch.  48,  secs.  28,  67, 
88,  84,  85,  86,  87,  88- — Damages. 

The  liability  of  a carrier  of  goods  as  such  continues  until  the  consignee 
has  had  a reasonable  time  to  take  away  the  goods  after  the  carrier 
is  ready  to  deliver. 

Bonded  goods,  originating  in  Great  Britain  and  consigned  to  the  plain- 
tiff, were  carried  by  the  defendants  from  M.  to  F.,  where  they  were 
stored  in  the  defendants’  sufferance  warehouse.  While  in  this  ware- 
house, and  before  the  Customs  authorities  had  passed  them,  a part 
of  the  goods,  valued  at  $3,040  (to  which  was  added  the  Customs 
duty  of  $1,460.81),  was  stolen.  No  written  notice  had  been  received 
by  the  plaintiff  before  the  theft  occurred,  but  he  had  been  orally 
notified  of  their  arrival,  and  attended'  to  pass  them.  This  could 
not  be  done,  as  the  goods  had  not  been  gauged  by  the  Customs. 
The  defendants  contended  that  the  carriage  was  for  and  on  account 
of  the  Customs  authorities;  that  delivery  had  been  made  to  the 
Customs  authorities  at  F.;  and  the  defendants’  responsibility  was 
at  an  end,  or,  if  they  were  liable  at  all,  it  was  as  warehousemen 
only:  — 

Held,  that  the  defendants  were  bonded  carriers  and  carried  the  goods 
for  and  as  the  goods  of  the  plaintiff,  but  under  the  control  and 
supervision  of  the  Customs  authorities  (see  the  Customs  Act,  secs. 
28,  67,  83,  84,  85,  86,  87,  88) ; such  control  did  not  absolve  them 
from  their  duties  as  carriers;  and,  after  the  Customs  requirements 
had  been  complied  with,  it  was  their  duty  to  deliver  the  goods  to  the 
plaintiff. 

Carriers  are  not  given  the  right  to  treat  bonded  goods  as  warehoused 
until  72  hours  after  written  notice  has  been  sent;  and,  as  the 
defendants  had  not  changed  the  character  of  the  bailment  from 
that  of  carriers  to  that  of  warehousemen,  they  were  liable  for  the  loss. 

Section  6 of  the  bill  of  lading  did  not  apply  because  the  written  notice 
therein  referred  to  was  not  given  before  the  theft  occurred. 

The  standard  bill  of  lading  appeared  to  fix  the  measure  of  liability 
as  the  value  at  the  time  and  place  of  shipment,  but  the  defendants 
were  given  an  opportunity  to  shew,  if  they  could,  that  the  damages 
should  be  reduced. 

Dy ament  and  Pzadkawolski  v.  Canadian  Express  Co.  (1922),  52  O.L.R. 
114,  and  Nazzareno  v.  Algoma  Eastern  Railway  Co.  (1922),  7$ 
D.L.R.  268,  referred  to. 

Judgment  of  Mowat,  J.,  51  O.L.R.  608,  affirmed. 

An  appeal  by  the  defendants  from  the  judgment  of  Mowat,  J., 

51  O.L.R.  608. 

September  22.  The  appeal  was  heard  by  Maclaren,  Hodgins, 
and  Ferguson,  JJ.A.,  and  Orde,  J. 

D.  L.  McCarthy , K.C.,  and  A.  J.  Reid , K.C.,  for  the  appellants. 
I.  F.  Hellmuth,  K.C.,  for  the  plaintiff,  respondent. 
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November  13.  The  judgment  of  the  Court  was  read  by  Hodgins, 
J.A. : — Appeal  from  the  judgment  of  Mowat,  J.,  holding  the  appel- 
lants liable  either  as  carriers  or  warehousemen  for  damages  made  up 
of:  (1)  $3,040,  the  price  paid  to  replace  76  cases  of  Scotch  whisk}’ 
not  delivered  by  the  appellants  to  the  respondent;  and  (2)  the  sum 
of  $1,460.81,  the  proportion  of  the  Customs  duty  thereon. 

The  76  cases,  part  of  a shipment  of  100  cases  ex  “ Megantic,” 
were  stolen  on  the  night  of  the  27th-28th  June,  1921,  from  the 
sufferance  Customs  warehouse  at  Fort  Frances,  where  they  had 
been  placed  on  arrival  there  that  day.  This  warehouse  is  part  and 
parcel  of  the  appellants*  freight  warehouse  and  forms  its  west  end. 
It  has  three  doors,  one  into  the  body  of  the  freight  shed,  and  one  on 
each  side,  opening  on  the  platform  and  Fourth  street  respectively. 
On  the  night  of  the  27th-28th  June,  one  Rossington,  a special 
service  man  in  the  employment  of  the  appellants*  special  service 
department,  remained  on  duty  till  about  1.30  a.m.  and  until  a special 
train  carrying  a circus  which  had  been  performing  in  the  town 
had  been  loaded  and  despatched.  He  then  went  home.  A regular 
train  passed  through  Fort  Frances  at  2.50  a.m.,  going  to  Duluth. 
At  about  8 a.m.  on  the  28th  June,  the  landing  waiter,  Pront,  found 
that  the  door  opening  on  the  platform  had  been  opened,  the  hasp 
removed,  and  76  cases  gone.  The  screws  had  been  withdrawn  and 
the  hasp  taken  off,  rendering  the  lock  useless.  The  hasp  and  staple 
on  that  door  were  not  supplied  by  the  Customs  department,  but  the 
lock  or  padlock  was,  and  the  keys  were  kept  by  the  Customs  officers. 
If  it  were  necessary  to  deal  with  the  question  of  negligence,  I should 
be  inclined  to  agree  with  the  learned  trial  Judge  that  the  breaking 
in  was  a very  simple  operation — a fact  that  should  have  been  quite 
obvious  to  those  concerned. 

The  following  points  were  raised  on  the  argument:  (1)  that 
from  Montreal  to  Fort  Frances  the  appellants  only  carried  for  and 
on  account  of  the  Customs,  and  not  on  account  of  the  respondent, 
and  that  there  was,  therefore,  no  contractual  relationship  with  the 
respondent;  (2)  that  they  were  bound  to  deliver  to  the  Customs 
authorities  at  Fort  Frances,  and  that  when  they  did  so  the  transit 
ended,  and  they  were  not  liable  for  subsequent  events;  (3)  that,  if 
liable  at  all,  they  were  so  only  as  warehousemen,  and  that,  as  the 
Customs  warehouse  was  one  approved  by  the  Customs  authorities, 
it  was  the  proper  and  only  place  to  store,  and  there  was  no  negli- 
gence; (4)  that  they  were  not  responsible  for  the  condition  or 
security  of  the  warehouse;  (5)  that  the  warehouse  was  sufficiently 
safe;  (6)  that  the  respondent  had  had  a reasonable  time  to  remove 
the  goods  before  they  were  stolen;  and  (7)  that  the  damages  were 
the  value  at  the  place  and  time  of  the  shipment,  and  there  was  no 
evidence  of  value  either  at  Liverpool  or  at  Montreal. 
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As  I read  the  through  bill  of  lading  issued  by  the  White  Star 
Dominion  Line  (produced  since  the  hearing),  carriage  and  delivery 
are  to  be  governed  by.  the  rules  and  conditions  of  the  appellants 
(clause  9 of  the  bill  of  lading).  There  is  also  a provision  that, 
where  goods  are  carried  on  a through  bill  of  lading  beyond  Mont- 
real, the  consignee  or  shipper  must  supply  the  agent  of  the  steamer 
at  the  port  of  destination  with  the  necessary  papers  for  passing 
the  goods  through  the  Customs  house.  One  of  the  rules  and  condi- 
tions of  the  appellants  (and  it  was  agreed  upon  the  hearing  of 
the  appeal  that  exhibit  11,  the  standard  form  of  bill  of  lading 
approved  by  the  Board  of  Railway  Commissioners,  is  to  govern 
as  to  the  shipment  over  the  appellants’  railway)  limits  their  lia- 
bility to  the  “ value  of  the  goods  at  the  time  and  place  of  shipment 
. . . under  this  bill  of  lading,  including  the  freight  and  other 

charges  if  paid  and  the  duty  if  paid  or  payable  and  not  refunded.” 

The  relation  of  the  Customs  authorities  to  the  appellants  and 
to  shipments  of  bonded  goods  over  their  railway  is  to  be  found  in 
Secs.  17  and  18  of  the  Customs  regulations,  No.  1343  (b),  which 
are  as  follows : — 

“ Section  17.  Each  Canadian  railway  company,  before  being 
permitted  to  manifest  goods . in  bond,  shall  enter  into  a general 
bond  to  be  duly  executed  in  the  penal  sum  of  $80,000  conditioned 
for  the  due  and  faithful  production  at  the  respective  ports  of 
destination  in  Canada  of  all  packages  passing  over  such  road  under 
manifest,  and  for  the  general  compliance  with  the  Customs  laws 
and  regulations  governing  such  traffic. 

“ Section  18.  All  railway  companies  shall  provide  secure  and 
commodious  sufferance  warehouses,  and  other  necessary  premises, 
in  connection  with  their  stations  at  every  Customs  port  or  out- 
port,  for  landing,  storing,  transferring,  delivering  and 'forwarding 
bonded  goods;  also,  suitable  office  accommodation,  with  fuel  and 
light,  for  the  officers  of  Customs  appointed  to  attend  such  sta- 
tions. All  such  premises  to  be  made  secure  to  the  satisfaction  of 
the  collector  or  proper  officer  of  Customs  ” 

These  goods  came  through  under  a Canadian  Customs  manifest 
of  bonded  goods,  and  were  despatched  to  Fort  Frances  on  the  20th 
June,  1921,  in  Grand  Trunk  Railway  car  26097.  On  the  day  of 
their  arrival,  the  respondent  was  notified  of  the  fact  either  early 
in  the  morning  or  after  lunch.  He  attended  at  4 p.m.  and  found 
the  goods  had  to  be  gauged  at  Port  Arthur  and  could  not  be  passed 
until  that  was  done  (Customs  Act,  R.S.C.  1906,  ch.  48,  sec.  67). 
It  is  obvious  that  he  was  not  allowed  to  pass  them,  and  could 
not  have  passed  them  before  the  theft  occurred.  Clause  6 of  the 
authorised  bill  of  lading  (exhibit  11)  has  no  application  because 
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the  76  cases  were  stolen  before  the  written  notice  referred  to  in 
that  clause  was  given. 

The  contention  that  the  carriage  was  for  and  on  account  of  the 
Customs  authorities,  and  that,  the  deliver  having  been  made  to 
them  at  Fort  Frances,  the  responsibility  of  the  appellants  was  at  an 
end,  is  not  to  my  mind  tenable. 

When  the  goods  arrived  in  Canada,  the  duty  upon  them  became 
a debt  from  the  respondent  to  the  Government  of  Canada  (sec. 
117),  and  the  goods  themselves  were  deliverable  into  the  custody 
of  the  Customs  authorities,  but  at  the  owner’s  risk  and  charge 
(secs.  28,  84,  85,  and  86),  or,  if  delivered  to  a bonded  carrier  or 
into  a sufferance  warehouse,  remained  subject  to  their  control.  But 
they  were  carried  by  the  bonded  carrier  for  and  as  the  goods  of 
the  respondent  (sec.  83),  and  they  were  delivered  into  the  sufferance 
warehouse  as  his  goods  (see  secs.  87  and  88).  The  control  of  the 
Customs  authorities  was  maintained,  throughout  the  carriage  and 
storage,  by  the  sealing  of  the  car  in  which  the  goods  were  placed 
while  in  transit,  and  by  the  lock  on  the  sufferance  warehouse  in 
Fort  Frances,  of  which  the  Customs  authorities  kept  the  only  keys. 
What  is  the  effect  of  that  control  or  temporary  possession  in  other 
respects,  it  is  not  necessary  to  consider  here. 

I am  unable  to  see  that  either  in  the  transit  or  in  the  ware- 
housing the  appellants  ceased  to  carry  or  hold  for  the  respondent. 
Their  duty  under  the  through  bill  of  lading,  and  the  standard 
Canadian  bill  of  lading  as  well,  was  to  carry  for  and  deliver  to  the 
respondent,  and  a study  of  the  various  provisions  of  both  docu- 
ments makes  this  quite  clear.  In  the  performance  of  that  duty 
and  for  the  benefit  of  the  revenue,  the  Customs  authorities  are 
in  control  of  the  goods  so  that  they  could  only  be  transported 
and  delivered  with  the  consent  of  those  authorities,  but  that  does 
not  absolve  the  appellants  from  their  duties  as  carriers.  Clause  6 
of  the  standard  bill  of  lading  (exhibit  11)  makes  it  quite  clear 
that  goods  when  bonded  are  still  subject  to  its  terms,  so  that,  after 
72  hours  have  elapsed  after  written  notice,  the  carriers  are  given 
the  right  to  treat  the  goods  as  warehoused  on  their  premises  or 
to  remove  them,  after  due  notice,  to  a public  or  licensed  warehouse, 
where  they  remain  at  the  owner’s  risk  and  without  further  liability 
to  the  carriers.  The  notice  sent  by  the  appellants  to  the  respond- 
ent on  the  28th  June  (exhibit  2)  shews  that  the  appellants 
recognised  this  as  their  position  in  relation  to  the  respondent. 
The  law  regarding  the  revenue  must  be  taken  to  be  imposed  on 
every  contract  for  the  importation  to  and  transit  of  goods  through 
Canada,  and  the  Customs  Act  indicates  that  the  security  of  the 
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revenue  is  preserved  in  some  cases  by  taking  actual  custody  as 
into  a King’s  warehouse  (sec.  28)  or  by  maintaining  control, 
thought  not  the  custody,  of  the  goods,  as  in  the  case  of  transporta- 
tion companies  and  sufferance  warehouses. 

I am  of  the  opinion  that  the  goods  throughout  were  the  goods 
of  the  respondent,  paid  for  by  him,  and  the  freight  as  well,  and 
they  continued  to  be  his  goods,  and  the  carriers  were  bound  to 
deliver  them  to  him  at  Fort  Frances  when  the  Customs  require- 
ments had  been  complied  with.  Whether  we  accept  the  interpre- 
tation of  clause  6 of  the  standard  bill  of  lading  adopted  by  this 
Court  in  the  case  of  Dyament  and  PzadhawolsTci  v.  Canadian 
Express  Co.  (1922),  52  O.L.R.  114,  that  the  carriers  became  ware- 
housemen upon  the  expiry  of  a reasonable  time  to  take  away  the 
goods  after  notice  or  knowledge  that  the  carriers  are  ready  to 
deliver,  or  that  suggested  by  Mr.  Justice  Anglin  in  Nazzareno  Y. 
Algoma  Eastern  Railway  Co.,  just  decided  in  the  Supreme  Court 
of  Canada  (1922),  70  D.L.R.  268,  namely,  that  such  reasonable 
time  is  48  hours  after  written  notice  of  the  arrival  of  the  goods, 
it  is  clear  that  the  appellants  had  not,  owing  to  the  theft  occur- 
ring so  soon  after  the  arrival  of  the  goods  at  Fort  Frances,  changed 
the  character  of  the  bailment  from  that  of  carriers  to  that  of  ware- 
housemen, and  that  in  consequence  they  are  liable  for  the  loss. 

This  appears  to  cover  the  other  points  raised,  except  the  ques- 
tion of  damages.  The  parties  seem  to  have  agreed  that  the  standard 
bill  of  lading  fixes  the  measure  of  liability  as  being  the  value  at 
the  time  and  place  of  shipment.  And  I think  the  through  bill 
of  lading  produced  is  intended  to  introduce  into  the  contract  for 
carriage  the  local  railway’s  bill  of  lading,  in  this  case  the  standard 
bill  of  lading.  No  evidence  has  been  offered  to  shew  that  at  the 
time  and  place  of  shipment  the  goods  could  have  been  procured 
from  abroad  so  as  to  have  reached  Ontario  before  the  18th  July, 
1921,  nor  that  at  Montreal,  which  I consider  was  the  “ place  of 
shipment  ” within  the  meaning  of  the  appellants’  bill  of  lading, 
better  prices  prevailed. 

The  appellants  may,  however,  at  their  own  expense,  have  a refer- 
ence to  the  Master  at  Fort  Frances  to  shew,  if  they  can,  that  the 
damages  given  should  be  reduced.  The  appeal  should  be  other- 
wise dismissed  and  judgment  entered  for  the  respondent  for  the 
amount  of  damages  found  by  the  Master,  with  costs  of  action, 
appeal,  and  reference  (subject  of  course  to  appeal).  In  case  the 
appellants  do  not,  within  two  weeks,  file  a notice  with  the  Registrar 
of  this  Court  electing  to  take  a reference,  the  appeal  will  be  dis- 
missed with  costs. 

Judgment  accordingly. 
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Limitation  of  Actions  — Mortgage  — Sale  under  Power — Redemption — 
Possession  of  First  Mortgagee — Action  by  Second  Mortgagee  and 
Vendee  for  Redemption — Status  of  Assignees  of  Equity  of  Redemp- 
tion— Acknowledgment  or  Admission — Limitations  Act,  secs.  20,  24- 

In  1894  T.  became  mortgagee  of  certain  lands,  and  in  1897  N.  became 
second  mortgagee  of  the  same  lands.  T.  died  in  1898,  having  by  her 
will  made  the  defendants  H.  et  al.  trustees  of  her  estate.  N.  con- 
veyed the  lands  to  the  S.  company  in  1902,  under  a power  of  sale 
contained  in  the  mortgage,  but  the  deed  was  held  as  an  escrow  and 
was  never  delivered  or  registered.  The  S.  company  conveyed  to  M. 
in  1910,  but  the  deed  to  M.  was  not  registered  until  1920,  shortly  be- 
fore the  commencement  of  this  action.  The  defendant  trustees  were 
in  possession  of  the  property,  and  executed  a lease  in  1912,  in  which 
N.  joined  as  a party.  In  1919  the  trustees  sold  to  the  defendant  R.; 
this  sale  was  confirmed  by  deed  in  1920,  and  also  by  a quit-claim  deed 
from  the  owner  of  the  equity  of  redemption.  The  trustees  alleged 
that  they  had  been  in  possession  for  more  than  10  years  prior  to  the 
sale,  and  that  nothing  had  been  paid  on  the  mortgage  held  by  N.  for 
more  than  10  years  prior  to  this  action,  and  relied  on  secs.  20  and  24 
of  the  Limitations  Act.  N.  and  M.  (the  plaintiffs)  admitted  the  pos- 
session of  the  trustees,  and  contended  that  it  was  by  virtue  of  an 
agreement  and  for  the  mutual  benefit  of  themselves  and  N.,  and  not 
as  mortgagees  under  the  first  mortgage.  The  plaintiffs  also  con- 
tended that  the  lease  of  1912  should  be  construed  as  an  acknowledg- 
ment in  writing  of  the  title  of  the  mortgagor  and  his  right  to  redeem, 
within  the  meaning  of  secs.  20  and  21  of  the  Limitations  Act:  — 

Held,  that  the  lease  of  1912  was  not  an  acknowledgment  by  the  trustees 
of  the  title  of  the  mortgagor  or  of  his  right  to  redeem,  within  the 
meaning  of  sec.  20  of  the  Limitations  Act. 

(2)  That  R.  had  the  necessary  status  under  the  deed  from  the  owner 
of  the  equity  of  redemption  to  question  the  transaction,  and  was 
entitled  to  plead  sec.  24  of  the  Limitations  Act  as  a defence,  and  that 
the  trustees  might  also  have  the  necessary  status. 

(3)  The  transaction  evidenced  by  the  escrow  deed  of  1902  was  not  one 
that  would  be  enforced  or  allowed  to  stand  as  against  the  mortgagor 
or  any  one  claiming  under  him. 

(4)  The  plaintiffs  had,  before  action  brought,  lost  all  claim  to  the  lands, 
and  to  any  moneys  derived  therefrom. 

In  re  Hazeldine’s  Trusts,  [1908]  1 Ch.  34,  and  In  re  Fox,  [1913]  2 Ch. 
75,  referred  to. 

Per  Hodgins,  J.A.: — The  title  of  N.  was  not  acknowledged  by  the  lease 
which  she  signed — it  was  not  such  an  acknowledgment  as  from  it 
there  might  be  fairly  implied  an  admission  that  the  person  to  whom 
it  was  given  was  the  owner  of  the  land  in  question. 

Incorporated  Society  v.  Richards  (1841),  1 Dr.  & War.  258,  290,  Furs- 
don  v.  Glogg  (1842),  10  M.  & W.  572,  576,  and  Jaynes  v.  Hughes  (1854), 
10  Ex.  430,  432,  referred  to. 

Judgment  of  Rose,  J.,  affirmed. 


An  appeal  by  the  plaintiffs  from  the  judgment  of  Rose,  J.,  at 
the  trial,  dismissing  with  costs  an  action  brought  by  Mary  Nutson 
and  Annie  Murphy  to  set  aside  a sale  of  lands  made  by  the  defend- 
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ants  Hanrahan,  Hardie,  and  Elliott,  as  trustees  of  the  Taylor 
estate,  to  their  co-defendants,  the  Raymonds,  and  for  redemption. 

October  10,  11,  and  12.  The  appeal  was  heard  by  Maclaren, 
Hagee,  Hodgins,  and  Ferguson,  JJ.A. 

Shirley  Denison , K.C.,  and  J.  L.  Murphy , for  the  appellants. 

H.  J.  Scott , K.C.,  for  the  defendants,  respondents. 

November  13.  Ferguson,  J.A. : — By  mortgage  dated  the  5th 
November,  1894,  Victoria  Taylor  became  mortgagee  of  the  lands 
in  question.  She  died  in  March,  1898,  and  the  defendants  Hanra- 
han, Hardie,  and  Elliott  are  trustees  of  her  estate.  By  mortgage 
dated  the  27th  April,  1897,  the  plaintiff  Mary  Nutson  became 
second  mortgagee  of  the  lands  in  question.  The  plaintiff  Annie 
Murphy  is  a sister  of  the  plaintiff  Mary  Nutson,  and  claims  to  be 
the  owner  of  the  equity  of  redemption  in  the  mortgaged  lands, 
under  a deed  dated  the  14th  August,  1902,  from  Mary  Nutson  to 
the  Sandwich  Land  Company,  and  a deed  dated  the  30th  March, 
1910,  from  the  Sandwich  Land  Company  to  Annie  Murphy.  The 
deed  from  Mary  Nutson  to  the  Sandwich  Land  Company  purports 
to  be  made  under  the  power  of  sale  contained  in  the  Nutson  mort- 
gage, and  is  undelivered  and  unregistered.  The  deed  dated  the  30th 
March,  1910,  from  the  Sandwich  Land  Company  to  Annie  Murphy 
was  not  registered  until  May,  1920,  shortly  before  the  commence- 
ment of  this  action. 

The  defendants  Raymond  claim  the  lands  under  an  agreement 
of  purchase  entered  into  with  their  co-defendants,  dated  the  23rd 
December,  1919,  and  a deed  from  their  co-defendants,  dated  the 
4th  March,  1920;  also  under  a quit-claim  deed  from  Frederick 
John  Holton,  the  registered  owner  of  the  equity  of  redemption, 
which  deed  is  dated  the  24th  February,  1920. 

The  defendants  the  trustees  of  the  Taylor  estate  plead  that 
they  entered  into  possession  and  continued  in  possession  of  the 
mortgaged  premises  and  in  receipt  of  the  rents  and  profits  thereof 
for  more  than  10  years  prior  to  the  sale  to  their  co-defendants,  the 
Raymonds,  and  until  action  brought,  and  rely  on  sec.  20  of  the 
Limitations  Act,  R.S.O.  1914,  ch.  75.  They  also  contend  that, 
nothing  having  been  paid  on  the  Nutson  mortgage  for  more  than 
10  years  prior  to  action  brought,  the  plaintiffs’  right  to  redeem 
has  been  barred,  and  they  rely  on  sec.  24  of  the  Limitations  Act* 

* Sections  20,  21,  and  24(1)  read  as  follows:  — 

20.  Where  a mortgagee  has  obtained  the  possession  or  receipt  of  the 
profits  of  any  land  or  the  receipt  of  any  rent  comprised  in  his  mort- 
gage the  mortgagor,  or  any  person  claiming  through  him,  shall  not 
bring  any  action  to  redeem  the  mortgage,  but  within  10  years  next 
after  the  time  at  which  the  mortgagee  obtained  such  possession  or 
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The  Raymond  defendants  plead  that  the  Taylor  trustees  had 
title  by  possession,  or,  in  the  alternative,  that  they  had  given 
proper  notice  of  sale,  and  had  the  right  to  sell  the  lands  under  the 
power  of  sale  contained  in  their  mortgage;  that  the  alleged  sale 
by  Mary  Nutson  to  the  Sandwich  Land  Company  was  not  a real 
transaction,  or  was  a transaction  that  had  not  been  completed  and 
carried  out,  and  which  will  not  be  enforced  or  allowed  to  stand  as 
against  them.  They  also  claim  title  under  the  conveyance  from 
Holton  as  registered  owner,  and  claim  the  benefit  of  the  Registry 
Act. 

The  plaintiffs  concede  that  the  Taylor  estate  trustees  have  been 
in  possession  of  the  land  since  the  making  of  the  lease  of  the  24th 
September,  1908  (exhibit  17),  and  that  since  that  date  they  have 
been  in  receipt  of  the  rents  and  profits,  but  they  deny  that  they 
were  ever  in  possession  or  in  receipt  of  the  rents  and  profits 
adversely  to  the  plaintiffs. 

The  plaintiffs  contend  that  the  verbal,  testimony  and  lease 
(exhibit  17)  establish  that  the  Taylor  estate  trustees  took  posses- 
sion by  agreement  between  themselves  and  Mary  Nutson,  and  under 
that  agreement  they  entered  into  possession  for  the  benefit  of  and 
(I  take  it)  for  themselves  and  as  trustees  , for  the  second  mort- 
gagees, and  they  did  not  enter  as  mortgagees  under  their  mortgage. 
(See  para.  3 of  the  statement  of  claim.) 

The  plaintiffs  further  contend  that,  if  such  verbal  agreement 
is  not  made  out,  exhibit  24,  being  a lease  dated  the  30th  May,  1912, 
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receipt,  unless  in  the  meantime  an  acknowledgment  in  writing  of  the 
title  of  the  mortgagor,  or  of  his  right  to  redemption,  has  been  given  to 
the  mortgagor  or  to  some  person  claiming  his  estate,  or  to  the  agent  of 
such  mortgagor  or  person,  signed  by  the  mortgagee,  or  the  person 
claiming  through  him,  and  in  such  case  no  such  action  shall  be 
brought,  but  within  10  years  next  after  the  time  at  which  such  acknow- 
ledgment, or  the  last  of  such  acknowledgments  if  more  than  one, 
was  given. 

21.  Where  there  are  more  mortgagors  than  one,  or  more  persons 
than  one  claiming  through  the  mortgagor  or  mortgagors,  such  acknow- 
ledgment, if  given  to  any  of  such  mortgagors  or  persons,  or  his  or  their 
agent,  shall  be  as  effectual  as  if  the  same  had  been  given  to  all  such 
mortgagors  or  persons. 

24. — (1)  No  action  shall  be  brought  to  recover  out  of  any  land  or 
rent  any  sum  of  money  secured  by  any  mortgage  or  lien,  or  otherwise 
charged  upon  or  payable  out  of  such  land  or  rent  ....  but  within 
10  years  next  after  a present  right  to  receive  the  same  accrued  to  some 
person  capable  of  giving  a discharge  for,  or  release  of  the  same,  unless 
in  the  meantime  some  part  of  the  principal  money  or  some  interest 
thereon  has  been  paid,  or  some  acknowledgment  in  writing  of  the  right 
thereto  signed  by  the  person  by  whom  the  same  is  payable,  or  his 
agent,  has  been  given  to  the  person  entitled  thereto  or  his  agent;  and 
in  such  case  no  action  shall  be  brought  but  within  10  years  after  such 
payment  or  acknowledgment,  or  the  last  of  such  payments  or  acknow- 
ledgments if  more  than  one,  was  made  or  given. 
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must  be  construed  to  be  an  acknowledgment  in  writing  of  the  title 
of  the  mortgagor  and  of  his  right  to  redeem,  within  the  meaning 
of  secs.  20  and  21  of  the  Limitations  Act. 

The  learned  trial  Judge  has  found  against  the  special  verbal 
agreement  pleaded ; and,  after  careful  consideration  of  the  evidence, 
the  exhibits,  and  the  circumstances  disclosed  in  the  evidence,  I 
am  not  only  unable  to  say  that  the  learned  Judge  was  clearly  wrong, 
but  am  of  opinion  that  he  was  right  in  his  conclusion  that  the 
special  verbal  agreement  alleged  in  the  pleadings,  and  which  was 
said  to  have  been  made  with  Mr.  McDougall,  now  deceased,  and 
which  is  not  embodied  or  referred  to  in  any  writing,  has  not  been 
made  out. 

That  brings  us  to  a consideration  of  the  meaning  and  effect 
of  the  lease  of  May,  1912  (exhibit  24). 

By  this  document  the  Taylor  trustees,  as  lessors,  of  the  first 
part,  demised  and  leased  the  lands  to  John  McNeigh  & Sons,  as 
lessees,  of  the  second  part.  The  plaintiff  Mary  Nutson  is  in  thair 
document  named  as  a party  of  the  third  part,  and  executes  the 
document,  but  the  only  reference  to  her  in  the  document  reads  as 
follows : “ The  said  party  of  the  third  party  hereby  consents  and 
agrees  to  the  within  lease.” 

The  learned  trial  Judge  has  concluded  that  the  document  is 
not  an  acknowledgment  in  writing  by  the  Taylor  estate  trustees  of 
the  title  of  the  mortgagor,  or  of  his  right  to  redeem,  within  the 
meaning  of  sec.  20  of  the  Limitations  Act.  Upon  this  point  I agree 
in  the  reasoning  and  conclusion  of  the  learned  trial  Judge,  and 
have  nothing  to  add  thereto. 

This  will  be  sufficient  to  dispose  of  the  action ; but  Mr.  Scott 
urged  us  to  consider  sec.  24  of  the  Limitations  Act  in  its  appli- 
cation to  the  facts  of  this  case.  It  was  conceded  that  nothing  had 
been  paid  on  the  Nutson  mortgage,  but  counsel  for  the  plaintiffs 
urges  that  sec.  24  applies  only  to  a mortgage,  and  is  applicable 
only  as  against  the  mortgagee,  and  has  no  application  here,  because 
from  and  after  August,  1902,  when  Mary  Nutson  made  the  agree- 
ment to  sell  to  the  Sandwich  Land  Company,  evidenced  by  the 
escrow  deed  of  1902,  Nutson’s  position  in  reference  to  the  land 
was  changed  from  that  of  mortgagee  thereof  to  trustee  thereof  for 
the  purchaser. 

The  defendants  say  that  the  sale  to  the  Sandwich  Land  Com- 
pany was  not  a real  transaction,  or,  if  intended  as  a real  transac- 
tion, was  a transaction  that  was  never  carried  out,  and  is  one  that 
will  not  be  enforced  or  allowed  to  stand  as  against  the  defendants. 
The  plaintiffs  answer  that  by  saying  that  the  defendants  have  no 
status  to  question  the  transaction.  I am  of  opinion  that  the  Ray- 
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mond  defendants,  under  their  conveyance  from  Holton,  have  the 
necessary  status,  and  it  may  be  that  the  other  defendants  have 
the  status  and  right  to  raise  this  question. 

The  witness  Murphy  makes  it  clear  that  the  deed,  Nutson  to  the 
Sandwich  Land  Company,  dated  August,  1902,  was,  at  the  time  Hanbahan. 
of  the  trial,  still  in  his  hands  as  an  escrow,  and  consequently  that  Ferguson, 
Mary  Nutson  had  not  by  that  deed  divested  herself  of  the  title 
she  acquired  under  the  mortgage;  but  the  question  remains,  does 
the  escrow  deed  evidence  an  agreement  of  sale  and  purchase  under 
which  the  Sandwich  Land  Company  would  acquire  an  equitable 
title,  which  the  Court  would  enforce  as  against  the  mortgagor  or 
any  one  claiming  under  her  ? 

I have  read  and  re-read  Mr.  Murphy’s  testimony  in  reference 
to  that  transaction,  and  as  to  why  the  deed  was  signed  and  held 
undelivered  for  20  years,  and  I am  unable  to  find  one  reason  or 
circumstance  outside  of  the  formal  nature  of  the  undelivered  con- 
veyance that  would  lead  me  to  believe  that  the  transaction  and 
deed  were  the  outcome  of  or  evidenced  the  final  result  of  honest 
efforts  of  a mortgagee  seeking  and  endeavouring  to  realise  upon  a 
mortgage  security  to  advantage. 

It  is  hard  to  make  out  just  why  the  escrow  deed  of  1902  was 
signed.  I incline  to  the  view  that  it  was  never  intended  to  evidence 
or  carry  out  a real  transaction,  but  was  signed  and  held  as  a 
screen  or  cloak  which  could  be  used  for  the  purpose  of  enabling 
Mary  Nutson  to  convey  the  lands,  without  being  again  obliged  to 
have  recourse  to  her  mortgage,  and  thereunder  to  institute  and 
carry  on  sale  proceedings. 

The  deed  never  was  delivered,  and  it  is  not  at  all  established 
that  anything  was  paid  as  consideration  therefor,  or  under  the 
agreement.  However  that  may  be,  I am  clearly  of  the  opinion  that 
the  transaction  evidenced  by  the  deed  is  not  one  that  would  be 
enforced  or  allowed  to  stand  as  against  the  mortgagor  or  any  one 
claiming  under  him,  and  I think  the  Raymonds  are  in  that  posi- 
tion, and  as  such  entitled  to  plead,  as  a defence  to  any  claim  on  the 
Nutson  mortgage,  sec.  24  of  the  Limitations  Act, 

I am,  for  these  reasons,  of  opinion  that  the  plaintiffs  had,  prior 
to  action  brought,  lost  all  claim  to  the  lands,  and  to  any  moneys 
that  were  derived  therefrom.  See  In  re  Hazeldine’s  Trusts,  [1908] 

1 Ch.  34,  and-Jn  re  Fox , [1913]  2 Ch.  75. 

The  view  I have  taken  renders  it  unnecessary  to  consider  the 
Registry  Act,  and  the  effect  of  the  deed  from  Holton  to  Raymond 
as  against  the  alleged  unregistered  equitable  title  of  Annie  Murphy. 

I would  dismiss  the  appeal  with  costs. 

Maclaren  and  Magee,  JJ.A.,  agreed  with  Ferguson,  J.A. 
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Hodgins,  J.A. : — I agree  with  my  brother  Ferguson’s  judg- 
ment, which  I have  had  the  advantage  of  perusing.  I am  unable 
to  see  that  the  appellant  Murphy  has  any  estate  or  interest  in  the 
lands  in  question,  as  the  deed  to  her  grantor  is  now  and  always 
has  been  inoperative,  and  the  condition  upon  which  the  escrow 
depends  has  become  impossible  of  effective  performance.  The 
ascertainment  now  of  the  proper  amount  due  on  the  Taylor  mort- 
gage would  not  affect  rights  acquired  while  the  condition  of  escrow 
attached  to  the  deed. 

The  title  of  the  appellant  Nutson  cannot  be  said  to  be  ack- 
nowledged by  the  lease  which  she  signed.  There  is  not  in  it  the 
barest  recital— there  is  only  her  name  as  a party  and  a statement 
that  she  consents  to  the  lease,  but  for  what  purpose  or  in  what 
capacity  does  not  appear. 

This  does  not  seem  to  come  up  to  the  standard  fixed  by  the 
cases  on  the  subject.  This  is  stated  in  some  of  them  in  this  way: 
“ a sufficient  acknowledgment;  of  title  .upon  the  face  of  the  cor- 
respondence ” ( per  Sugden,  L.C.,  in  Incorporated  Society  v.  Rich- 
ards (1841),  1 Dr.  & War.  258,  290) ; or  such  an  acknowledgment 
" as  from  it  there  may  be  fairly  implied  an  admission  that  the 
person  to  whom  it  is  given  is  the  owner  of  the  land  in  question  ” 
(Halsbury’s  Laws  of  England,  vol.  19,  p.  132);  or  "in  effect  an 
admission  that  rent  was  due,  and  therefore  an  acknowledgment  of 
the  title  of  the  testator,  in  whose  right  the  plaintiff,  the  executrix, 
claimed  the  rent”  ( Fursdon  v.  Clogg  (1842),  10  M.  & W.  572, 
576)  ; or  " the  effect  of  the  covenant 99  (to  surrender  the  premises  on 
payment  of  the  loan)  “was  to  admit  that  at  the  moment  anterior 
to  the  execution  of  the  deed  the  plaintiff  had  title”  ( Jayne  v. 
Hughes  (1854),  10  Ex.  430,  432). 

Appeal  dismissed  with  costs. 
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Hutton  v.  Dent. 


Nov.  13. 


Covenant — Agreement  for  Purchase  of  Land  in  Saskatchewan — Assign - 
ment  by  Vendor  ( Defendant ) to  Plaintiff — Covenant  by  Vendor  to 
Pay  if  Purchaser  should  Make  Default — Sale  of  Land  under  Judg- 
ment of  Saskatchewan  Court — Plaintiff  Becoming  Purchaser — Mort- 
gage Assumed  by  Purchaser  Becoming  in  Default — Sale  of  Land  by 
Mortgagee — Inability  of  Plaintiff  to  Convey  Land  to  Defendant — 
Whether  Covenant  Enforceable  — Inability  Caused  by  Default  of 
Party  Liable  to  Pay  — Recovery  of  Amount  Due  upon  Covenant, 
Less  Price  Paid  at  Sale — Claim  upon  Saskatchewan  Judgment — 
Whether  Amount  Due  Certain  or  Uncertain. 

The  judgment  of  Mowat,  J.,  52  O.L.R.  378,  was  affirmed  by  a Divisional 
Court. 

Held,  that  the  defendant  was  not  in  a position  to  raise  the  objection 
that  the  plaintiff  (the  assignee  of  the  sale-agreement),  by  his  pur- 
chase at  the  sale  under  the  judgment  and  order  in  the  Saskatchewan 
action,  had  taken  the  land  in  satisfaction  of  his  debt,  or  that  he  was 
bound  to  have  kept  it  at  all  hazards,  so  as  to  be  able  to  hand  it  over 
to  the  defendant  (the  assignor  and  covenantor)  when  she  was  asked 
to  pay,  and  so  was  barred  from  recovery  either  upon  the  judgment  or 
the  covenant. 

The  rule  in  mortgage  cases  that  the  inability  of  the  mortgagee  to  recon- 
vey will  not  bar  his  right  of  action  on  the  covenant,  if  that  inability 
arises  from  any  default  of  the  mortgagor,  is  applicable  to  a case 
between  vendor  and  purchaser. 

Review  of  the  authorities. 

The  plaintiff  was  entitled  to  recover  the  amount  due  upon  the  covenant, 
less  the  price  paid  by  him  upon  the  sale — which  was  practically  the 
same  as  would  have  been  recoverable  in  case  the  purchaser  had  re- 
fused to  carry  out  the  contract  and  had  been  sued  for  damages. 
Discussion  of  the  rights  of  the  plaintiff  in  regard  to  his  claim  upon  the 
judgment  of  the  Saskatchewan  Court. 

Appeal  by  the  defendant  from  the  judgment  of  Mowat,  J., 

52  O.L.R.  378. 

October  13  and  16.  The  appeal  was  heard  by  Maclaren, 
Magee,  Hodgins,  and  Ferguson,  JJ.A. 

A.  G.  Slaght , K.C.,  and  J.  P.  Walsh , for  the  appellant. 

F.  H.  Thompson,  K.C.,  for  the  plaintiff,  respondent. 

November  13.  Hodgins,  J.A. : — This  is  an  appeal  from  the 
judgment  of  Mowat,  J.,  by  which  he  directed  judgment  to  be 
entered  for  the  respondent  for  $5,582.32  and  interest  upon  the 
appellant’s  covenant.  This  covenant  was  contained  in  an  assign- 
ment, dated  the  21st  May,  1913,  to  the  respondent  of  an  agreement 
for  the  purchase  of  certain  lands  in  the  north-west  by  one  H.  W. 
Boles  from  the  appellant. 

That  covenant  is  in  the  following  words : — 
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“ And  the  said  assignor  ” (the  appellant)  “ doth  further,  for 
himself,  his  heirs,  executors,  administrators,  and  assigns,  covenant, 
promise,  and  agree  with  the  said  assignee,  his  heirs,  executors, 
administrators,  and  assigns,  that  in  case  of  default  by  the  pur- 
chaser in  payment  of  any  sum  or  sums  of  money  which  shall 
become  due  or  owing  under  the  articles  of  agreement  and  that 
(sic)  he  will  forthwith  on  demand  well  and  truly  pay  or  cause  to 
be  paid  to  the  said  assignee,  his  heirs,  executors,  administrators,  or 
assigns,  any  sum  or  sums  so  in  default  ” 

[Note:  The  agreement  provides  that  wherever  the  masculine 
term  is  used  it  shall  include  the  feminine] . 

On  reference  to  the  original  agreement  which  was  thus  assigned, 
it  would  appear  that  the  purchaser,  Boles,  bought  the  property 
from  the  appellant  for  $5,635,  which  he  was  to  pay  as  follows: 
$900  cash;  $1,000  by  assuming  and  paying  off  a mortgage  to  the 
Canadian  Mortgage  and  Investment  Company;  and  the  balance  by 
instalments  during  1914,  1915,  and  1916,  together  with  interest. 

In  the  Saskatchewan  action  a judgment  was  recovered  upon 
this  covenant,  and  an  order  was  made  for  the  sale  of  the  lands  and 
payment  by  the  appellant  of  any  deficiency  after  crediting  the 
money  realised  at  the  sale.  The  respondent,  having  obtained  the 
leave  of  the  Court  to  bid,  bought  the  property  at  the  Court  sale  for 
$500.  The  trial  Judge  here,  while  declining  to  permit  the  respond- 
ent to  recover  upon  that  judgment,  allowed  him  to  succeed  upon 
the  original  consideration  (the  covenant  in  question),  upon  which, 
as  well  as  upon  the  judgment,  this  action  has  been  brought. 

It  would  appear  that,  the  mortgage  referred  to  in  the  agree- 
ment as  being  made  to  the  Canadian  Mortgage  and  Investment 
Company  having  become  in  default,  proceedings  were  taken  on  it 
after  the  purchase  by  the  respondent,  and  the  land  was  sold.  In 
consequence  of  this,  the  respondent  is  unable  to  convey  the  land 
to  the  appellant,  should  she  be  prepared  to  pay  the  judgment. 

It  was  very  strongly  urged  that  the  respondent  by  his  purchase 
had  taken  the  land  in  satisfaction  of  the  debt,  or  that  he  was 
bound  to  have  kept  it  at  all  hazards,  so  as  to  be  able  to  hand  it 
over  to  the  appellant  when  she  was  asked  to  pay;  and,  further, 
that,  not  having  done  so,  he  could  not  recover  either  upon  the 
judgment  or  the  covenant. 

Recovery  in  this  action  upon  the  Saskatchewan  judgment  is 
open  to  the  objection,  given  effect  to  by  the  learned  trial  Judge, 
that  it  is,  so  far  as  formal  proof  goes,  uncertain  in  amount;  but 
the  effect  of  what  took  place  under  it  must  be  considered.  The 
action  of  that  Court,  which  had  jurisdiction  over  the  parties,  was 
in  effect  to  realise  the  value  of  the  purchaser’s  interest  in  the  lands 
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and  give  him  the  benefit  of  that  value  upon  his  debt,  and  the 
appellant  got  the  like  advantage.  This  result  is  in  accordance 
with  the  old  settled  practice  in  this  Province  and  in  England  in 
similar  cases:  Sanderson  v.  Burdett  (1871),  18  Gr.  417;  Shelly  V. 
Shelly  (1871),  ib.  495;  Sugden  on  Vendors  and  Purchasers,  14th 
ed.,  p.  267.  It  calls  for  no  comment  except  to  say  that  it  is  not 
inequitable  to  ask  for  payment  of  the  balance  of  the  purchase-price, 
if  the  interest  which  the  purchaser  acquired  under  the  sale-agree- 
ment is  liquidated  and  applied  to  reduce  his  indebtedness.  As  the 
appellant  attorned  to  the  jurisdiction  of  the  Saskatchewan  Court, 
she  cannot  complain  of  its  procedure,  and  in  this  case  she  not  only 
does  not  do  so  but  contends  that  she  is  relieved  of  liability  by  what 
was  done. 

Whether  or  not,  if  the  respondent  had  remained  owner  of  the 
property,  he  would  now,  by  the  combined  effect  of  the  assignment 
of  the  appellant’s  interest  to  him  and  of  'his  acquisition  of  the 
purchaser’s  interest,  be  bound  to  convey  the  land  to  the  appel- 
lant as  a condition  of  enforcing  his  rights  upon  the  covenant,  it  is 
useless  to  discuss.  But  it  cannot  be  contended  that  his  purchase 
at  the  Court  sale  put  him  in  the  position  of  a person  who  was 
bound  to  indemnify  the  appellant  against  the  prior  mortgage. 
By  virtue  of  the  covenants  of  Boles  and  of  herself  in  the  sale- 
agreement  and  in  the  assignment  thereof  to  the  respondent,  Boles, 
in  the  first  place,  and  then  the  appellant,  were,  as  to  the  respond- 
ent, required  to  pay  off  this  incumbrance.  By  the  sale-agreement 
he  became  entitled  to  have  the  covenant  of  Boles  to  discharge 
the  mortgage  performed  by  him,  and,  if  not  by  him,  then  by  the 
appellant,  and  to  enforce  that  right.  It  seems,  however,  that  after 
his  purchase  at  the  sale,  he  paid  $200  and  $300  on  this  mortgage, 
after  which  the  mortgagee  therein  exercised  his  power  of  sale 
and  sold  the  property,  thus  cutting  out  the  estate  of  the  respond- 
ent, as  well  as  that  of  the  appellant  and  Boles,  if  they  still  retained 
any  interest  therein.  Hence,  by  no  fault  of  his  but  by  the  default 
of  Boles  and  of  the  appellant,  the  respondent  was  not,  at  the 
time  when  this  action  was  begun,  in  a position  to  convey  the  lands 
to  the  appellant  if  and  when  she  paid  what  she  had  covenanted  to 

pay. 

If  this  were  a case  between  mortgagee  and  mortgagor,  the 
facts  would  bring  it  within  the  exception  to  the  equitable  doctrine 
set  forth  in  Palmer  v.  Hendrie  (1859-60),  27  Beav.  349,  28  Beav. 
341;  Walher  v.  Jones  (1865),  L.R.  1 P.C.  50.  This  exception 
allows  recovery  to  be  had  in  cases  where  the  land  has  by  the  default 
of  the  party  liable  to  pay  the  debt  passed  out  of  the  hand  of  the 
mortgagee. 
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In  Coote  on  Mortgages,  8th  ed.,  p.  993,  this  statement  is 
made : — 

“ The  inability  of  the  mortgagee  to  reconvey  will  not  bar  his 
right  of  action  on  the  covenant,  or  other  remedies,  if  such  inability  * 
arises  from  any  default  of  the  mortgagor.  So,  where  a mort- 
gagee of  leaseholds  has,  after  foreclosure  of  subsequent  mortgagees, 
been  ousted  from  the  estate  for  breach  of  covenants,  which  the 
mortgagor's  executors  should  have  kept,  the  mortgagee  may  prove 
against  the  mortgagor's  estate." 

See  also  Fisher  on  Mortgages,  Canadian  ed.  (1910),  pp.  985, 
988 ; Halsbury's  Laws  of  England,  vol.  21,  p.  271 ; Worthington  & 
Co.  Limited  v.  Abbott,  [1910]  1 Ch.  588. 

Sir  W.  M.  James,  Y.-C.,  said  in  In  re  Burrell  (1869),  L.R. 

7 Eq.  399,  the  case  upon  which  the  text  of  Coote  is  founded : “ He  " 
(the  mortgagee)  "has  simply  by  vis  major , or  rather,  by  the 
default  of  his  mortgagor,  been  deprived  of  the  thing  which  he  held 
as  a security  for  his  debt"  (p.  408).  And  in  Budge  v.  Richens 
(1873),  L.R.  8 C.P.  358,  a plea  by  a mortgagor  that  the  mortgagee 
has  sold  under  her  power  of  sale,  and,  having  thus  parted  with  the 
property,  was  disabled  from  suing  for  the  balance  of  the  debt  after 
crediting  the  proceeds  of  the  sale,  was  struck  out.  In  this  Province 
the  following  cases  establish  this  exception:  Pegg  v.  Hobson 
(1887),  14  O.R.  272;  Beatty  v.  Bailey  (1912),  26  O.L.R.  145. 

I think  the  principle  upon  which  this  exception  depends  is 
one  which  obtains  between  vendor  and  purchaser,  for  it  is  one  of 
reason  and  common  sense.  This  is  an  ordinary  action  on  a coven- 
ant, and  the  rules  as  to  contract  apply  and  govern  the  rights  of 
the  parties.  In  Fry  on  Specific  Performance,  5th  ed.,  pp.  464, 
465,  it  is  said: — 

" A defendant  who  has  waived  the  performance  by  the  plaintiff 
of  what  was  on  his  part  to  be  performed  cannot,  of  course,  use  the 
non-performance  as  a defence  . . . Still  more  clearly,  if  pos- 

sible, is  non-performance  by  the  plaintiff  excused  when  that  has 
resulted  from  neglect  or  default  of  the  defendant.  So  where  the 
purchaser  prevents  the  vendor  from  completing  his  title,  he  will 
he  compelled  to  forgo  an  objection  he  may  raise  on  the  score  of 
that  incompleteness." 

This  statement  is  founded  on  Hotham  v.  Bast  India  Co.  (1787), 

1 T.R.  638,  and  Murrell  v.  Goodyear  (1860),  1 DeGr.  F.  & J.  432. 
The  former  case  was  one  of  contract.  Ashurst,  J.,  in  speaking  of 
the  necessity  for  a certificate  of  short  tonnage,  says  (p.  645)  : “ It 
is  unnecessary  to  say  whether  the  clause  relative  to  the  certificate 
be  a condition  precedent  or  not;  for  granting  it  to  be  a condition 
precedent,  yet  the  plaintiffs  having  taken  all  proper  steps  to  obtain 
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the  certificate,  and  it  being  rendered  impossible  to  be  performed 
by  the  neglect  and  default  of  the  company’s  agents,  which  the 
jury  found  to  be  the  case,  it  is  equal  to  performance.” 

The  head-note  of  Murrell  v.  Goodyear  is  as  follows : — 

“ The  assignees  of  an  insolvent  put  up  for  sale  an  estate,  which 
had  been  impressed  with  the  character  of  personalty,  and  which, 
if  it  retained  that  character,  belonged  absolutely  to  the  insolvent. 
A purchaser,  upon  investigation  of  the  title,  discovered  that  there 
was  a good  reason  to  contend  that  a prior  owner  had  elected  to 
take  the  estate  as  realty,  in  which  case  the  fee  belonged  to  the 
heir  of  the  insolvent’s  late  wife,  the  insolvent  himself  being  only 
tenant  by  the  curtesy.  The  purchaser,  after  some  correspondence, 
in  which  he  required  the  concurrence  of  the  heir,  abruptly  gave 
notice  to  determine  the  contract,  and  immediately  afterwards  bought 
up  the  title  of  the  heir.  Held,  that  he  could  not  avail  himself  of 
this  purchase  to  defeat  his  contract,  but  that  he  had  thereby 
removed  the  objections  to  the  title,  and  specific  performance  was 
decreed  against  him,  allowing  him  the  expenses  of  his  purchase 
from  the  heir.” 

In  Halsbury’s  Laws  of  England,  vol.  27,  p.  58,  dealing  with 
specific  performance,  the  deduction  made  from  the  same  cases  is 
thus  stated : “ Non-performance  by  the  plaintiff  cannot  be  relied 

on  by  the  defendant  where  ...  it  has  been  caused  by  breach 
of  contract  or  by  prevention  on  the  part  of  the  defendant.” 

In  Mackay  y.  Dick  (1881),  6 App.  Cas.  251,  it  is  decided  that 
if,  in  the  case  of  a contract  for  sale  and  delivery,  which  makes 
acceptance  of  the  thing  sold  and  payment  of  the  price  conditional 
on  a certain  thing  being  done  by  the  seller,  the  buyer  prevents  the 
possibility  of  the  seller  fulfilling  the  condition,  the  contract  is  to 
be  taken  as  satisfied. 

The  cases  of  Thomas  v.  Fredricks  (1847),  10  Q.B.  775,  and 
Bradley  v.  Benjamin  (1877),  46  L.J.Q.B.  590,  are  based  upon  the 
same  principle.  In  the  latter  case  the  decision  proceeded  on  the 
fact  that  “ the  defendants,  by  their  own  voluntary  act,  put  it  out 
of  the  plaintiff’s  power  to  procure,  and  disabled  themselves  from 
receiving,  the  benefit  for  which  they  engaged  to  pay.” 

Here,  the  mortgage  proceedings  which  resulted  in  the  loss  to 
the  respondent  as  well  as  to  the  appellant  of  the  land  in  question 
were  taken  under  the  mortgage  to  the  Canadian  Mortgage  and 
Investment  Company,  which,  under  the  agreement  for  sale,  was 
to  be  assumed  and  paid  off  by  the  purchaser  Boles.  It  is  the 
mortgage-money  secured  by  this  mortgage  that  the  appellant  in 
the  agreement  between  her  and  the  respondent,  dated  the  21st  May, 
1913,  covenanted,  promised,  and  agreed  to  pay  in  case  of  default 
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of  payment  thereof  by  the  purchaser  Boles.  The  appellant  is, 
therefore,  not  in  a position  to  raise  the  objection  which  was  so 
strongly  argued  before  us  as  a bar  to  recovery  against  her. 
The  amount  due  on  the  covenant,  after  crediting  the  price  paid 
by  the  respondent  at  the  sale,  is  practically  the  same  as  would  have 
been  recoverable  in  case  Boles  had  refused  to  carry  out  the  contract 
and  had  been  sued  for  damages : Dart  on  Vendors  and  Purchasers, 
p.  185. 

The  two  weeks  allowed  for  election  to  take  a reference  as  to 
amount  will  be  extended  until  two  weeks  after  delivery  of  this 
judgment;  otherwise  the  appeal  must  be  dismissed. 

Maclaren,  J.A.,  agreed  with  Hodgins,  J.A. 

Magee,  J.A. : — I agree  with  my  brother  Hodgins  that  this 
appeal  should  be  dismissed.  It  is  not  necessary  to  express  an 
opinion  whether  the  plaintiff  was  precluded  from  recovering  upon 
the  Saskatchewan  judgment  by  reason  of  uncertainty  in  amount. 
The  amount  was  certain,  and  execution  could  have  issued  upon  it, 
but  that  amount  was  reduced  by  subsequent  events — the  sale  under 
the  Court’s  order,  at  which  the  plaintiff  happened  to  be  the  pur- 
chaser. The  amount  realised  by  sale  had  to  be  credited  on  the 
judgment,  just  as  a subsequent  payment  of  money  would  be  credi- 
ted or  moneys  realised  from  collateral  securities — but  those  sub- 
sequent credits,  though  arising  out  of  concurrent  relief  granted 
to  the  plaintiff,  hardly  seem  to  render  the  judgment  uncertain. 

The  defendant  was  a party  to  the  judgment,  unappealed  from, 
which  allowed  the  plaintiff  to  become  purchaser,  and  he  was  not 
acquiring  the  property  by  title  paramount. 

It  is  not  necessary  to  consider  what  would  be  the  result  if  it 
were  a case  of  the  mortgagee  suing  the  mortgagor  upon  the  coven- 
ant for  payment. 

Ferguson,  J.A. : — I agree  in  the  result  proposed  by  my  brother 
Hodgins,  and  have  little  to  add  to  his  reasons. 

The  Saskatchewan  judgment  awarded  the  plaintiff  a sum  cer- 
tain, $4,563.52,  and  interest.  On  the  entry  of  judgment  that  sum 
was  presently  payable,  and  execution  might  have  been  issued  there- 
for. The  judgment  further  directs  that  the  lands  which  form 
the  subject-matter  of  the  contract  should  be  sold  by  the  Court,  and 
the  proceeds  applied  toward  payment  of  the  amount  awarded  to 
the  plaintiff. 

The  judgment  allowed  the  plaintiff  to  bid  at  the  sale,  and  the 
plaintiff  became  the  purchaser  at  a sum  less  than  his  claim.  It  is 
argued  that  the  paragraph  in  the  judgment  which  allowed  the 
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plaintiff  to  bid  at  the  sale  was  inequitable,  unjust,  and  contrary  to 
law,  in  that  it  permitted  the  plaintiff  to  purchase  the  lands  with- 
out releasing  his  claim  for  the  balance,  and  that  the  effect  of  the 
transaction  was  to  allow  the  plaintiff  to  have  both  the  lands  and 
his  moneys.  For  the  proposition  that  this  is  contrary  to  law,  the 
defendant  relies  upon  Sayre  v.  Security  Trust  Co.  (1920),  61 
Can.  S.C.R.  109.  In  the  reported  opinions  of  the  learned  Judges 
of  the  Supreme  Court  of  Canada,  there  are  several  statements  that 
indicate  that,  had  the  defendant  appealed,  it  would  have  been 
held  that  a judgment  allowing  the  plaintiff  to  purchase  at  less 
than  his  claim  was  not  in  accordance  with  the  laws  of  Saskatche- 
wan. The  parties  to  this  action  were  both  before  the  Court  in  Sas- 
katchewan. No  appeal  was  taken,  and  it  seems  to  me  that  the 
objection  now  raised  could  and  should  have  been  raised  in  the 
Saskatchewan  Court,  and,  not  having  been  raised  in  that  Court, 
cannot  be  raised  in  this  Court,  for  this  Court  cannot  sit  in 
appeal  from  a Saskatchewan  Court.  See  the  cases  collected  and 
reviewed  in  Piggott  on  Foreign  Judgments,  2nd  ed.,  pp.  100-103, 
where  the  law  is  stated  as  follows: — 

“ In  an  action  on  a foreign  judgment  the  English  court  will 
not  entertain  any  matter  which  should  have  been  raised  by  way 
of  defence  to  the  foreign  suit,  or  which,  being  properly  a ground 
of  appeal,  is  cognisable  only  by  the  appellate  tribunals  of  the 
country  in  which  the  judgment  was  pronounced  ''  (p.  102). 

“ The  tribunals  of  all  nations  must  in  their  several  degrees  be 
considered  equal  in  their  dignity  and  in  their  powers  of  adminis- 
tering justice : — ‘ The  courts  in  this  country  have  no  right,  prais- 
ing themselves  to  say,  we  will  administer  the  law  better  and  do 
more  justice  than  the  other  court  will.  Courts  must  respect  each 
other'”  (p.  103). 

I am  also  of  opinion  that,  had  there  been  no  sale,  or  if  the 
Court  sale  was  held  to  be  invalid,  and  the  first  mortgagee  had 
foreclosed  or  sold,  so  that  the  plaintiff  was  unable  to  convey,  yet, 
because  it  was  the  duty  of  the  defendant  to  pay  off  the  first  mort- 
gage, she  cannot,  in  an  action  on  the  covenant,  set  up  the  plain- 
tiff's inability  to  convey.  To  allow  her  to  do  so  would  be  to  allow 
her  to  take  advantage  of  her  own  default. 

Appeal  dismissed  with  costs. 
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[ORDE,  J.] 

Re  Karch. 

Will — Construction — Bequest  of  Share  of  Estate  to  he  Held  in  Trust  for 
Brother — Income  to  he  Paid  to  Brother  during  Life  hut  to  he  With- 
held and  Allowed  to  Accumulate  for  Benefit  of  Brother  in  Certain 
Event  — Absolute  Gift  — Receiver  Appointed  in  Aid  of  Execution 
upon  Judgment  against  Brother  — Right  of  Receiver  to  Sufficient 
Part  of  Trust-fund  to  Satisfy  Judgment. 

The  applicant,  having  a judgment  against  her  husband  for  alimony,  was 
appointed  receiver  to  get  in  moneys  coming  to  him  from  his  brother’s 
estate  under  the  provisions  of  the  latter’s  will,  which  provided  that 
a certain  share  of  his  estate  should  be  held  in  trust  for  the  husband, 
the  income,  rents,  and  profits  arising  therefrom  to  be  paid  to  him 
during  his  lifetime,  in  the  discretion  of  a trustee,  and  at  his  death 
the  share  to  be  administered  as  if  it  was  a part  of  his  (the  husband’s) 
estate;  but,  if  his  wife,  the  applicant  should  apply  for  an  increased 
allowance  of  alimony  on  account  of  this  testamentary  provision,  the 
trustee  was  directed  to  withhold  the  rents,  profits,  and  income  from 
the  husband  during  his  lifetime,  and  perihit  them  to  accumulate  as 
long  as  his  wife  survived  him,  but  in  case  she  predeceased  him  to 
pay  them  over  to  the  husband:  — 

Held,  that  the  gift  was  an  absolute  immediate  gift  of  the  corpus  of  the 
share  to  the  husband,  and  that  he  could  put  an  end  to  the  trust  at 
any  time  and  demand  payment  of  the  corpus. 

The  applicant  was  entitled,  as  receiver  by  way  of  equitable  execution, 
to  be  paid  forthwith  by  the  trustee  so  much  of  the  moneys  payable 
to  the  husband  as  would  satisfy  the  amount  due  under  the  judgment 
and  certain  orders  for  payment  of  money. 

Motion  toy  Magdalena  Karch,  a judgment  creditor  of  her  hus- 
band, Charles  Frederick  Karch,  and  appointed  by  the  Court 
receiver  to  get  in  moneys  of  the  estate  of  Henry  William  Karch, 
deceased,  coming  to  Charles  Frederick  Karch,  to  the  extent  of  her 
judgments,  for  an  order  declaring  the  true  interpretation  of  the  will 
of  Henry  William  Karch,  who  was  a brother  of  Charles  Frederick. 

September  20.  The  motion  was  heard  by  Orde,  J.,  in  the 
Weekly  Court,  Toronto. 

P.  Kerwin,  for  the  applicant. 

J.  B.  Dalzell,  for  the  Canada  Trust  Company,  trustee  of  the 
estate  of  Henry  William  Karch. 

Several  others  interested  in  the  estate  were  duly  served,  but  did 
not  appear. 

November  13.  Orde,  J. : — The  applicant,  Magdalena  Karch, 
is  the  wife  of  Charles  Frederick  Karch.  On  the  19th  June,  1912, 
Magdalena  Karch  recovered  a judgment  for  alimony  against  her 
husband,  under  which  there  is  now  a large  amount  of  money 
owing  to  her,  and  there  are  also  certain  orders  in  another  action 
under  which  she  is  entitled  to  be  paid  certain  moneys  by  her  hus- 
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band.  Henry  William  Karch^  a brother  of  Charles  Frederick 
Karch,  died  on  the  15th  December,  19 19,  leaving  a will  containing 
certain  provisions  in  favour  of  Charles  Frederick  Karch,  and  on 
the  13th  March,  1920,  an  order  was  made  at  the  instance  of 
Magdalena  Karch  appointing  her  a receiver  to  get  in  the  moneys 
of  the  estate  coming  to  her  husband  to  the  extent  of  her  judgments. 

The  Canada  Trust  Company,  which  is  now  the  trustee  of  the 
estate,  takes  the  position  that  under  the  terms  of  the  will  it  cannot 
pay  over  the  moneys  in  question  to  the  receiver,  and  this  motion 
is  now  made  by  the  receiver  for  the  interpretation  of  the  will. 

After  the  usual  direction  for  the  payment  of  debts,  etc.,  the 
will  gives  the  whole  estate  to  the  executors  and  trustees  upon  trust, 
(A)  to  pay  a sister  $1,000,  (B)  to  pay  to  a brother  and  two  sisters 
each  one-fifth  of  the  residuary  estate.  Then  follow  certain  trusts  as 
to  another  one-fifth,  which  are  the  subject  of  this  motion,  namely : — 

“ (C)  To  hold  in  trust  for  my  brother  Charles  Frederick  Karch 
one-fifth  of  my  said  residuary  estate  and  to  pay  during  the  life- 
time of  my  brother  Charles  Frederick  Karch  in  the  discretion  how- 
ever of  my  trustees,  the  income,  rents  and  profits  arising  from  the 
share  of  my  said  brother  Charles  Frederick  Karch  to  my  brother 
Charles  Frederick  Karch.  I direct  that  in  case  the  wife  of  my 
said  brother  Charles  Frederick  Karch  makes  any  application  for 
an  increased  allowance  of  alimony  on  account  of  this  devise,  that 
thereupon  my  trustees  shall  withhold  from  my  brother  Charles 
Frederick  Karch  any  rents,  profits  or  income  arising  from  his  share 
of  my  estate,  and  that  such  income,  rents  and  profits  shall  (in  the 
discretion  of  my  trustees)  be  withheld  from  my  brother  Charles 
Frederick  Karch  during  the  lifetime  of  my  brother  Charles  Fred- 
erick Karch  and  allowed  to  accumulate  as  long  as  his  wife  survives 
him,  but  in  case  she  predeceases  him,  then  such  income,  rents  and 
profits  may  thereupon  be  paid  over  to  my  said  brother  by  said 
trustees. 

“ (D)  After  the  death  of  my  brother  Charles  Frederick  Karch 
I direct  that  his  share  in  my  estate  shall  be  held  upon  the  same 
trusts  and  conditions  and  be  administered  in  the  same  manner 
as  my  brother  the  said  Charles  Frederick  Karch  is  devising  and 
bequeathing  his  property  by  his  will  and  my  said  trustees  are  in 
every  way  to  administer  the  trust  hereby  created  after  the  deatli 
of  my  brother  Charles  Frederick  Karch  as  if  his  share  of  my  estate 
was  a portion  of  the  estate  of  the  said  Charles  Frederick  Karch 
dealt  with  by  his  will.” 

There  is  here  an  absolute  gift  of  the  corpus  of  the  one-fifth 
share  to  Charles  Frederick  Karch,  followed  by  a direction  to  pay 
the  income  to  him  for  life,  with  power  in  certain  events  to  the 
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trustees  to  withhold  the  income,  but  not  so  that  it  is  given  in  such 
event  to  any  other  person;  it  is  merely  to  accumulate  for  Karch*  s 
benefit.  Then  at  Karch*s  death  the  share  and  accumulated  income 
are  to  form  part  of  his  estate. 

There  can  be  no  question  that  this  gift  is  an  absolute  immediate 
gift  of  the  corpus  of  the  one-fifth  share  to  Charles  Frederick  Karch. 
He  is  of  full  age,  and,  there  being  no  person  interested  in  the 
trust-fund  but  himself,  the  elaborate  provisions  as  to  the  payment 
or  accumulation  of  interest  during  his  lifetime  are  of  no  effect 
whatever,  and  he  can  therefore  put  an  end  to  the  trust  at  any 
time  and  demand  the  payment  of  the  corpus. 

This  being  the  case,  is  a judgment  creditor  entitled,  by  way 
of  equitable  execution,  through  the  medium  of  a receivership  order, 
to  exercise  the  same  right  to  compel  the  trustee  to  pay  over  so 
much  of  the  moneys  to  which  Karch  is  entitled  as  will  satisfy  the 
judgments?  Where  moneys  are  payable  to  a judgment  debtor  in 
the  absolute  discretion  of  some  other  person  they  cannot  be  reached 
by  way  of  equitable  execution:  Regina  v.  Judge  of  the  County 

County  of  Lincolnshire  (1887),  20  Q.B.D.  167.  But  here  the  moneys 
are  really  under  Karch*  s control:  he  can  assign  them  or  incumber 
them.  They  will  form  part  of  his  estate  at  his  death,  and  would 
undoubtedly  form  part  of  his  estate  on  his  bankruptcy.  He  can- 
not, by  merely  refraining  from  exercising  his  right  to  put  an  end 
to  the  trust,  evade  the  payment  of  his  judgment  debts. 

I must  hold,  therefore,  that  the  applicant  as  receiver  is  entitled 
to  be  paid  forthwith  by  the  trustee  so  much  of  the  moneys  payable 
to  Karch  as  will  satisfy  the  amounts  due  under  the  judgment 
and  orders  in  question,  for  principal,  interest,  and  costs.  Her 
costs  of  this  application  are  also  to  be  paid  out  of  the  trust-moneys. 


[APPELLATE  DIVISION.] 

Russell  v.  Arnold. 

Contribution  — Action  for,  against  Co-surety  — Joint  Accommodation 
Makers  of  Promissory  Note — Renewal  of  Note  Signed  by  one  Surety 
only — Original  Note  Given  up  to  Party  Accommodated — Release  of 
other  Surety — Extension  of  Time  Given  to  Principal  Debtor — Bills 
of  Exchange  Act,  R.S.C . 1906,  ch.  119,  sec.  139. 

The  plaintiff,  the  defendant,  and  R.  signed  a promissory  note  for  the 
accommodation  of  R. ; S.  advanced  money  to  R.  upon  the  note.  When 
that  note  became  due,  R.  took  to  S.  a note,  signed  hy  himself  and  the 
plaintiff,  for  the  same  amount;  S.  accepted  this  in  lieu  of  the  old 
note,  which  he  gave  to  R.  When  the  new  note  matured,  S.  sued  the 
plaintiff  upon  it  and  obtained  judgment.  The  plaintiff  paid  the 
amount  of  the  judgment  to  S.,  and  now  sued  the  defendant  for  a 
contribution  of  one-half  the  original  advance  upon  the  first  note,  plus 
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one-half  of  $80,  for  costs  of  the  action  of  S.  against  the  plaintiff. 
When  R.  asked  the  plaintiff  to  sign  the  second  note,  he  promised  to 
get  the  defendant  to  sign  it  also.  The  promise  was  not  kept,  the  de- 
fendant was  not  asked  to  sign,  and  the  plaintiff  was  not  informed  of 


that  fact: — 

Held , that  S.’s  acceptance  of  the  second  note  and  his  handing  over  of 
the  first  note  released  the  parties  to  it  and  satisfied  it  so  far  as  he  was 
concerned.  It  discharged  the  defendant,  because  it  gave  time  to  the 
principal  debtor  for  payment  of  the  debt  without  the  defendant's 
consent. 

The  plaintiff  was  not  entitled  to  succeed  upon  the  contention  that,  as 
his  payment  represented  the  amount  for  which  he  became  liable  in 
the  beginning,  he  could  seek  contribution  from  the  defendant  as 
originally  a co-surety  with  him.  The  first  note  was  in  fact  paid  by 
the  plaintiff  as  surety,  and  not  by  the  “ party  accommodated  ” (Bills 
of  Exchange  Act,  R.S.C.  1906,  ch.  119,  sec.  139).  Assuming  that  it 
was  not  thereby  satisfied,  although  given  up  to  R.,  then  upon  the  dis- 
honouring of  the  renewal  note  the  liabilities  of  the  parties  to  the 
original  note  were  revived,  except  that  of  the  defendant,  a surety 
who  had  been  released  by  an  extension  of  the  time  given  to  the 
principal  debtor. 

The  defendant  could  not  have  been  compelled  to  pay  the  original  note 
after  his  discharge,  and  what  the  plaintiff  paid  was  the  amount  of 
the  second  note,  for  which  the  defendant  never  became  liable. 


1922. 

Russell 

v. 

Arnold. 


An  appeal  by  the  defendant  Alexander  Arnold  from  the  judg- 
ment of  the  acting  Judge  of  the  Third  Division  Court  of  the 
County  of  Brant,  after  trial  with  a jury,  in  favour  of  the  plaintiff, 
for  $152.50  as  “ contribution  in  respect  of  a certain  promissory 
note  made  by  the  plaintiff  for  the  accommodation  of  the  defend- 
ants ” (the  appellant  and  his  brother). 

October  5.  The  appeal  was  heard  by  Meredith,  C.J.O.,  Mac- 
laren,  Ferguson,  and  Hodgins,  JJ.A. 

A.  L.  Shaver , for  the  appellant. 

G.  W.  Mason,  K.C.,  for  the  plaintiff,  respondent. 

November  17.  The  judgment  of  the  Court  was  read  by 
Hodgins,  J.A. : — The  respondent,  together  with  the  appellant  and 
his  brother  Robert,  on  the  21st  June,  1920,  signed  a note  for  $200 
at  6 months,  with  interest  at  6 per  cent.,  for  the  accommodation  of 
Robert,  to  whom  one  Smith  advanced  the  money.  When  that  note 
become  due,  Robert  Arnold  took  to  Smith  a note  signed  by  him- 
self and  the  respondent  for  $200,  at  6 months,  with  interest  at 
8 per  cent.,  which  Smith  accepted  in  lieu  of  the  old  note,  which  he 
gave  to  Robert.  This  note  matured,  and  the  respondent,  having 
been  sued  to  judgment  on  it,  paid  the  judgment,  and  now  claims 
against  the  appellant  a contribution  of  one  half  the  original 
advance  on  the  first  note,  plus  one  half  of  $80,  for  “ costs  of  a 
certain  suit,  Smith  v.  Russell Clearly  no  recovery  is  sustainable 
for  these  costs  on  the  evidence  in  this  case. 
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1922. 

Russell 

v. 

Arnold. 

Hodgins, 

J.A. 


It  appears  that  when  Robert  Arnold  asked  the  respondent  to 
sign  the  second  note  he  promised  to  get  the  appellant  to  sign  it 
also.  This  promise  was  not  kept,  the  appellant  was  not  asked  to 
sign,  and  the  respondent  was  not  informed  of  that  fact.  Smith's 
acceptance  of  the  second  note  and  his  handing  over  of  the  first  note 
released  the  parties  on  it  and  satisfied  it  so  far  as  he  was  con- 
cerned. It  clearly  discharged  the  appellant,  because  it  gave  time 
to  the  principal  debtor  for  payment  of  the  debt  without  the  appel- 
lant's consent.  The  respondent,  when  sued  by  Smith,  was  sued  on 
the  renewal  or  second  note,  and  paid  the  judgment  recovered  on  it. 
He  now  contends  that,  as  that  payment  represents  the  amount  for 
which  he  became  liable  in  the  beginning,  he  can  seek  contribution 
from  the  appellant  as  originally  a co-surety  with  him. 

I think  he  is  not  so  entitled.  True,  the  first  note  was  in  fact 
paid  by  the  respondent,  as  surety,  and  not  by  the  party  accom- 
modated: Bills  of  Exchange  Act,  R.S.C.  1906,  ch.  119,  sec.  139.* 
Assuming  that  it  was  not  thereby  satisfied,  although  given  back  to 
Robert  Arnold,  then  upon  the  dishonouring  of  the  renewal  note 
the  liabilities  of  the  parties  to  the  original  note  were  revived, 
excepting  that  of  a surety  who  had  been  released  by  an  extension 
of  the  time  given  to  the  principal  debtor.  See  Maclaren  on  Bills 
Notes  and  Cheques,  5th  ed.,  p.  356;  Falconbridge  on  Banking  and 
Bills  of  Exchange,  2nd  ed.,  pp.  723,  724. 

It  was,  however,  urged  that,  as  the  respondent  signed  the 
second  note  on  the  understanding  that  the  appellant  would  become 
liable  upon  it,  he  has  a right  to  the  first  note  when  paid,  and  can 
recover  against  the  appellant  upon  the  original  consideration.  I 
think  the  answer  to  that  argument  is  that  the  respondent  con- 
stituted Robert  Arnold  his  agent  to  procure  a renewal  of  the 
original  bill,  and  is  bound  by  what  his  agent  did.  The  agent 
effected  a renewal  of  the  note,  in  fraud  of  his  principal  and  con- 
trary to  his  instructions,  but  that  cannot  affect  the  appellant,  who 
was,  by  that  renewal  discharged  from  liability  upon  the  note,  and 
consequently  upon  the  consideration  therefor  as  well.  The  right 
of  contribution  involves  the  fact  that  the  surety  has  paid  money 
which  the  co-surety  could  have  been  compelled  to  pay.  In  this 
case  the  appellant  could  not  have  been  compelled  to  pay  the 
original  note  after  his  discharge,  and  what  the  respondent  paid 

* 139.  A bill  is  discharged  by  payment  in  due  course  by  or  on  behalf 
of  the  drawer  or  acceptor. 

2.  Payment  in  due  course  means  payment  made  at  or  after  the 
maturity  of  the  bill  to  the  holder  thereof  in  good  faith  and  without 
notice  that  his  title  to  the  bill  is  defective. 

3.  Where  an  accommodation  bill  is  paid  in  due  course  by  the  party 
accommodated,  the  bill  is  discharged. 
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was  the  amount  of  the  second  note,  for  which  the  appellant  never 
became  liable. 

The  appeal  should  be  allowed  and  the  action  dismissed  with 
costs. 

Appeal  allowed. 


[APPELLATE  DIVISION.] 


App.  Div. 
1022. 


Russell 

v. 

Arnold. 

Hodgius, 

J.A. 


Parkhill  & Co.  v.  McCabe.  1922- 

Nov  17 

Sale  o/  Goods — Sale  by  Description — Warranty  of  Merchantable  Quality 
— Breach  ■ — • Condition  of  Goods  — Inspection  — Sale  of  Goods  Act , 

1920,  secs.  2(j) , 16(b). 


Goods  described  as  “ a car  of  good  Canadian  onions  ” were  sold  by  the 
defendant  to  the  plaintiffs:  — 

Held,  in  an  action  for  breach  of  warranty,  that  this  was  a sale  by  de- 
scription, within  sec.  16(&)  of  the  Ontario  Sale  of  Goods  Act,  1820, 
10  & 11  Geo.  V.  ch.  40;  and  that  a warranty  of  merchantable  quality 
attached  to  the  sale — quality  including  condition  (sec.  2 (j)  of  the 
Act). 

The  onions  were  received  at  their  place  of  destination  and  unloaded, 
and  their  defective  condition  was  at  once  reported  to  the  defendant. 
The  plaintiffs,  however,  had  so  dealt  with  the  onions  as  to  necessi- 
tate the  conclusion  that  they  accepted  them;  and,  the  inspection  not 
being  such  as  was  held  in  Thornett  & Fehr  v.  Beers  & Son,  [1919] 
1 K.B.  486,  to  bar  recovery,  the  plaintiffs  were  held,  entitled  to 
recover.  # 

An  appeal  by  the  plaintiffs  from  the  judgment  of  the  County 
Court  of  the  County  of  Frontenac  dismissing  the  action,  which  was 
brought  to  recover  $291  for  breach  of  warranty  on  a sale  of  a car- 
load of  onions. 

November  14.  The  appeal  was  heard  by  Maclaren,  Hodgins, 
and  Ferguson,  JJ.A.,  and  Rose,  J. 

W.  F.  Nickle , K.C.,  for  the  appellants. 

J.  M.  Bullen , for  the  defendant,  respondent. 

November  17.  The  judgment  of  the  Court  was  read  by 
Hodgins,  J.A. : — The  description  of  the  goods  was  settled  between 
the  parties  by  telephone  as  “ a car  of  good  Canadian  onions,” 
and  the  car-load  was  bought  by  the  respondent  from  a company  in 
Leamington,  Ontario,  and  shipped  to  Kingston. 

The  onions  were  received  in  Kingston  and  unloaded,  and  their 
condition  at  once  reported  to  the  respondent.  The  appellants, 
however,  so  dealt  with  them  as  to  necessitate  the  conclusion  that 
they  accepted  them. 

The  evidence  is  sufficient  to  justify  recovery  for  the  damages 
claimed,  if  the  respondent  is  held  to  have  warranted  the  onions  to 
be  of  merchantable  quality. 
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I think  this  was  a sale  by  description,  within  sec.  16(6)*  of  the 

1022. 

Ontario  Sale  of  Goods  Act,  1920,  10  & 11  Geo.  V.  ch.  40:  Smith 

Paukhill  V’  ^a^er  an d Death  (1878),  40  L.T.R.  261,  at  p.  263,  per 

^.khill  qtovg^  j . Falconbridge  on  Sale  of  Goods,  p.  87;  Benjamin  on 


V. 

MioCabe. 

Sale,  6th  ed.,  p.  699;  Varley  v.  Whipp , [1900]  1 Q.B.  513,  per 
Channell,  J. ; and  that  the  warranty  of  merchantable  quality 

Hodgins, 

J.A. 

attached  to  the  sale — quality  includes  condition:  sec.  2(/)f  of  the 
Act. 

What  happened  as  to  inspection  when  the  goods  arrived  can- 
not be  considered  as  an  inspection  such  as  was  held,  in  Tliorneti 
& Fehr  v.  Beers  & Son,  [1919]  1 K.B.  486,  to  bar  recovery. 

The  appeal  must  be  allowed  and  judgment  entered  for  the 
appellants  for  the  amount  claimed. 

Appeal  allowed. 

* 16.  Subject  to  the  provisions  of  this  Act  and  of  any  statute  in 
that  behalf,  there  is  no  implied  warranty  or  condition  as  to  the  quality 
or  fitness  for  any  particular  purpose  of  goods  supplied  under  a contract 
of  sale,  except  as  follows : 

(ft)  Where  goods  are  bought  by  description  from  the  seller  who 
deals  in  goods  of  that  description  (whether  he  be  the  manufacturer  or 
not),  there  is  an  implied  condition  that  the  goods  shall  be  of  merchant- 
able quality;  provided  that  if  the  buyer  has  examined  the  goods,  there 
shall  be  no  implied  condition  as  regards  defects  which  such  examina- 
tion ought  to  have  revealed.  * 

t(;)  “ Quality  of  goods  ” shall  include  their  state  or  condition. 

1922. 

[IN  CHAMBERS.] 

Nov.  20. 

Re  Goatbe. 

Insurance  ( Life ) — Designation  of  Beneficiary  — Named  Wife  — Death 
of,  in  Lifetime  of  Assured — Policy  Providing  that  if  Wife  not  Alive 
Payment  to  he  Made  to  Estate  of  Assured — Application  Made  Part 
of  Policy — Designation  of  Estate  not  Made  in  Application — Policy 
Accepted  by  Assured — Death  of  Assured  after  Second  Marriage, 
Leaving  Widow  and  Children — Appointment  of  Widow  as  Adminis- 
tratrix— Claim  to  Proceeds  of  Policy — Claim  Made  on  Behalf  of 
n Children  — Ontario  Insurance  Act , sec.  178(2),  (3a),  (4),  (?)  — 
Amending  Acts  4 Geo.  V.  ch.  30,  sec.  11,  and  6 Geo.  V.  ch.  36,  sec  5 — 
“ Objects  of  the  Trust  ” — “ Wife  only  ” — Power  of  Assured  to  Desig- 
nate— Anticipating  Exercise  of — Necessity  for  Written  Declaration 
— Costs. 

The  application  for  a policy  of  insurance  upon  the  life  of  G.  was  a part 
of  the  contract,  and  in  it  the  only  beneficiary  designated  was  the  wife 
of  the  applicant,  by  her  name.  By  the  policy  issued  (in  1912)  the 
company  insured  the  life  of  G.  in  the  sum  of  $1,000,  payable  “ to  his 
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wife  Annie  Gertrude,  if  alive,  if  not  then  to  the  insured’s  executors, 
administrators,  or  assigns.”  Annie  Gertrude  predeceased  G.,  who 
married  again  and  died  in  1922,  leaving  his  second  wife  and  three  in- 
fant children,  his  only  issue,  surviving  him.  No  other  designation 
was  made  by  G.  Letters  of  administration  of  his  estate  were  granted 
to  his  widow,  and  as  administratrix  she  claimed  the  proceeds  of  the 
policy.  On  behalf  of  the  infants  it  was  contended  that  the  proceeds 
were  distributable  among  the  widow  personally  and  the  three  child- 
ren, share  and  share  alike:  — 

Held,  that  the  addition  of  the  words  dealing  with  the  situation  which 
would  arise  if  the  first  wife  predeceased  G.  were  not  sufficient  to  take 
the  case  out  of  the  provisions  of  the  Ontario  Insurance  Act,  and  did 
■not  prevent  the  policy  being  one  for  the  benefit  of  the  wife,  and  so 
within  the  ambit  of  the  Act. 

Section  178(2)  creates  a trust  in  favour  of  the  beneficiary  “ so  long  as 
any  object  of  the  trust  remains.” 

The  right  of  the  second  wife  is  expressly  recognised  by  subsec.  3(a)  of 
sec.  178,  as  added  in  1914  by  4 Geo.  V.  ch.  30,  sec.  11.  When  the  wife 
is  named  in  the  policy,  the  second  wife  will  not  take,  apart  from  the 
provision  in  her  favour  in  subsec.  3(a)  and  subsec.  4,  as  enacted  in 
1916  by  6 Geo.  V.  ch.  36,  sec.  5,  which,  if  applicable,  directs  a distri- 
bution among  the  surviving  wife  and  children.  The  effect  of  these 
provisions  is  to  make  the  surviving  wife  and  children  “ objects  of  the 
trust  ” within  subsec.  2. 

The  expression  “ wife  only  ” in  subsec.  4,  used  in  enumerating  designa- 
tions of  preferred  beneficiaries,  means  “ for  the  benefit  of  the  wife 
alone,”  and  the  effect  of  the  provisions  is  that  “ wife  ” simpliciter 
means  the  “ surviving  wife,”  but  that  if  the  first  wife  is  named  the 
surviving  wife  and  children  take  in'  equal  shares. 

The  same  result  is  reached  under  subsec.  7 if  subsecs.  3(a)  and  4 do  not 
apply. 

It  was  argued  that,  under  subsec.  7,  G.,  on  the  death  of  his  wife,  had 
power  to  direct  that  the  policy  should  be  for  the  benefit  of  his  estate 
and  that  the  designation  on  the  face  of  the  policy  must  be  regarded  as 
an  anticipating  exercise  of  that  power:  — 

Held , that  the  death  of  the  beneficiary  is  a condition  precedent  to  the 
exercise  of  the  power. 

Re  Grant  (1920),  51  D.L.R.  369,  an  Alberta  case,  not  followed. 

If  the  power  could  be  exercised  by  anticipation,  it  must  be  by  a written 
declaration  signed  by  the  insured:  all  that  he’signed  was  a declaration 
in  favour  of  his  wife;  the  other  words  were  introduced  into  the  policy 
by  the  company. 

History  of  the  legislation  now  found  in  secs.  162  et  seq.  of  the  Ontario 
Insurance  Act  and  amendments,  and  review  of  the  authorities. 

Doull  v.  Doelle  (1905),  10  O.L.R.  411,  and  Re  Baeder  and  Canadian 
Order  of  Chosen  Friends  (1916),  36  O.L.R.  30,  specially  referred  to. 
The  difficulty  was  occasioned  by  the  failure  of  the  insurance  company  to 
follow  the  terms  of  the  application;  the  policy  must  govern,  as  it  was 
issued  so  long  ago  and  accepted  by  G.;  but  the  company  should  pay 
the  costs  of  all  parties  to  the  contestation. 

An  application  by  the  Confederation  Life  Association  for  an 
order  allowing  them  to  pay  into  Court  the  amount  of  an  insurance 
upon  the  life  of  Gordon  Goatbe,  deceased. 

October  30.  TTpon  the  return  of  the  motion,  it  was  agreed 
that  the  matters  in  dispute  between  the  persons  claiming  the 


1922. 

Re 

Goatbe, 
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moneys  should  be  disposed  of  by  the  Judge  in  Chambers,  and  the 
questions  arising  were  fully  argued. 

C.  P.  Smith , for  the  applicants. 

H.  H.  Davis , for  Emma  L.  Goatbe,  widow  of  Gordon  Goatbe. 

F.  W.  Har court,  K.C.,  Official  Guardian,  for  the,  infant  children 
of  the  deceased. 

November  20.  Middleton,  J. : — By  policy  bearing  date  the 
14th  February,  1912,  the  company  insured  the  life  of  Gordon 
Goatbe  in  the  sum  of  $1,000  payable  “ to  his  wife  Annie  Gertrude, 
if  alive,  if  not  then  to  the  insured’s  executors,  administrators,  or 
assigns.”  The  application  for  this  policy,  which  by  the  terms  of 
the  policy  is  made  a part  of  the  contract,  and  a copy  of  which 
is  annexed  to  the  policy,  bears  date  the  5th  February,  1912,  is 
signed  by  the  applicant,  and  contains  these  questions  and  answers : 
“ For  whose  benefit  is  the  policy  applied  for  to  be  written  ? A. 
Annie  Gertrude.  Q.  What  relationship  does  the  intended  benefi- 
ciary bear  to  you  ? A.  Wife.” 

Annie  Gertrude,  wife  of  the  insured,  predeceased  him,  and  he 
died  on  the  1st  May,  1922.  He  had  in  the  meantime  married  Emma 
L.  Goatbe,  who  survived  him,  and  he  also  left  three  children,  Mabel, 
Robert,  and  Emily,  his  only  issue.  Letters  of  administration  have 
been  granted  to  the  widow,  and  she  claims  the  proceeds  of  the 
policy  as  administratrix  of  the  estate  of  the  deceased.  The  Official 
Guardian,  on  the  other  hand,  contends  that  the  proceeds  of  the 
policy  are  divisible  between  the  widow  personally  and  the  three 
children,  share  and  share  alike. 

It  is  singular  that  the  precise  question  which  now  arises  does 
not  appear  to  have  been  as  yet  dealt  with  in  our  Courts.  To  under- 
stand the  problem,  and  the  difficulty  in  the  way  of  its  solution,  it  is 
unfortunately  necessary  to  review  the  legislation  and  the  cases  at 
some  length. 

Our  present  statute-law  relating  to  the  matter  is  found  in  the 
Insurance  Act,  R.S.O.  1914,  ch.  183,  secs.  162  et  seq .,  particularly 
secs.  178  et  seq.,  which  relate  to  “preferred  beneficiaries,”  and 
amending  Acts. 

These  provisions  are  of  composite  origin.  The  first  source  is  the 
English  Married  Women’s  Property  Act,  now  found  in  sec.  11  of 
the  English  Act  of  1882,  45  & 46  Yict.  ch.  75,  adopted  in  this 
country  as  an  “Act  to  secure  to  Wives  and  Children  the  benefit 
of  Assurances  on  the  Lives  of  their  Husbands  and  Parents,”  passed 
,in  1865  as  29  Viet.  ch.  17  (Province  of  Canada), ’which  permitted 
the  insurance  to  be  placed  by  a man  upon  his  life  for  the  benefit 
of  his  wife,  or  of  his  wife  and  children,  or  of  his  children  only, 
or  some  one  or  more  of  them,  and  gave  him  power  to  apportion  the 


LIII-] 


ONTARIO  LAW  REPORTS. 


121 


insurance  money  among  the  named  beneficiaries,  and  provided  that  Middleton,  J. 
insurance  so  effected  should  be  free  from  all  claims  on  the  part  of  -^22 

his  creditors  save  where  the  premiums  had  been  taken  with  a 

view  of  defrauding  creditors,  in  which  case  the  creditors  were  to  Goatbe. 
be  allowed  the  amount  of  such  premium.  This  statutory  provision 
has  been  found  adequate  in  England  up  to  the  present  time,  but 
was  here  regarded  as  too  bald,  and  it  has  been  supplemented  by 
innumerable  statutory  provisions,  chronically  revised,  defining  the 
powers  of  the  insured  over  the  insurance  money  and  providing  for 
the  happening  of  different  contingencies. 

The  other  source  is  found  in  the  voluminous  legislation  passed 
from  time  to  time  dealing  with  what  may  be  called  c<  benefit  insur- 
ance.” These  provisions  were  complicated  in  themselves  and  further 
complicated  by  by-laws  of  these  organisations,  and  contractual  pro- 
visions defining  the  powers  of  the  insured. 

Ultimately  these  two  currents  of  insurance  legislation  were 
merged  in  the  provisions  of  the  Insurance  Act,  and  it  now  con- 
tains a compendious  code  which,  I think,  is  intended  to  regulate 
and  define  the  powers  of  the  insured  and  the  rights  of  the  benefi- 
ciaries, so  as  to  secure  uniformity  in  the  operation  of  the  law. 

All  this  is  of  importance  because  of  the  fundamentally  differ- 
ent conceptions  which  underlie  the  law  with  reference  to  “ insur- 
ance policies  ” and  “ benefit  certificates.” 

Where  an  insurance  policy  is  validly  issued  upon  the  life  of  one, 
and  the  policy  is  upon  the  face  of  it  payable  to  another,  the  money 
secured  by  the  policy  is,  from  the  moment  the  policy  is  issued,  the 
property  of  that  other.  The  person  whose  life  is  insured  has  no 
interest  in  it  whatever.  Payment  is  not  contingent  upon  the  sur- 
vivorship of  the  beneficiary,  and  upon  his  death  before  it  is  payable 
it  will  pass  to  his  personal  representatives.  I need  not  multiply 
citations.  Centred  Bank  of  Washington  v.  Hume  (1888),  128  U.S. 

195,  is  sufficient.  Chief  Justice  Fuller  says  (p.  206)  : “ We  think 
it  cannot  be  doubted  that  in  the  instance  of  contracts  of  insurance 
with  a wife  or  children,  or  both,  upon  their  insurable  interest  in 
the  life  of  the  husband  or  father,  the  latter,  while  they  are  living, 
can  exercise  no  power  of  disposition  over  the  same  without  their 
consent,  nor  has  he  any  interest  therein  of  which  he  can  avail 
himself,  nor  upon  his  death  have  his  personal  representatives  or  his 
creditors  any  interest  in  the  proceeds  of  such  contracts  which  belong 
to  the  beneficiaries  to  whom  they  are  payable.  It  is  indeed  the 
general  rule  that  a policy,  and  the  moneys  to  become  due  under  it, 
belong,  the  moment  it  is  issued,  to  the  person  or  persons  named 
in  it  as  the  beneficiary  or  beneficiaries,  and  that  there  is  no  power 
in  the  person  procuring  the  insurance  by  any  act  of  his,  by  deed  or 

9 — 53  o.l.k. 
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Middleton,  J.  by  will,  to  transfer  to  any  other  person  the  interest  of  the  person 
1922.  named.” 

The  opposite  and  antagonistic  theory  which  has  been  uniformly 
Gtoatbe.  applied  to  benefit  certificates  is  that  well  expounded  in  Bacon  on 
Life  and  Accident  Insurance,  4th  ed.,  para.  306 : “The  contract 

of  a benefit  society  is  with  the  member,  he  alone  is  interested  in  it, 
and  the  beneficiary  has  no  rights  which  cannot  bo  lost  by  the  act 
of  the  member,  and  none  that  can  be  asserted  while  the  member  is 
living.  The  member  of  the  society  as  such  has,  under  this  con- 
tract, no  interest  nor  property  in  this  benefit,  but  simply  the 
power  to  appoint  some  one  to  receive  it.”  Innumerable  cases  are 
collected  in  this  work  under  the  paragraph  cited  and  the  follow- 
ing paragraphs. 

I wish  to  refer  to  the  reasons  of  the  Supreme  Court  of  Mary- 
land in  Maryland  Mutual  Benefit  Society  of  Red  Men  v.  Clendinen 
(1875),  44  Md.  429,  where  the  Court  quotes  from  Chance  on 
Powers  and  says  (p.  434) ; “ We  knoV  of  no  case  in  which  the 
jus  disponendi  authorised  by  charters,  under  provisions  like  the 
present,  has  been  declared  a mere  power ; but  powers  arise  at  com- 
mon law  . . .We  cannot  see  why  an  authority  or  privilege 

acquired  under  a charter,  to  be  exercised  for  the  benefit  of  another, 
should  not  be  governed  by  the  same  rules.”  I make  this  reference 
because  I do  not  intend  to  discuss  the  technical  question  as  to 
whether  the  word  “ power  ” is  used  with  strict  accuracy  and  to 
shew  that  the  same  rules  and  the  same  law  are  applicable  to  the 
jus  disponendi  even  if  it  is  not  strictly  a “power”  in  the  sense 
in  which  that  term  would  be  understood  by  a lawyer. 

In  all  cases  in  which  the  law  relating  to  beneficiary  insurance 
is  applicable,  it  is  clear  that  until  the  happening  of  everything 
necessary  to  entitle  the  named  beneficiary  to  receive  the  money  his 
right  is  contingent,  and  upon  the  death  of  the  beneficiary  during 
the  lifetime  of  the  insured  the  right  will  lapse.  There  is  in 
truth  no  right  but  merely  a spes  analogous  to  the  right  of  an 
heir  during  the  lifetime  of  an  ancestor,  which  may  be  defeated  by 
the  execution  of  a will:  In  re  Parsons  (1890),  45  Ch.  D.  51. 

The  American  cases  upon  this  are  collected  in  Bacon,  para.  313 
et  seq . 

The  very  celebrated  decision  in  England  in  Cleaver  v.  Mutua l 
Reserve  Fund  Life  Association,  [1892]  1 Q.B.  147,  arising  upon 
the  death  of  Maybrick,  the  insured,  and  the  subsequent  conviction 
of  Florence  Maybrick  for  his  murder,  indicates  that  it  was  the 
opinion  of  that  Court  that,  upon  the  failure  of  the  wife  to  take 
by  reason  of  her  crime,  the  insurance  money  would  fall  into  the 
husband’s  estate,  by  reason  of  there  being  a resulting  trust.  The 
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effect  of  the  Act,  in  the  opinion  of  the  Judges  dealing  with  that  Middleton,  J. 
case,  was  not  to  vest  an  absolute  property  in  the  beneficiary  but  2.922 
only  a contingent  right.  — - 

In  our  own  Court  the  right  of  the  wife  during  the  lifetime  of  Goatbe. 
her  husband  was  discussed  in  the  case  of  Doull  v.  Doelle  (1905)', 

10  O.L.R.  411.  There  there  was  a judgment  against  a married 
woman,  exigible  against  her  separate  property,  and  it  was  alleged 
that  her  interest  in  an  insurance  upon  the  life  of  her  husband 
payable  to  her  as  beneficiary  constituted  separate  estate  and  so  was 
bound  by  the  contract  made  in  her  husband's  lifetime.  Street,  J., 
said:  “It  is  perfectly  true  that,  apart  from  the  provisions  of  our 
Insurance  Act  with  regard  to  insurances  effected  for  the  benefit 
of  wives  and  children,  it  could  not  have  been  contended  that  the 
money  coming  to  the  widow  under  a policy  of  insurance  upon  her 
husband's  life,  of  which  he  had  made  her  the  beneficiary,  was 
separate  estate,  because  from  its  own  nature  it  was  not  property 
belonging  to  her  during  coverture.  Under  the  159th  section  of  ch. 

203,  R.S.O.  1897,  however,  the  naming  of  the  wife  as  beneficiary 
in  a policy  or  by  endorsement  or  other  writing  creates  a trust  in  her 
favouT  of  the  amount  secured  by  the  policy,  and  leaves  the  assured 
no  further  right  of  disposition  over  it,  beyond  a right  which  is  in 
effect  a right  of  revocation  and  new  appointment,  limited  however 
strictly  to  certain  objects."  This  decision  was  affirmed  by  a Divis- 
ional Court.  From  this  it  will  be  seen  that  Mr.  Justice  Street 
took  a view  differing  radically  from  either  of  the  fundamental  con- 
ceptions I have  outlined:  the  insurance  money  is  the  property  of 
the  wife,  subject  to  the  husband's  power  to  control  its  destination 
in  the  manner  permitted  by  the  statute.  This  view  is  the  one 
which  commends  itself  to  me,  after  a very  careful  consideration 
of  the  provisions  to  be  found  in  our  Act.  This  is  in  accordance 
with  the  view  expressed  in  Re  Baeder  and  Canadian  Order  of  Chosen 
Friends  (1916),  36  O.L.R.  30,  that  the  effect  of  the  statute  upon 
such  a policy  is  to  create  a settlement  under  which  the  insured  has 
a special  power  of  appointment,  to  be  exercised  under  the  circum- 
stances and  with  the  limitations  found  in  the  statute.  Though  this 
was  discussed  upon  the  appeal,  I do  not  think  that,  in  the  opinion 
of  the  majority,  the  statement  is  regarded  as  inaccurate. 

At  a comparatively  early  date  the  question  arose  in  England 
as  to  the  construction  of  a policy  worded  substantially  as  the 
policy  now  in  question,  where  the  insurance  money  was  payable 
to  the  wife  only  if  she  survived,  and  in  the  event  of  her  predeceasing 
the  husband  it  was  directed  to  form  part  of  his  estate.  If  such  a 
policy  was  within  the  Act  it  would  then  have  the  benefit  of  immun- 
ity from  the  husband's  creditors.  If,  on  the  other  hand,  this  policy 
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Middleton,  J.  was  not  to  be  regarded  as  an  insurance  for  the  benefit  of  the  wife 
1922.  by  reason  of  the  superadded  provision  dealing  with  the  money  in 

the  event  of  her  demise  before  her  husband,  then  the  policy  would 

Goatbe.  Pass  the  husband’s  assignees  in  bankruptcy.  The  decision  of 
the  Court  of  Appeal  was  that  the  policy  came  within  the  provisions 
of  the  section  of  the  Married  Women’s  Property  Act,  and  did  not 
pass  to  the  creditors.  The  right  of  the  husband  was  not  “ any- 
thing that  can  be  called  property:”  Holt  v.  Everall  (1876),  2 Ch. 
D.  266. 

The  principle  that  a wide  and  liberal  interpretation  should  be 
given  to  the  Act,  and  policies  should  be  brought  within  its  provi- 
sions when  possible,  was  adopted  by  North,  J.,  in  In  re  Seyton 
(1887),  34  Ch.  D.  511,  where  he  says  (p.  514)  : “ It  may  be  that 
if  a policy  expressed  to  be  under  the  Act  is  capable  of  two  con- 
structions, one  within  and  the  other  not  within  the  powers  of  the 
Act,  the  former  might  be  considered  by  the  light  of  the  Act  to  be  the 
true  construction.”  It  should  also  be  borne  in  mind  that  the  added 
words  in  truth  mean  nothing  unless  there  is  some  statutory  pro- 
vision. Apart  from  this,  as  shewn  by  the  Cleaver  case,  the  money 
would  then  form  part  of  the  husband’s  estate. 

I think,  therefore,  that  the  addition  of  the  words  dealing 
with  the  situation  which  would  arise  if  the  wife  predeceased  the 
husband  are  not  sufficient  to  take  the  case  out  of  the  provisions  of 
the  statute,  and  that  they  do  not  prevent  the  policy  being  a policy 
for  the  benefit  of  the  wife,  and  so  within  the  ambit  of  the  Act. 

Turning  now  to  our  statute,  the  sections  relating  to  the  matter 
are,  first,  178(2),  which  enacts  that  where  the  contract  of  insur- 
ance or  declaration  provides  “ that  the  insurance  money  . . . 

shall  be  for  the  benefit  of  a preferred  beneficiary  . . . such 

contract  shall  . . . subject  to  the  right  of  the  assured  to 

apportion  or  alter  as  hereinafter  provided,  create  a trust  . . . 

and  so  long  as  any  object  of  the  trust  remains  the  money  payable 
under  the  contract  shall  not  be  subject  to  the  control  of  the 
assured,  or  of  his  creditors.” 

The  section  creates  a trust  in  favour  of  the  beneficiary  “ so  long 
as  any  object  of  the  trust  remains,”  and  the  real  point  of  diffi- 
culty is  to  ascertain  whether  “ any  object  of  the  trust  ” remains 
within  the  meaning  of  the  Act. 

Had  the  policy  been  payable  to  the  wife  of  the  assured  without 
naming  her,  then,  quite  apart  from  the  statute,  it  would  have  been 
payable  to  the  surviving  wife:  In  re  Browne's  Policy,  [1903]  1 Ch. 
188;  In  re  Parker's  Policies,  [1906]  1 Ch.  526;  and  the  second 
wife  would  have  been  an  object  of  the  trust.  Our  statute  expressly 
recognises  the  right  of  the  second  wife:  see  subsec.  3(a)  of  sec.  178, 
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as  added  in  1914  by  4 Geo.  V.  ch.  30,  sec.  11.  When  the  wife  is  Middleton,  J. 
named  in  the  policy,  the  second  wife  will  not  take,  apart  from  1922. 
the  statutory  provision  in  her  favour  now  found  in  subsec.  3(a) 

( amendment  of  1914)  and  subsec.  4,  as  substituted  in  1916  by  6 Goatbe. 
Geo.  V.  ch.  36,  sec.  5,  which,  if  applicable,  directs  a division 
between  the  surviving  wife  and  children.  I think  the  effect  of 
these  provisions  is  to  make  the  surviving  wife  and  children  objects 
of  the  trust  within  subsec.  2. 

The  only  difficulty  to  be  surmounted  in  applying  these  provi- 
sions arises  from  the  use  of  the  expression  “wife  only”  in  subsec.  4.* 

These  words  must  be  read  with  the  context.  The  statute  is  enumer- 
ating designations  of  preferred  beneficiaries.  The  policy  may  be  for 
the  benefit  of  the  wife  and  children,  or  for  the  benefit  of  the  wife 
only,  or  of  the  children  only.  “ Only  ” simply  means  for  the  benefit 
of  the  wife  alone,  and  the  provision  of  these  two  subsections  is  that 
“ wife  ” simplidter  means  the  “ surviving  wife,”  but  that  if  the 
first  wife  is  named  the  surviving  wife  and  children  take  in  equal 
shares. 

Once  the  policy  is  brought  under  the  Act,  if  these  do  not  apply, 
then  subsec.  7 must  be  reckoned  with.  This,  eliminating  words 
not  material,  provides  that  on  the  death  of  the  first  wife,  the 
sole  designated  beneficiary,  the  insurance  money,  in  the  absence 
of  any  designation,  must  go  “ to  the  wife  and  children  ” living  at 
the  death  of  the  insured,  in  equal  shares,  and  so  the  same  result  is 
arrived  at. 

It  is  attempted  to  support  the  claim  of  the  administratrix  upon 
the  theory  that  under  subsec.  7 the  insured,  on  the  death  of  his 
wife,  had  the  power  to  direct  that  the  policy  should  be  for  the 
benefit  of  his  estate  and  that  the  designation  on  the  face  of  the 
policy  must  be  regarded  as  an  anticipating  exercise  of  that  power. 

Reliance  is  placed  upon  the  decision  of  Walsh,  J.,  in  Re  Grant 
(1920),  51  D.L.R.  369.  The  decision  is  not  satisfactory  because 
the  question  is  not  discussed.  All  that  is  said  is  (p.  371),  “He 
could  have  done  it  after  her  death  . . . and  I see  no  reason 

why  he  could  not  do  it  in  advance  of  and  conditional  upon  her 
death.” 

Hanbury  v.  Bateman  (1918),  89  L.J.  Ch.  134,  is  an  important 
decision.  Sargant,  J.,  discusses  the  statement  as  to  the  validity 

* Subsection  4 of  sec.  178,  as  substituted  by  6 Geo.  V.  ch.  36,  sec.  5, 
is  as  follows:  — 

(4)  Where  it  is  stated  in  the  contract  or  declaration  that  the  in- 
surance money  or  any  part  of  it  is  for  the  benefit  of  the  wife  only  and 
she  is  designated  by  name,  and  the  wife  so  designated  by  name  is  not 
the  wife  living  at  the  maturity  of  the  contract,  such  insurance  money 
or  such  part  of  it  shall  be  for  the  benefit  in  equal  shares  of  the  wife 
living  at  the  maturity  of  the  contract  and  the  children  of  the  assured. 
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Middleton,  J.  of  an  anticipating  exercise  of  a power,  found  in  the  2nd  edition  of 
2922.  Earwell  on  Powers,  and  the  very  important  modification  of  this 

statement  in  the  3rd  edition.  He  refuses  to  adopt  either,  and 

Goatbe.  would  admit  the  validity  of  an  anticipating  exercise  of  a power 
only  when  it  is  given  “ to  a designated  person  for  his  own  benefit.” 
Then  the  contingency  is  regarded  as  a condition  of  its  operation 
rather  than  a condition  of  its  exercise.  Here  the  power  is  not 
only  for  the  benefit  of  the  assured,  but  enables  any  other  beneficiary 
to  be  named. 

Looking  at  the  statute  here,  it  is  plain  to  me  that  the  death  of 
the  beneficiary  is  a condition  precedent  to  the  exercise  of  the  power. 
Having  in  mind  that  the  statute  aims  at  the  creation  of  a fund  for 
the  benefit  of  the  wife  and  family  of  the  insured,  it  is  not  likely  that 
the  intention  was  that  the  insured,  placing  an  insurance  in  favour 
of  his  wife  immediately  after  marriage,  and  then  declaring  that 
the  insurance  should  be  for  her  benefit,  should  have  the  power  to 
deprive  the  then  unborn  children  of  such  marriage  of  the  benefit 
if  the  mother  should  predecease  him.  Is  it  not  more  consistent 
with  the  scheme  of  the  Act  that  he  should,  on  his  wife’s  death, 
consider  the  situation  and  then  make  such  declaration  as  he 
should  deem  prudent?  The  letter  of  the  statute  and  reason  agree 
in  this  result. 

If  I should  be  wrong  in  this,  in  the  case  in  hand  there  never 
was  any  declaration  by  the  insured  in  favour  of  his  estate. 
What  is  required  is  a written  declaration  signed  by  the 
insured.  All  he  signed  was  the  declaration  in  favour  of  his  wife. 
The  other  words  were  introduced  into  the  policy  by  the  company. 
In  the  absence  of  an  act  of  the  insured  the  section  is  left  to  its 
operation. 

In  what  I have  said  in  discussing  the  words  of  subsec.  3(a) 
and  subsec.  4,  I have  not  overlooked  Re  Naubert  (1919),  46  O.L.R. 
210,  decided  by  my  brother  Riddell.  The  question  before  me  is  in 
no  sense  dependent  upon  the  meaning  to  be  given  to  the  words 
“ wife  only,”  as  the  same  result  is  arrived  at  in  subsec.  7,  which 
would  in  this  case  apply  if  the  words  have  the  meaning  he  gives 
them.  The  question  I have  to  deal  with  did  not  arise  in  that 
case,  and  I profit  by  the  warning  in  Re  Baeder  and  Canadian  Order 
of  Chosen  Friends  {supra),  that  I am  not  to  consider  myself  bound 
by  mere  dicta  or  reasons  put  forward  in  support  of  a judgment 
on  a cognate  question. 

Obviously  all  this  trouble  has  been  occasioned  by  the  failure 
of  the  insurance  company  to  follow  the  terms  of  the  application. 
The  policy  must,  I think,  govern,  as  it  was  issued  so  long  ago  and 
accepted  by  the  insured.  This  is  not  the  first  case  in  which  diffi- 
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culty  has  been  created  by  a failure  to  issue  a policy  in  accordance  Middleton,  J. 
with  the  application,  and  I shall  perhaps  bring  best  home  to  the  com-  1g22. 
panies  my  views  as  to  the  impropriety  of  departing  from  the  appli- 
cation,  particularly  where  it  is  set  forth  in  the  policy,  by  directing  goatbe. 
the  company'  to  pay  the  costs  of  all  parties. 


[APPELLATE  DIVISION.]  1922. 

Nov.  20. 

Joseph  v.  Kilbourn  Real  Estate  Co.  Limited.  Nov.  25. 

1923 

Simon  v.  Kilbourn  Real  Estate  Co.  Limited.  .* 

May  11. 

Nuisance — Trespass — Dangerous  Wall  Left  Standing — Fall  and  Injury 
to  Adjoining  Building — Damages — Death  of  Plaintiff's  Wife  Caused 
by  Fall  of  Wall — Claim  under  Fatal  Accidents  Act,  R.S.O.  1914,  ch. 

151,  secs.  7,  8 — Claim  Made  by  Husband  on  his  own  Behalf  only — 

Action  Brought  within  6 Months  of  Death — Letters  of  Administra- 
tion of  Wife’s  Estate  Obtained  before  Action  Brought  — Claim  as 
Administrator — Damages — New  Assessment. 

To  permit  a house  or  wall  adjoining  another’s  property  to  be  ruinous 
and  likely  to  fall  down  is  a private  nuisance:  and  if  any  part  fall  the 
adjoining  owner  is  entitled  to  damages  as  in  trespass. 

A building  owned  by  the  defendants  was  partly  destroyed  by  fire ; a wall 
remained  standing,  without  any  proper  safeguard,  and  fell  upon  the 
adjoining  building,  doing  much  material  damage,  and  killing  the  wife 
of  the  tenant: — 

Held,  that  the  defendants  were  guilty  of  a trespass  in  respect  of  the  pro- 
perty upon  which  their  wall  fell. 

Upon  the  evidence,  there  was  no  doubt  that  the  wall  was  likely  to  fall; 
and  there  was  no  inevitable  necessity,  actus  Dei,  or  anything  which 
could  take  the  case  out  of  the  ordinary  rule. 

The  damages  accruing  to  the  owner  were,  in  an  action  brought  by  him, 
assessed  by  the  trial  Judge,  and  the  assessment  was  varied  by  a Divi- 
sional Court  upon  appeal. 

The  tenant  brought  an  action  against  the  defendants  for  damages  for 
injury  to  his  property  and  for  the  death  of  his  wife.  The  action  was 
commenced  about  6 weeks  after  the  death,  and  the  claim  for  the  death, 
under  the  Fatal  Accidents  Act,  R.S.O.  1914,  ch.  51,  was  made  in  his 
own  behalf  only,  although  he  had  taken  out  letters  of  administration 
of  her  estate  before  bringing  the  action:  — 

Held,  by  Riddeix,  J.,  the  trial  Judge,  that  until  after  6 months  from  the 
death  the  action  must  be  in  the  name  of  the  administrator;  and  he 
refused  leave  to  amend. 

Upon  appeal,  the  Court,  with  the  consent  of  counsel — liability  being 
admitted — ordered  a new  trial,  to  be  had  with  the  trial  of  a new 
action  brought  under  the  Fatal  Accidents  Act. 

Actions  for  damages  for  injury  caused  to  the  plaintiffs  respec- 
tively by  reason  of  a wall  of  a building  owned  by  the  defendants 
falling  upon  the  adjoining  building  owned  by  the  plaintiff  Joseph 
and  occupied  by  the  plaintiff  Simon. 
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Joseph 
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Kelbourn 

Rear 

Estate  Co. 
Limited. 
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The  actions  were  tried  together  by  Riddell,  J.,  without  a jury, 
at  Owen  Sound. 

R.  L.  BracTcm,  K.C.,  for  the  plaintiffs. 

R.  I.  Towers , K.C.,  for  the  defendants. 

November  20.  Riddell,  J. : — The  defendants  owned  a brick 
building  in  Owen  Sound,  which  was  rented  to  and  in  the  possession 
of  a tenant,  who  dealt,  inter  alia , in  beans. 

This  was  partly  destroyed  by  fire  on  the  16th  February,  1922; 
the  plaintiff  Simon  was  conducting  a fruit  business  in  the  premises 
immediately  to  the  north,  and  was  there  residing,  in  a building 
owned  by  the  plaintiff  Joseph.  An  officer  of  the  defendants  (a 
joint  stock  company)  recognised  the  danger  of  the  wall  partly 
destroyed  remaining  standing,  and  directed  it  to  be  made  safe. 

It  was  not  made  safe,  but  was  allowed  to  stand  without  any- 
thing like  proper  safeguard — and,  as  was  to  be  expected,  it  fell, 
on  the  11th  March,  on  the  plaintiffs’  building,  doing  much  material 
damage,  and  killing  the  wife  of  the  plaintiff  Simon. 

It  was  attempted  to  be  proved  at  the  trial  that  the  fall  was 
due  to  the  swelling  of  some  beans  which  had  got  into  the  basement — 
that  the  swelling  had  pushed  the  wall  out  of  plumb.  I do  not 
accept  this  as  proved,  but  do  not  consider  it  of  importance — proper 
bracing,  etc.,  would  have  prevented  the  fall  even  if  the  beans  swelled 
and  pushed  the  wall  a short  distance  out — and  proper  supervision 
would  have  shewn  that  the  wall  was  about  to  fall. 

It  seems  to  me  that  the  defendants  are  guilty  of  a trespass  in 
respect  of  the  property  upon  which  their  wall  fell. 

To  permit  a house  or  wall  abutting  on  a highway  to  be  ruinous 
and  likely  to  fall  down  has  been  for  more  than  200  years  in  Eng- 
land and  for  130  in  this  Province,  a public  nuisance:  Regina  v. 
Watts  (1703),  1 Salk.  357.  And  of  course  such  a house  or  wall 
adjoining  another’s  property  is  a private  nuisance;  and  if  any 
part  fall  the  adjoining  owner  is  entitled  to  damages  as  in  trespass. 

That  this  was  likely  to  fall  down  there  can  be  no  doubt — and 
there  was  no  inevitable  necessity,  actus  Dei > or  anything  which 
could  take  the  case  out  of  the  ordinary  rules. 

The  only  debatable  question  is  as  to  the  amount  of  damages  (as 
I cannot  find  contributory  negligence) . 

So  far  as  the  plaintiff  Joseph  is  concerned,  I think  she  should 
be  awarded  $429.50  for  her  chattels,  as  I accepted  her  evidence, 
also  $441.98  for  damages  to  the  building,  also  for  loss  of  business 
$300— in  all  $1,171.48. 

The  plaintiff  Simon  should  have  for  material  damage  $500, 
leaving  to  be  considered  his  right  to  recover  damages  for  the  loss 
of  his  wife,  under  “ Lord  Campbell’s  Act.” 

First,  as  to  the  liability  : she  died  on  the  11th  March,  and  the 
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action  was  brought  on  the  25th  April,  on  his  own  behalf  only,  while 
it  is  said  that  letters  of  administration  were  taken  out  and  acted 
upon  by  dividing  the  estate  of  the  deceased  woman. 

The  words  of  our  Fatal  Accidents  Act,  R.S.O.  1914,  ch.  151, 
sec.  8,  are  plain,  that  until  after  6 months  from  the  death  the  action 
must  be  in  the  name  of  the  administrator.  It  appears,  however, 
that  the  plaintiff  Simon  is  himself  the  administrator,  and  conse- 
quently Rule  71  must  be  looked  at.  That  Rule  provides  that  “ a 
claim  by  ...  an  ...  administrator  may  be  joined 
with  a claim  by  . . . him  personally,  provided  the  last  men- 

tioned claim  is  alleged  to  have  arisen  with  reference  to  the 
estate  represented  by  him  in  the  action.”  Here  his  personal  claim 
(as  distinguished  from  the  claim  under  the  Act)  has  nothing  to 
do  with  the  estate — consequently  the  Rule  does  not  apply,  and  I 
should  not  amend  by  making  him  plaintiff  administrator  quoad 
the  claim  for  damages  for  the  death.  Of  course  at  the  common  law 
the  death  of  any  human  being  cannot  be  complained  of  as  an 
injury  to  any  person:  Baker  v.  Bolton  (1808),  1 Camp.  493;  and 
the  plaintiff  quoad  the  death  must  rely  upon  the  statute. 

I will  allow  the  plaintiff  Simon  to  withdraw  and  discontinue 
this  part  of  his  action,  without  costs  and  without  prejudice  to 
bringing  any  other  action  he  may  be  advised  under  the  statute — 
in  such  action  he  will  be  well  advised  to  consider  the  effect  of  secs. 
4 and  7 of  the  Fatal  Accidents  Act. 

If  he,  by  the  production  of  the  letters  of  administration,  proves 
that  there  was  no  administrator  on  the  day  of  the  teste  of  the 
writ,  and  also  files  the  affidavit  required  by  sec.  7(1)  of  the  Act,  I 
shall  be  able  to  dispose  of  this  claim  in  the  present  action — he 
will  have  until  the  28th  November  for  that  purpose.  In  the  mean- 
time I retain  the  record  and  papers. 

November  25.  Riddell,  J. : — In  the  Simon  case,  letters  of 
administration  being  produced,  it  appears  that  on  the  teste  of  the 
writ  these  letters  had  been  taken  out. 

An  affidavit,  imperfect  in  form  and  substance,  had  been  filed, 
purporting  to  be  made  under  sec.  7*  of  the  Act : it  is  fatally  defect- 
ive, and  should  never  have  been  filed. 

* 7. — (1)  The  plaintiff  shall,  in  his  statement  of  claim,  set  forth  or 
deliver  therewith  full  particulars  of  the  persons  for  whom  and  on 
whose  behalf  the  action  is  brought. 

(2)  There  shall  he  filed  with  the  statement  of  claim  an  affidavit  by 
the  plaintiff  in  which  he  shall  state  that  to  the  best  of  his  knowledge, 
information  and  belief  the  persons  on  whose  behalf  the  action  is 
brought  as  set  forth  in  the  statement  of  claim  or  the  particulars  de- 
livered are  the  only  persons  entitled  or  who  claim  to  be  entitled  to 
the  benefit  thereof. 

(3)  The  Court  in  which  the  action  is  brought,  or  a Judge  thereof, 
if  of  opinion  that  there  is  a sufficient  reason  for  doing  so,  may  dispense 
with  the  filing  of  the  affidavit. 
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For  reasons  given  in  my  former  judgment,  I do  not  think  I 
have  power  to  amend — if  I could  I should  not  exercise  it;  there  is 
no  valid  excuse  for  the  neglect  of  plain  statutory  provisions. 

The  plaintiff  Simon  may  withdraw  the  claim  for  damages  for 
the  death  of  his  wife,  without  costs  and  without  prejudice  to  an 
action  by  him  as  administrator. 

Judgment  for  the  plaintiff  for  $500  and  costs  on  the  Supreme 
Court  scale. 

The  defendants  appealed  from  the  judgments  of  Riddell,  J.,  in 
the  two  actions. 

May  11,  1923.  The  appeals  were  heard  by  Meredith,  C.J.C.P., 
Latchford,  J.,  Ferguson,  J.A.,  and  Logie,  J. 

Towers , K.C.,  for  the  appellants. 

Braclcin , K.C.,  for  the  plaintiffs,  respondents. 

The  Court,  at  the  conclusion  of  the  hearing,  allowed  the 
appeal  in  the  J oseph  case  to  the  extent  of  reducing  the  damages  by 
$300.  And  in  the  Simon  case,  with  the  consent  of  counsel — counsel 
for  the  defendants  having  admitted  liability — directed  a new  trial, 
to  be  had  with  the  trial  of  the  new  action  which  had  been  brought 
under  the  Fatal  Accidents  Act;  costs  in  the  action. 


[RIDDELL,  J.] 

Denning  y.  Denning. 

Husband  and  Wife — Alimony — Perverted  Sexual  Practices — Injury  to 
Health  and  Danger  to  Life — Apprehension  of  Continuance — Justifi- 
cation for  Leaving  Husband — Criminal  Code,  secs.  205,  292(2). 

The  plaintiff  sued  for  alimony,  having  left  her  husband  because  he  sub- 
mitted her  to  unnatural  sexual  practices;  and,  being  advised  by  a 
physician  that  the  nervous  condition  in  which  he  found  her  was  due 
to  these  practices,  she  refused  to  return  to  him:  — 

Held,  that  her  refusal  was  justified,  and  she  was  entitled  to  alimony. 

Bagshaw  v.  Bagshaw  (1920),  48  O.L.R.  52,  applied  and  followed. 

These  practices  are  not  necessarily  criminal:  sec.  205  of  the  Criminal 
Code  covers  only  the  commission  of  such  acts  in  public  or  when 
intended  as  an  insult;  and  sec.  292(2)  does  not  apply  to  a willing 
female. 

The  “ due  benevolence  ” which  the  wife  is  by  our  law  bound  to  render 
to  her  husband  extends  only  to  natural  coition. 

An  action  for  alimony,  tried  by  Riddell,  J.,  without  a jury,  at 
a Toronto  sittings. 

J.  M.  Godfrey , K.C.,  and  J.  E.  Lawson , for  the  plaintiff. 

W.  K.  Murphy , for  the  defendant. 
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November  25.  Riddell,  J. : — The  parties  to  this  action  are 
husband  and  wife;  and,  in  view  of  this  relationship  and  of  the 
very  serious  and  disgusting  nature  of  the  charges  against  the 
husband  by  the  wife,  I have  thought  it  well  to  reserve  my  judg- 
ment and  carefully  to  review  the  evidence. 

Forming  my  opinion  as  to  the  credit  to  be  attached  to  the  wit- 
nesses from  their  conduct  and  demeanour  in  the  box,  I have  been 
more  confirmed  in  it  on  reconsideration. 

The  facts  as  I find  them  from  the  evidence  which  I believe  are 
as  follows: — 

The  parties  intermarried  in  August,  1920,  the  husband  making 
his  third  venture  in  matrimony  and  the  wife  her  second — he  was 
over  60  and  she  over  50. 

Very  shortly  after  the  marriage  he  exhibited  marked  aberra- 
tion and  perversion  in  sexual  relations:  he  insisted,  against  his 
wife’s  protest,  in  the  vice  well  known  in  the  Basin  of  the  Mediter- 
ranean, lashed  by  Greek  and  Roman  satirists  and  laughed  at  by 
Greek  and  Roman  comedians — he  was  a confirmed  cunnilingus 
“ fceminarum  fellator  ” given  to  applying  his  mouth  and  tongue 
to  the  genitals  of  a woman.  He  also  was  in  the  habit  of  inserting 
his  digit  into  her  vagina,  scratching  and  drawing  blood. 

To  these  practices  she  objected:  sometimes  leaving  his  bed  for 
a time,  to  return  at  his  demand  for  natural  intercourse. 

Several  times  her  health  gave  way  by  reason  of  these  shocking 
performances,  and  she  left  his  house  for  a time  to  recruit.  He 
persisted  in  his  vice,  and  at  length,  worn  out  and  nervous,  she 
left  him — consulting  a doctor,  she  told  him  the  full  story,  which 
from  shame  she  had  theretofore  concealed,  and  was  informed,  I 
think  correctly,  that  her  nervous,  neurasthenic  condition  was  due 
to  these  practices,  and  that  it  would  be  dangerous  to  her  health  and 
life  to  return  to  him.  She  wisely  determined  not  to  return,  and 
she  sues  for  alimony. 

These  practices,  vicious  as  they  are,  are  not  necessarily  criminal 
• — our  Code,  sec.  205,  covers  only  the  commission  of  such  acts  in 
public  or  when  intended  as  an  insult:  while  sec.  292(2)  does  not 
apply  to  a willing  female. 

In  the  case  of  an  unwilling  female,  the  case  is  or  may  be  differ- 
ent ; but  I do  not  proceed  on  the  ground  of  crime. 

The  “ due  benevolence 99  which  the  wife  is  by  our  law,  as  by  the 
apostolic  injunction,  bound  to  render  to  her  husband,  extends  only 
to  natural  coition — not  to  such  practices  as  these — and  the  wife  has 
the  right  to  object  to  them. 

In  the  case  of  this  plaintiff  and  all  women  with  the  sense  of 
modesty  and  decorum  which  she  has,  the  abhorrence  and  disgust 
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caused  by  these  things  are  deleterious  to  health  and  dangerous  to 
life  itself. 

The  case  comes  within  the  principles  laid  down  by  our  later 
cases — it  will  be  sufficient  to  refer  to  Bagshaw  v.  Bagshaw  (1920), 
48  O.L.R.  52 — the  plaintiff  has  proved  “ that  the  defendant  has 
subjected  her  to  treatment  likely  to  produce  ” and  “ which  did 
produce  physical  illness  ...  of  a nature  calculated  perman- 
ently to  affect  her  bodily  health  . . . and  that  there  is  rea- 

sonable apprehension  that  the  same  state  of  things  will  continue.” 

The  plaintiff  is  entitled  to  a decree  for  alimony  and  her  costs. 

If  the  parties  cannot  agree,  there  will  be  a reference  to  the 
Master,  at  the  defendant’s  expense,  to  fix  the  amount — interim  ali- 
mony in  the  meantime. 


[APPELLATE  DIVISION.] 

DlMITROFF  V.  Gonder. 

Insurance  {Fire) — Undertaking  by  Insurance  Broker  to  Insure  Plaintiff 
in  “ Good  Companies  ” — Insurance  in  Companies  not  Licensed  in 
Canada — Loss — Inability  to  Recover — Unenforceable  Policies — Duty 
of  Broker — Damages — Dominion  Insurance  Act,  1910,  9 & 10  Edw. 
VII.  ch.  32,  sec.  4 — Appeal — Neiv  Trial. 

The  plaintiff  permitted  the  defendant,  an  insurance  broker,  to  procure 
insurance  on  his  goods  upon  condition  that  the  insurance  be  placed 
with  “ a good  company.”  Policies  totalling  $5,000  were  taken  out  in 
American  companies,  not  registered  with  the  Minister  of  Finance  of 
Canada.  A loss  occurred,  and  the  plaintiff  was  unable  to  recover  on 
the  policies: — 

Held,  by  Riddell,  J.,  that  the  defendant  had  violated  the  Dominion  In- 
surance Act  in  delivering  policies  of  unlicensed  companies  which 
were  not  enforceable  in  Canada;  that  it  was  his  duty  to  obtain 
policies  that  could  be  enforced ; and  that  he  was  liable  in  damages  to 
the  amount  of  the  insurance. 

Review  of  the  authorities. 

On  an  appeal  from  this  judgment,  a new  trial  was  ordered  upon  the 
iground  that  the  facts  had  not  been  fully  investigated  at  the  trial. 

Action  against  an  insurance  broker  for  breach  of  contract. 

The  action  was  tried  by  Riddell,  J.,  without  a jury,  at  Welland. 
J.  C.  M.  German,  for  the  plaintiffs. 

H.  S.  White,  K.C.,  and  J.  F.  Gross,  for  the  defendant. 

November  29.  Riddell,  J. : — The  plaintiff  Dimitroff  is  a 
foreigner,  who  carried  on  a grocery  and  butcher  business  in  the 
city  of  Welland;  his  insurance  had  been  cancelled,  and  the  defend- 
ant, an  insurance  broker  in  the  same  city,  canvassed  him  for  insur- 
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ance  through  the  defendants  agent,  Dilts.  Dilts  was  a very  active 
and  persuasive  person,  and  at  length,  in  June,  1920,  he  got  the 
plaintiff  Dimitroff  to  assent  to  the  defendants  procuring  insur- 
ance upon  his  goods,  etc.  This  was  on  the  express  agreement  that 
he  would  give  him  a “good  insurance  company.” 

The  defendant  asserts  that  the  plaintiff  Dimitroff  was  told 
that  he  could  not  get  Canadian  insurance,  but  this  I do  not 
believe;  nor  did  the  plaintiff  know  that  he  could  not,  if  such  was 
the  fact. 

The  defendant  prepared  an  application,  papers,  etc.,  and 
obtained  three  policies  in  companies  which  did  not  hold  a license 
from  the  Minister  of  Finance  of  Canada,  thereby  violating  the 
provisions  of  the  Dominion  Insurance  Act,  1910,  9 & 10  Edw.  VII. 
ch.  32,  sec.  4. 

Delivering  the  said  policies  as  good  and  valid  policies  of  “ good 
companies,”  the  defendant  received  the  amount  of  the  premiums, 
$125 — of  which  he  retained  for  his  commission  $12.50. 

A fire  took  place  in  February,  1921,  whereby  the  plaintiff  suf- 
fered a loss  in  excess  of  $5,000  (for  convenience  I treat  the  case  as 
though  there  were  but  the  one  plaintiff,  Dimitroff,  the  other  plain- 
tiffs claiming  through  him  and  having  no  higher  rights) ; the 
defendant  assured  the  plaintiff  that  if  he  would  wait  a while  he 
would  be  paid. 

It  is  not  disputed  that  the  plaintiff  had  a rightful  claim  for 
$5,000  against  the  companies  had  they  been  licensed. 

But  they  are  American  companies,  of  Dallas,  Texas,  East  St. 
Louis,  Illinois,  and  New  Albany,  Indiana — they  have  not  paid,  and 
it  is  said  are  insolvent — at  all  events  they  cannot  be  made  to  pay. 

The  plaintiff  sues  the  broker;  the  case  came  on  for  trial  before 
me  at  Welland  non- jury  sittings. 

The  Ontario  Insurance  Amendment  Act,  1922,  12  & 13  Geo.  Y. 
ch.  61,  sec.  16  (adding  a new  Part,  secs.  253  to  278,  to  the  Insur- 
ance Act,  R.S.O.  1914,  ch.  183),  not  being  in  force,  it  does  not 
apply,  and  an  action  does  not  lie  against  the  defendant  as  an 
actual  debtor;  nor,  on  the  other  hand,  does  the  principle  of  Ches- 
hire & Co.  v.  Vaughan  Bros.  & Co.,  [1920]  3 K.B.  240  (C.A.), 
apply,  for  the  double  reason  that  the  plaintiff  did  not  apply  for  a 
policy  in  a non-licensed  company — he  did  not  know  or  ask  where 
the  policy  was  to  be  issued — and  that  the  Act  does  not  make  the 
policy  void  at  all  events,  if  issued,  as  it  was,  out  of  Canada. 

The  defendant  can  be  rendered  liable  on  two  grounds : — 

(1)  It  was  his  duty  to  obtain  a policy  which  could  be  enforced 
and  which  would  be  paid  if  the  company  did  not  pay  out  of  the 
deposit  required  by  the  Act:  Antiseptic  Bedding  Co.  v.  Gurofslci 
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(1914),  33  O.L.R.  319,  330;  Rudd  Paper  Box  Co.  v.  Rice  (1912), 
3 O.W.N.  534,  20  O.W.R.  979;  Baxter  v.  Jones  (1903),  6 O.L.R. 
360,  and  cases  cited. 

(2)  On  the  express  contract  to  obtain  insurance  in  “ good  com- 
panies ” — that  does  not  mean  virtuous  or  pious  companies,  a “ com- 
pany has  no  soul  to  be  saved  "■ — it  means  companies  that  can  be 
made  to  pay,  upon  whose  policies  the  money  can  be  made:  Words 
and  Phrases,  vol.  4,  pp.  3105-6;  Weil  y.  Schwartz  (1886),  21  Mo. 
App.  372,  380. 

On  either  ground  I think  the  defendant  liable  in  damages. 

If  it  were  a case  in  which  sympathy  could  play  a part — as  it  is 
not — there  can  be  no  sympathy  for  a deliberate  breaker  of  the  law, 
as' the  defendant  was. 

The  plaintiff  is  entitled  to  a judgment  for  $5,000  and  costs. 

The  evidence  of  the  plaintiff  is  to  be  preferred  to  that  of  the 
defendant  and  his  agent — the  recollection  of  the  latter  is  not  to  be 
relied  on. 

I have  read  all  the  many  cases  and  statutes  cited  and  several 
others;  but  I do  not  think  it  necessary  to  say  more  than  the  above. 

The  defendant  appealed  from  the  judgment  of  Riddell,  J. 

February  16,  1923.  The  appeal  was  heard  by  Meredith, 
C.J.C.P.,  Latchford,  Middleton,  and  Logie,  JJ. 

H.  S.  White , K.C.,  for  the  appellant. 

J.  C.  M.  German , for  the  plaintiff,  respondent. 

The  Court,  at  the  conclusion  of  the  argument,  allowed  the 
appeal  and  ordered  a new  trial,  upon  the  ground  that  the  facts 
had  not  been  fully  disclosed  and  investigated  at  the  hearing  before 
Riddell,  J. ; that  the  question  was  not  whether  the  companies  were 
“ good  companies  ” after  the  loss,  but  was  whether  they  were  “ good 
companies  99  at  the  time  the  insurance  was  effected,  having  regard 
to  the  nature  of  the  risk,  and  all  the  circumstances  of  the  case, 
which  risk,  it  was  said,  no  licensed  company  would  take;  costs  to 
be  costs  in  the  cause. 
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Ottawa  Lumbermen's  Credit  Bureau  v.  Swan. 


1922. 
Dec.  4. 


Voluntary  Unincorporated  Association  — Retail  Dealers  in  Lumber — 
Organisation  for  Purpose  of  Protection  of  Members  as  to  < Credits — 
Whether  Partnership — Partnership  Act , 1920, 10  & 11  Geo.  V.  ch.  £1, 
sec.  3 ( Ont .) — Status  as  Plaintiff  in  Action — Rule  100 — Action  for 
Rent  of  Office  Premises — Bargain  for  Division  of  Fire  Insurance 
Commissions — Proof  of — Illegality — Dominion  Insurance  Act,  1917, 
7 d 8 Geo.  V.  ch.  29,  sec.  127. 

A number  of  persons,  firms,  and  companies  engaged  in  the  selling  of 
lumber  by  retail  organised  themselves  into  an  association  (unincor- 
porated) for  the  sole  purpose  of  assisting  the  members  in  deter- 
mining to  whom  it  might  be  advisable  to  sell  lumber  on  credit. 
Each  member  paid  an  annual  membership  fee;  the  association  had 
office  premises  and  furniture;  and  the  defendant  was  its  paid  secre- 
tary. This  action  was  brought,  in  the  name  of  the  association  as  sole 
plaintiff,  to  recover  from  the  defendant  a sum  of  money  for  rent  of 
the  plaintiff’s  office  premises,  for  office  help,  stationery,  telephone, 
etc.: — 

Held,  that  the  association  was  not  a partnership,  and,  not  being  a cor- 
poration nor  a legal  entity  of  any  kind,  could  not  sue. 

Rule  100,  the  Partnership  Act,  10  & 11  Geo.  V.  ch.  41,  sec.  3 (Ont.), 
and  Caldicott  v.  Griffiths  (1853),  8 Ex.  898,  23  L.J.  Ex.  54,  referred  to. 

It  appeared  by  the  evidence  given  at  the  trial  that,  when  some  ques- 
tion arose  as  to  whether  the  association  was  so  useful  as  to  justify 
the  expense  of  its  maintenance,  the  defendant  suggested  that,  if  it 
was  continued,  he,  if  permitted,  would  become  agent  for  some  fire 
insurance  companies  and  would  pay  over  to  any  member  placing  in- 
surance through  him  the  commission  paid  by  the  insurer,  and  he 
seemed  to  have  said  also  that  any  commissions  so  paid  could  be 
treated  as  rent  paid  by  him  for  the  use  of  the  association’s  office. 
Permission  was  given,  and  he  proceeded  in  the  way  suggested,  and 
accounted  to  the  members  for  commissions  received  up  to  a cer- 
tain time.  When  he  failed  to  account  for  two  commissions,  this 
action  was  brought,  in  the  form  of  an  action  for  rent,  etc.,  really 
for  the  amount  of  the  two  commissions:  — 

Held,  by  the  majority  of  the  Court,  that  nothing  was  due  for  rent,  etc., 
and  the  plaintiff  (apart  from  the  difficulty  as  to  its  status)  could  not 
recover. 

Per  Rose,  J.:— There  was  no  proof  that  the  defendant  agreed  to  pay 
anything  to  the  association — the  bargain  alleged  was  that  the  com- 
missions were  to  be  paid  over  to  the  individual  members;  and,  upon 
the  evidence,  there  was  some  doubt  whether  there  was  any  bargain 
at  all. 

The  County  Court  Judge  whose  decision  was  appealed  against  dis- 
missed the  action  on  the  ground  that  the  agreement  as  to  commis- 
sions was  one  prohibited  by  sec.  127  of  the  Dominion  Insurance  Act, 
7 & 8 Geo.  V.  ch.  29;  but  the  Court  expressed  no  opinion  upon  that 
question. 

An  appeal  by  the  plaintiffs  from  the  judgment  of  the  County 
Court  of  the  County  of  Carleton  dismissing  the  action.  The  facts 
are  stated  in  the  judgments. 
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November  3.  The  appeal  was  heard  by  Mulock,  C.J.Ex.,  Kelly, 
Hasten,  Rose,  and  Orde,  JJ. 

Cr.  F.  Henderson , K.C.,  for  the  appellants. 

Harold  Fisher , K.C.,  for  the  defendant,  respondent. 

December  4.  Mulock,  C.J.Ex.  : — The  plaintiffs*  claim  as 
endorsed  on  the  writ  of  summons  is  in  these  words : “ The  plain- 
tiffs* claim  is  against  the  defendant  for  the  sum  of  $665.87,  the 
rent  of  the  plaintiffs*  office  premises,  for  office  help,  stationery, 
telephone,  etc.,  from  1st  January,  1921,  to  1st  December,  1921, 
said  rent  having  been  agreed  on  between  the  parties.** 

In  his  statement  of  defence  the  defendant  denied  having  rented 
any  premises  from  the  plaintiffs  or  having  agreed  to  pay  them 
rent  or  to  pay  for  office  help,  stationery,  or  telephone.  He  also 
alleged  that  the  plaintiffs  were  not  entitled  to  maintain  this  action ; 
and  further  that,  if  there  was  any  agreement  as  alleged  by  the 
plaintiffs,  it  was  an  agreement  whereby  the  defendant,  representing 
an  insurance  company,  agreed  to  divide  his  commission  with  the 
plaintiffs,  and  it  was  therefore  illegal  by  reason  of  the  provisions 
of  secs.  127  and  128*  of  the  Dominion  Insurance  Act  of  1917,  7 & 
8 Geo.  V.  ch.  29. 

The  learned  trial  Judge  dismissed  the  action,  and  this  appeal 
is  from  his  judgment.  The  facts  as  disclosed  by  the  evidence 
appear  to  be  as  follows:— 

A number  of  persons  carrying  on  the  business  of  lumber 
merchants  at  Ottawa  organised  themselves  together  as  a voluntary 
association  under  the  name  of  the  Ottawa  Lumbermen’s  Credit 
Bureau,  each  member  paying  an  annual  membership  fee.  The  sole 
object  of  the  bureau  was  to  assist  the  individual  members  in 
determining  to  whom  it  might  be  advisable  to  sell  lumber  on  credit. 
Office  premises  and  furniture  were  secured,  and  the  defendant  was 
engaged  as  secretary-treasurer,  his  duty  being  to  furnish  to  a mem- 
ber information  as  to  the  financial  standing  of  any  person  who 

* 127.  No  agent,  broker  or  other  person  representing  or  doing  busi- 
ness in  Canada  for  any  fire  insurance  company  licensed  under  this  Act 
shall,  in  any  way,  directly  or  indirectly,  divide,  or  offer  to  divide, 
his  commission  or  other  remuneration  with,  or  give,  or  offer  to  give, 
any  part  of  his  commission  or  other  remuneration,  or  any  other 
matter  or  thing  of  value  to  any  person  whose  property  he  may  be 
insuring  or  seeking  to  insure,  or  to  any  person  having  or  claiming  or 
appearing  to  have  any  influence  or  control  as  to  the  placing  of  such 
insurance,  as  an  inducement  to  insure  with  him  or  in  or  with  a com- 
pany employing  him  or  represented  by  him;  nor  shall  any  person 
knowingly  receive  as  such  inducement  any  such  commission  or  other 
remuneration  or  any  rebate  of  premium  or  other  consideration 
intended  to  be  in  the  nature  of  a rebate  of  premium. 

Section  128  provides  penalties  for  violation  of  the  provisions  of 
sec.  127. 
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desired  to  purchase  lumber  from  him.  The  members  were  not 
carrying  on  the  business  of  the  association  with  a view  to  profit,  and 
therefore  were  not,  I think,  partners;  neither  were  they  a corpora- 
tion or  an  individual,  but  merely  an  amorphous  collection  of  a 
number  of  persons.  Thus,  not  being  a legal  entity,  they  cannot 
sue,  and  on  that  ground  alone  this  appeal  should  fail. 

I further  think  that  the  learned  trial  Judge,  for  the  reason 
given  by  him,  rightly  dismissed  the  action  on  the  merits.  It  was 
brought  to  recover  $665.87  claimed  as  owing  for  rent,  etc.  The 
evidence  fails  to  shew  any  such  indebtedness.  At  the  trial  it 
appeared  that  the  plaintiffs’  claim  was  composed  of  two  items, 
namely,  $234.33  and  $431.54,  claimed  to  be  owing  to  the  plaintiffs 
for  the  benefit  as  to  item  $234.33  of  the  firm  of  James  Davidson 
& Sons,  a member  of  the  association,  and  as  to  item  $431.54  for 
the  benefit  of  the  firm  of  Barrett  Bros.,  another  of  its  members. 

The  defendant,  Swan,  while  secretary  and  treasurer  for  the 
plaintiffs,  was  agent  for  certain  fire  insurance  companies,  and 
particulars  were  put  in  shewing  that  these  two  sums  were  com- 
posed of  commissions  paid  by  the  insurance  companies  to  their 
agent  Swan  in  respect  of  premiums  paid  by  the  said  James  David- 
son & Sons  and  Barrett  Bros.,  respectively,  for  insurance  of  their 
property  through  the  companies’  agent,  Swan. 

The  plaintiffs  contended  that  in  substance  these  moneys  were 
owing  by  the  defendant  to  the  plaintiffs  for  rent,  office  help,  etc., 
but  nothing  on  those  accounts  was  owing  by  the  defendant  to  the 
plaintiffs.  The  language  of  the  claim  endorsed  on  the  writ  was,  I 
think,  a thinly  veiled  effort  to  conceal  the  true  nature  of  the  claim. 

The  plaintiffs  are  not  entitled  to  recover,  and  this  appeal 
should  be  dimissed  with  costs. 

Kelly  and  Masten,  JJ.,  agreed  with  Mulock,  C.J.Ex. 

Rose,  J. : — This  is  an  appeal  by  the  plaintiffs  from  the  judg- 
ment of  His  Honour  Judge  Mulligan,  sitting  in  the  County  Court 
of  the  County  of  Carle  ton. 

The  Ottawa  Lumbermen’s  Credit  Bureau  is  an  association 
formed  by  certain  retail  lumber  dealers' — companies,  firms,  and 
individuals — carrying  on  business  at  Ottawa.  Its  sole  purpose, 
according  to  one  of  the  plaintiffs’  witnesses,  is  “ to  look  after  cred- 
its.” Representatives  of  the  members  meet  periodically  to  discuss 
matters  of  mutual  interest,  such  as  whether  certain  customers  are 
persons  to  whom  it  would  be  wise  to  extend  credit ; and  it  has  been 
the  practice  until  recently  to  hold  annual  general  meetings.  An 
office  is  maintained,  and  a secretary  is  employed,  whose  principal 
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duty  seems  to  be  to  investigate  the  credit  of  persons  about  whom 
the  members  or  any  of  them  desire  information.  The  expenses 
are  met  out  of  subscriptions  paid  by  the  members. 

The  bureau  was  formed  some  six  or  seven  years  ago.  It  proved 
to  be  a useful  institution,  but  two  or  three  years  ago  the  members 
began  to  doubt  whether  it  was  so  useful  as  to  justify  the  expense  of 
its  maintenance,  and  the  then  secretary,  the  defendant  Swan, 
suggested  that,  if  it  was  continued,  he,  if  permitted,  would  become 
agent  for  some  fire  insurance  companies  and  would  pay  over  to  any 
member  placing  insurance  through  him  the  commission  paid  by 
the  insurer  in  respect  of  such  member’s  policy,  and  he  seems  to 
have  said  that  any  commissions  so  paid  could  be  treated  as  rent 
paid  by  him  for  the  use  of  the  bureau’s  office.  Permission  was 
given  to  Swan  to  proceed  in  the  way  proposed:  whether  it  was 
given  formally  at  any  meeting  does  not  clearly  appear,  but  it  was 
given,  and  Swan  was  allowed  to  retain  for  himself  any  commissions 
which  he  earned  in  respect  of  policies  ’taken  out  by  persons  other 
than  members  of  the  bureau.  Most  of  the  members  of  the  bureau 
placed  insurance  through  Swan.  He  accounted  to  several  of  them 
for  the  commissions  which  he  received  in  respect  of  policies  placed 
for  them;  but  in  respect  of  policies  procured  for  two  of  the  mem- 
bers, not  long  before  his  connection  with  the  bureau  was  severed, 
he  received  commissions  which  he  has  not  paid  over,  and  this  action 
is  brought  to  compel  payment. 

The  learned  County  Court  Judge  thought  that  the  agreement 
sought  to  be  enforced  was  one  prohibited  by  sec.  127  of  the  Insur- 
ance Act,  1917,  7 & 8 Geo.  V.  ch.  29  (Dominion),  and  he  dismissed 
the  action,  expressing  no  opinion  as  to  the  preliminary  questions 
raised  by  the  defendant,  viz. : (1)  whether  the  Ottawa  Lumbermen’s 
Credit  Bureau  is  such  an  entity  as  is  authorised  to  sue;  and  (2) 
whether  any  agreement  between  the  bureau  and  Swan  was  proved. 

The  bureau  is  not  a corporation,  and  if  it  can  sue  it  must  be 
because  it  is  a partnership  within  the  meaning  of  Rule  100,  which 
enacts  that  “ any  two  or  more  persons  . . . claiming  . . . 
as  partners,  and  carrying  on  business  within  Ontario,  may  sue 
. . . in  the  name  of  the  firm  of  which  such  persons  were  co- 
partners at  the  time  of  the  accrual  of  the  cause  of  action:”  see 
Metallic  Roofing  Co.  of  Canada  v.  Local  Union  No.  30  (1903-5),  5 
O.L.R.  424,  9 O.L.R.  171.  It  is  upon  this  Rule  that  Mr.  Hender- 
son relies. 

The  Partnership  Act,  1920,  10  & 11  Geo.  Y.  (Ont.)  ch.  41,  sec. 
3,  defines  partnership  as  “the  relation  which  subsists  between 
persons  carrying  on  a business  in  common  with  a view  of  profit.” 
The  Act  thus  adopts  the  idea  which,  as  was  said  by  Lord  Coleridge, 
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C.J.,  in  Regina  v.  Robson  (1885),  16  Q.B.D.  137,  is  involved  in 
all  the  definitions  collected  in  Lord  Lindley's  book  (see  Lindley  on 
Partnership,  8th  ed.,  pp.  11-13),  viz.,  the  idea  of  joint  operation 
for  the  sake  of  gain.  Before  the  Act,  it  was  decided  that  “ to  con- 
stitute a partnership  the  parties  must  have  agreed  to  carry  on 
business  and  to  share  profits  in  some  way  in  common:”  per  Sir 
Montague  Smith,  delivering  the  judgment  of  the  Judicial  Com- 
mittee of  the  Privy  Council  in  Mollwo  March  & Co.  v.  Court  of 
Wards  (1872),  L.R.  4 P.C.  419,  436.  Whether  the  omission  from 
the  Act  of  any  words  suggesting  a division  of  profits  as  a neces- 
sary ingredient  has  had  the  effect  of  rendering  Sir  Montague 
Smith's  definition  obsolete  is  a question  upon  which  opinions  differ : 
cf.  Lindley  on  Partnership,  pp.  10,  11,  with  Sir  Frederick  Pollock's 
Digest  of  the  Law  of  Partnership,  11th  ed.,  pp.  8,  9;  but,  whether 
there  can  or  cannot  be  a partnership  in  cases  where  there  is  no 
idea  of  the  division  of  profits  amongst  the  partners,  it  seems  to  be 
clear,  both  from  the  statutory  definition  and  from  the  cases,  that 
there  can  be  no  partnership  unless  the  common  business  is  con- 
ducted for  profit. 

The  purpose  and  the  activities  of  the  Ottawa  Lumbermen's 
Credit  Bureau,  so  far  as  they  appear  from  the  evidence  adduced, 
have  been  stated.  The  members  meet  to  discuss  matters  which  are 
of  interest  to  them  as  dealers  in  lumber;  they  contribute  to  a fund 
out  of  which  are  met  the  expenses  of  procuring  information  which 
will  be  useful  to  them  individually;  and  an  employee,  paid  out  of 
that  fund,  and  taking  his  instructions  from  officers  appointed  by 
the  general  body  of  members,  gathers  the  information  desired. 
The  members,  therefore,  act  in  common  in  gathering  information, 
but  it  seems  to  be  straining  the  words  to  call  that  carrying  on 
business  in  common;  and  it  seems  to  be  straining  them  still  more 
to  call  it  carrying  on  business  in  common  with  a view  of  profit; 
for  in  what  is  done  there  is  no  idea  at  all  of  profit  or  advantage 
of  any  kind  to  the  bureau — the  only  profit  that  there  can  possibly 
be  is  a profit  (or  an  avoidance  of  loss)  to  the  individual  members 
in  their  individual  businesses.  Therefore,  I think  that  there  is 
here  no  partnership  in  the  proper  sense  of  the  term.  This  would 
be  my  conclusion  upon  a consideration  merely  of  the  definition 
of  the  word  “ partnership'''  as  found  in  the  Act  and  in  the  cases ; 
but  I think  that  the  matter  is  really  decided  by  the  case  of 
Caldicott  v.  Griffiths  (1853),  8 Ex.  898,  23  L.J.  Ex.  54.  In  that 
case  the  defendants  were  members  of  the  committee  of  a society 
called  the  Midland  Counties  Guardian  Society  for  the  Protection 
of  Trade.  The  plaintiff  was  a printer,  and  he  sued  the  defendants 
for  the  balance  of  an  account  for  printing  and  stationery  supplied 
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by  him  to  the  committee.  He  had  promised  to  pay,  and  had  paid, 
his  fee  for  membership  in  the  society.  The  orders  for  the  station- 
ery and  work  were  given  by  the  secretary  pursuant  to  instructions 
given  at  meetings  of  the  committee  at  which  the  defendants  were 
present.  The  defendants  raised  two  defences:  the  first,  that  they 
were  co-partners  with  the  plaintiff;  and  the  second,  that  the  plain- 
tiff had  looked  to  the  funds  of  the  society  and  not  to  the  defend- 
ants. The  decision  was  that  there  was  evidence  to  go  to  the 
jury  on  both  of  these  issues  and  that  the  verdict  of  the  jury 
against  the  defendants  could  not  be  disturbed.  As  to  the  first 
defence,  it  may  be  said  that,  although  the  plaintiff  had  paid  his 
fee,  his  admission  to  membership  in  the  society  was  not  very  clearly 
established ; but  the  decision  did  not  turn  upon  that,  but  upon  the 
fact  that  the  rules  did  not  constitute  a partnership  among  the 
members  or  subscribers.  Martin,  B.,  makes  this  very  clear,  and  he 
states  the  facts  in  a way  which  makes  the  case  seem  to  be  directly 
in  point  here.  He  says  (8  Ex.  at  p.  903)  — 

“ In  the  present  case  ...  a number  of  persons  are  associ- 
ated together  for  the  purpose  of  the  protection  of  trade,  each  of 
them  having  to  pay  a small  sum  annually,  and  thereby  becoming 
entitled  to  such  information  upon  the  subject  as  can  be  obtained  in 
the  mode  pointed  out.  It  is  an  abuse  of  language  to  call  such  an 
association  a partnership.  It  is  neither  more  nor  less  than  a num- 
ber of  persons  who  choose  to  subscribe  to  a fund  for  the  purpose  of 
obtaining  certain  information  useful  to  themselves  in  their  busi- 
ness. The  fact  of  the  plaintiff  having  subscribed  with  the  view  to 
entitle  him  to  the  benefit  of  such  information,  does  not  constitute 
him  a partner,  so  as  to  preclude  him  from  suing  another  subscriber 
who  gives  the  order.” 

For  these  Teasons,  I am  of  opinion  that  the  plaintiffs  lack  the 
capacity  to  sue,  and  that  the  defendant's  first  objection  is  well 
taken. 

I am  inclined  to  think  also  that  it  is  not  proved  that  there  was 
an  agreement  between  the  defendant  and  the  Ottawa  Lumbermen's 
Credit  Bureau  that  the  defendant  should  pay  oypr  such  sums  as 
he  received  from  insurance  companies  as  commission  in  respect 
of  policies  written  in  favour  of  members  of  the  bureau.  Cer- 
tainly there  is  no  proof  that  the  defendant  agreed  to  pay  anything 
to  the  bureau;  indeed,  although  there  is  some  suggestion  that  the 
defendant  was  to  pay  over  the  commissions  as  rent  for  the  bureau’s 
office  premises  which  he  was  occupying,  the  bargain  alleged  is 
that  the  payments  were  to  be  made,  not  to  the  landlord,  the  bureau, 
but  to  the  members  in  respect  of  whose  policies  the  commissions 
were  earned;  and  it  is  that  bargain  to  pay  to  the  members  which 
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the  bureau  seeks  to  enforce  in  this  action.  A bargain  that  the 
defendant  should  pay  the  rent  by  dividing  it  amongst  those  mem- 
bers who  chose  to  avail  themselves  of  his  services  would  be ' a 
strange  bargain,  and  one  that  ought  to  be  pretty  clearly  proved 
before  a court  was  asked  to  enforce  it,  and  I think  that  the  proof 
of  it  is  far  from  clear:  the  evidence  is  somewhat  confused  and 
leaves  one  rather  in  doubt  as  to  whether  there  was  any  bargain  at 
all  between  the  defendant  and  some  of  the  members.  However,  I 
am  content  to  rest  my  judgment  upon  the  want  of  capacity  to  sue. 

Mr.  Henderson  contends  that,  in  the  circumstances  of  the  case 
and  having  regard  to  the  relationship  existing  between  the  bureau 
and  the  defendant,  it  is-  impossible  to  say  that  any  promise  which 
the  defendant  made  to  pay  over  his  commissions  was  made  “ as  an 
inducement  to  insure  with  him  or  in  a company  employing  him 
or  represented  by  him and  he  argues  that  unless  the  promise  of  a 
“ rebate  99  was  made  as  such  an  inducement  it  was  not  prohibited 
by  sec.  127.  of  the  Insurance  Act,  1917;  The  opinion  which  I 
have  expressed  as  to  the  right  of  the  bureau  to  sue  renders  it 
unnecessary  for  me  to  express  any  opinion  upon  this  point ; and, 
although  Mr.  Henderson  suggested  that  it  would  be  well  to  deal 
with  it,  whatever  view  might  be  taken  of  the  other  questions  raised, 
I think  that  it  is  better  to  refrain  from  discussing  it.  The  facts 
as  to  the  alleged  bargain  are,  as  I have  said,  somewhat  in  doubt, 
and  I hesitate  to  express,  unnecessarily,  any  opinion  upon  a hypo- 
thetical state  of  facts.  And  I hesitate  to  express  unnecessarily 
even  an  opinion  upon  the  construction  of  the  section,  which  I 
think  had  better  be  left  to  be  construed  in  a case  (if  one  arises)  in 
which  a decision  as  to  its  meaning  is  requisite. 

I would  dismiss  the  appeal  with  costs. 

Okde,  J. : — I have  read  the  judgment  of  my  brother  Rose,  with 
all  of  which  I agree,  and  I desire  to  add  only  a few  words.  What- 
ever may  be  the  exact  definition  of  a partnership,  one  of  its 
essential  characteristics  is  that  there  should  be  some  common 
profit  or  gain  to  be  derived  from  it.  Whether  or  not  the  element  of 
division  or  distribution  of  the  common  profit  or  gain  among  the 
members  is  an  essential,  need  not  be  discussed;  but  there  must 
be,  in  my  judgment,  a community  of  interest  in  the  benefits  accru- 
ing from  the  joint  activity  of  the  partners.  If  that  community  of 
interest  is  lacking,  there  is  no  partnership.  In  the  present  case 
there  was  no  such  community  of  interest  in  any  of  the  benefits 
flowing  from  the  so-called  business  of  the  bureau.  Its  original 
object,  that  of  protection  in  the  matter  of  credits  to  customers,  was 
for  the  protection  of  the  members  as  individuals  and  not  as  mem- 
bers of  the  bureau.  And  this  was  likewise  the  case  in  the.  later 
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development  under  which  the  defendant  was  to  pay  over  his  com- 
missions earned  on  insurance  business  placed  with  his  insurance 
companies  by  members  of  the  bureau;  the  bureau  as  a body 
derived  no  benefit  whatever,  either  directly  or  indirectly,  from  this 
arrangement.  It  was  argued  that  the  fact  that  the  member  to 
whom  the  commissions  were  so  payable  was  liable  to  account  to  his 
fellow-members  for  his  share  of  the  rent  and  expenses  of  manage- 
ment gave  them  an  interest,  but  this  right  did  not  arise  from  any 
interest  or  share  which  such  fellow-members  had  in  the  rebated 
commissions,  because  the  latter  were  earmarked  as  the  property 
of  the  individual  member  to  whom  they  were  payable.  This  would 
be  the  case  even  if  the  rebated  commissions  had  been  paid  in  the 
first  instance  into  some  common  bank-account  of  the  bureau,  and 
were  then  paid  out  by  the  bureau’s  cheque  to  the  individual  mem- 
ber to  whom  they  were  payable.  Any  deduction  for  rent  and 
expenses  in  that  case  would  really  be  by  way  of  set-off  or  as  a mat- 
ter of  accounting  between  the  individual  members  of  the  bureau. 

The  joint  employment  of  the  defendant  as  the  servant  or  agent 
of  the  bureau  did  not,  in  my  judgment,  in  any  way  alter  the  rela- 
tionship of  the  members  as  among  themselves.  It  was  merely  an 
additional  item  of  expense. 

I can  see  no  real  distinction  between  this  case  and  one  where, 
for  example,  two  neighbours  for  economic  reasons  purchase  a 
lawn-mower  for  their  common  use  and  hire  one  man  whose  duty 
it  will  be  to  mow  their  respective  lawns;  or  where  two  merchants 
agree  to  appoint  one  man  to  collect  their  accounts,  each  paying 
half  his  salary,  but  each  entitled  to  the  full  benefit  of  the  moneys 
collected  on  his  own  account.  No  partnership  could  result  from 
any  such  arrangement. 

Appeal  dismissed  with  costs. 


[APPELLATE  DIVISION.] 

Re  Fokman. 

Will — Construction — Residuary  Bequests  Made  in  two  Separate  Clauses 
— Inconsistency — No  Estate  to  which  Later  Clause  Applicable- 
Advancement  Made  to  one  Legatee — Equality  between  Legatees. 

By  her  will  the  testatrix  directed  her  executors  to  divide  the  residue 
of  her  estate  between  her  daughter  E.  and  her  son  R. — •“  $4,000  of 
which  estate  was  left  to  them  from  the  estate  of  their  aunt.  My 
son  R.  has  already  received  $1,500  from  said  estate.”  Then  followed 
this  clause:  “All  the  residue  of  my  estate  not  hereinbefore  dis- 
posed of  I give  . . . unto  my  daughter  E.  ...  in  consid- 

eration of  her  having  given  me  a comfortable  home  for  a number 
of  years.”  It  appeared  that  the  testatrix  had  given  R.  $1,500,  and 
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taken  from  him  a receipt  therefor,  in  which  it  was  recited  that  the 
$1,500  “ is  part  of  a legacy  left  to  me  from  the  estate  of  my  late 
aunt  . . . for  which  I promise  to  pay  my  mother  interest  . . . 
until  I am  released  from  this  promise.”  In  truth,  the  moneys, 
amounting  to  about  $4,000,  which  came  from  the  estate  of  the  aunt, 
belonged  to  the  testatrix,  but  by  the  aunt’s  will  E.  and  R.  were  to 
have  it  if  their  mother  predeceased  the  aunt. 

It  was  argued  on  behalf  of  E.  that  the  first  residuary  olause  was 
confined  in  its  application  to  the  $4,000;  but  that  argument  did  not 
prevail,  and  it  was  held,  that,  giving  effect  to  the  first  residuary 
bequest,  there  was  no  residuary  estate  upon  which  the  second  could 
operate;  and  the  whole  of  the  testatrix’s  real  estate  should  be 
divided  between  E.  and  R.,  the  latter  submitting  to  be  charged  with 
the  $1,500  as  an  advancement. 

Re  Nolan  (1017),  40  O.L.R.  355,  approved  and  applied. 

An  appeal  by  Russell  D.  Forman  and  the  First  National  Bank 
of  Mankato  from  the  judgment  of  Riddell,  J.,  in  the  Weekly 
Court  (29th  June,  1922),  construing  the  will  of  Caroline  A.  For- 
man, deceased,  and  holding  that  the  appellant  Forman’s  legacy  of 
$4,000  was  subject  to  a deduction  of  $1,500  in  respect  of  an 
advance  made  to  him  by  the  testatrix. 

October  11.  The  appeal  was  heard  by  Mulock,  C.J.Ex., 
Kelly,  Masten,  Rose,  and  Okde,  JJ. 

J.  M.  Godfrey , K.C.,  for  the  appellants. 

Frank  Morison,  for  Evelyn  M.  Eaton,  respondent. 

N.  R.  Robertson,  for  the  executors. 

December  4.  Mulock,  C.J.Ex.: — In  her  will,  the  testatrix, 
after  providing  for  certain  specific  legacies,  proceeded  as  follows : — 

“ I direct  my  said  executors  to  divide  the  residue  of  my  estate 
equally  between  my  daughter  Evelyn  M.  Eaton  and  my  son  Russell 
D.  Forman,  of  Mankato,  Minn.,  $4,000  of  which  estate  was  left  to 
them  from  the  estate  of  their  deceased  aunt  Lizzie  R.  Smith.  My 
son  Russell  D.  Forman  has  already  received  $1,500  from  said  estate. 

“ All  the  residue  of  my  estate  not  hereinbefore  disposed  of  I 
give  devise  and  bequeath  unto  my  daughter  Evelyn  M.  Eaton,  of 
the  city  of  Hamilton,  in  consideration  of  her  having  given  me  a 
comfortable  home  for  a number  of  years.” 

During  the  lifetime  of  the  testatrix  she  had  given  to  her  son 
Russell  $1,500,  taking  from  him  a receipt  therefor  in  the  following 
words : — ■ 

“ Received  from  my  mother  the  sum  of  fifteen  hundred  dollars 
($1,500)  which  is  part  of  a legacy  left  to  me  from  the  estate  of  my 
late  aunt  Lizzie  R.  Smith,  for  which  I promise  to  pay  my  mother 
interest  at  the  rate  of  5 per  cent,  yearly,  July  1st  and  January  1st  of 
each  year,  until  I am  released  from  this  promise. 

“ Mankato,  Minn.,  Sept.  9.,  1921.  Russell  D.  Forman.” 
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The  question  in  this  appeal  is,  what  share  does  Russell  D. 
Forman  take  in  the  testatrix’s  residuary  personal  estate? 

The  meaning  of  the  residuary  bequest  appears  to  me  clear. 
The  testatrix’s  direction  that  “ my  said  executors  .... 
divide  the  residue  of  my  estate  equally  between  my  daughter 
. . . and  my  son  ” means  what  it  says,  namely,  that  the  said 

residue  shall  consist  of  everything  not  in  terms  disposed  of.  No- 
where in  the  will  does  the  testatrix  restrict  the  meaning  of  the 
words  “ the  residue  of  my  estate/’  and  therefore  there  remained  no 
undisposed  of  estate  to  which  the  later  residuary  clause  could  apply. 
Further,  by  its  very  language  this  later  bequest  is  not  to  interfere 
with  the  earlier  one,  for  it  is  to  apply  only  to  the  residue  of  the 
estate  “ not  hereinbefore  disposed  of.”  It  may  be  that  the  testatrix 
had  in  mind  the  contingency  of  Russell  D.  Forman  predeceasing 
her  without  leaving  issue  who  should  survive  her,  in  which  event 
there  would  have  been  a lapse. of  Russell  D.  Forman’s  share  in  the 
residuary  estate,  but  that  contingency  djd  not  happen;  and,  there- 
fore, the  later  residuary  bequest  is  wholly  ineffectual. 

The  remaining  question  is,  what  share  did  Russell  D.  Forman 
take  in  the  testatrix’s  residuary  estate?  She  had  already  given 
him  $1,500.  The  presumption  is  that  it  was  an  advancement,  and 
it  therefore  formed  no  part  of  the  residuary  estate.  Nevertheless, 
her  will  manifests  an  intention  to  take  that  advancement  into  con- 
sideration in  order  that  there  should  be  an  equal  division  of  the 
estate  between  the  two  children.  Further,  Mr.  Godfrey  consented 
to  Russell  D.  Forman  being  charged  with  the  $1,500  in  question. 

I therefore  think  the  judgment  of  the  Court  should  be  that  the 
residuary  estate  should  be  divided  between  Russell  D.  Forman  and 
Evelyn  M.  Eaton,  she  taking  $1,500  more  than  her  brother. 

It  seems  to  me  a proper  case  in  which  to  order  that  the  costs  of 
all  parties  be  paid  out  of  the  estate. 

Kelly,  J.  (after  setting  out  the  provisions  of  the  will  quoted 
by  the  Chief  Justice)  : — In  the  first  place,  reading  the  will  as  a 
whole,  I do  not  think  that  the  devise  in  favour  of  Russell  D.  For- 
man is  restricted  to  his  sharing  only  in  the  $4,000  which  the 
testatrix  referred  to  as  having  been  “ left  to  them  from  the  estate 
of  their  deceased  aunt  Lizzie  R.  'Smith.”  It  seems  to  me  that  the 
reference  to  the  $4,000,  as  it  appears  in  the  will,  was  intended  by 
the  testatrix  as  a description  of  the  origin  of  the  part  of  the  assets 
of  her  estate  which  she  derived  from  her  sister  Lizzie  R.  Smith, 
and  which,  in  the  event  of  her  predeceasing  Lizzie  R.  Smith,  should 
go  to  her  (Mrs.  Forman’s)  two  children,  the  amount  of  which  turns 
out  to  be  approximately  $4,000.  And,  secondly,  adopting  the  law 
as  expressed  in  Re  Nolan  (1917),  40  O.L.R.  355,  and  applying 
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it  to  the  present  case,  I agree  that  the  appeal  should  be  allowed; 
and  in  that  event,  and  having  regard  to  the  consent  of  counsel  for 
the  appellants  during  the  argument,  that  the  $1,500  already  received 
by  Russell  D.  Forman  should  be  charged  against  him,  the  division 
of  the  residue  between  him  and  his  sister  Evelyn  M.  Eaton  should 
be  equal,  charging  him  in  such  division  with  the  $1,500. 


App.  Div. 
1922. 
Re 

Forman. 
Kelly,  J. 


Master  J.  i — The  order  of  Riddell,  J.,  was  made  upon  hearing 
counsel  for  the  executors  and  trustees  and  for  Evelyn  M.  Eaton, 
but  in  the  absence  of  the  present  appellants,  though  they  had  been 
duly  notified  of  the  application.  No  written  reasons  for  judgment 
are  given,  but  we  are  furnished  with  the  formal  order  issued  on  the 
application. 

[The  learned  Judge  then  set  out  the  provisions  of  the  will 
quoted  by  the  Chief  Justice.] 

The  last  clause  of  the  affidavit  of  one  of  the  executors  bringing 
forward  the  application  is  as  follows : — 

“ 8.  The  executors  are  in  doubt  as  to,  the  proper  course  to 
pursue,  and  desire  to  be  advised  if  their  proper  course  is  or  is  not 

(1)  to  pay  to  Russell  D.  Forman  the  sum  of  $500  in  full  of  his 
share  of  the  estate  of  the  said  Caroline  A.  Forman,  deceased,  other 
than  the  articles  bequeathed  specifically  to  him  under  her  said  will ; 

(2)  to  charge  the  said  Russell  D.  Forman  with  payment  of  the 
sum  of  $1,500,  together  with  interest  thereon,  in  part  satisfaction 
of  any  interest  in  the  estate  to  which  the  said  Russell  D.  Forman  is 
entitled  under  the  said  last  will  and  testament;  (3)  to  pay  the  said 
Russell  D.  Forman  one  half  of  the  residuary  estate.” 

The  interpretation  pronounced  by  Riddell,  J.,  was  as  follows : — 
“ This  Court  doth  order  and  declare  that  the  true  intent  and 
meaning  of  the  said  last  will  and  testament  of  Caroline  A.  Forman, 
deceased,  is  that  the  said  Russell  D.  Forman  or  his  assigns  shall 
receive,  in  addition  to  the  articles  bequeathed  specifically  to  him 
under  the  said  will,  one  half  of  the  sum  of  $4,000,  from  which  shall 
be  deducted  the  sum  of  $1,500  already  received  by  him,  together 
with  interest  thereon  at  the  rate  of  5 per  cent,  per  annum  half-yearly 
from  the  4th  day  of  September,  AJD.  1921,  to  the  date  of  the  death 
of  the  said  deceased  Caroline  A.  Forman;  the  same  to  be  in  full 
satisfaction  of  the  claim  and  interest  of  the  said  Russell  D.  For- 
man under  and  in  pursuance  of  the  said  will.” 

In  my  opinion,  the  judgment  appealed  from  should  be  set  aside, 
and  it  should  be  declared  that  the  proper  course  of  the  executors  and 
trustees  is  to  charge  the  said  Russell  D.  Forman,  as  an  advance- 
ment, with  payment  of  the  sum  of  $1,500,  in  part  satisfaction  of 
any  interest  in  the  said  estate  to  which  the  said  Russell  D.  Forman 
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App.  Div.  is  entitled  under  the  said  last  will  and  testament,  and,  subject  to 
the  said  deduction,  to  divide  the  residue  of  the  estate  equally 
between  Evelyn  M.  Eaton  and  Russell  D.  Forman. 

Forman.  The  words  of  the  first  residuary  devise  are  clear,  definite,  and 
Hasten  J unequivocal : “ I direct  my  said  executors  to  divide  the  residue  of 
my  estate  equally  between  my  daughter  Evelyn  M.  Eaton  and  my 
son  Russell  D.  Forman  of  Mankato,  Minn. and  I can  find  no 
satisfactory  reason  in  the  remainder  of  the  clause  or  elsewhere  in 
the  will  for  limiting  the  words  which  I have  quoted  so  as  to  con- 
fine them  to  that  portion  of  the  estate  which  came  to  the  testatrix 
from  Lizzie  R.  Smith. 


If  that  is  so,  the  rule  applicable  in  such  cases  as  the  present  is 
clearly  stated  by  Middleton,  J.,  in  Re  Nolan , 40  O.L.R.  355,  at 
p.  357:— 

“ I venture  to  think  that  the  true  rule  is  found  in  Halsbury’s 
Laws  of  England,  vol.  28,  p.  678 — a statement  of  the  greater 
weight  as  it  has  the  imprimatur  of  the  Right  Hon.  Richard  E. 
Meredith,  late  Master  of  the  Rolls  in  Ireland,  and  the  cases  which 
most  support  the  wider  contention  are  cases  in  the  Irish  Courts: 
‘ If  there  are  two  gifts  in  the  same  instrument,  each  sufficient  to 
include  the  residuary  estate,  in  cases  where  lapsed  shares  of  the 
first  gift  would  leave  something  for  the  second  gift  to  operate  upon, 
the  first  of  the  two  gifts  is  preferred.5 

“ This  proposition  is  supported  by  the  very  cases  cited  to  me. 

“ This,  it  will  be  observed,  is  only  a particular  application  of 
the  general  rule,  as  I have  quoted  it.  The  rule  of  thumb  is  not 
applicable  because  the  Court  has  been  able  to  attribute  to  the  words 
of  the  last  clause  a meaning  which  removes  the  apparent  repug- 
nancy/5 

The  view  so  expressed  by  him  accords  with  the  earlier  decisions 
of  Davis  v.  Bennet  (1861),  30  Beav.  226;  Bristow  y.  Masefield 
(1882),  52  L.J.  Ch.  27;  and  Re  Pink  (1902),  4 O.L.R.  718,  a deci- 
sion of  the  late  Mr.  Justice  Street. 

In  the  present  case,  if  Russell  D.  Forman  had  predeceased  the 
testatrix  without  leaving  issue  who  remained  alive  at  the  time  of 
the  death  of  the  testatrix,  his  share  would  have  lapsed,  and  but  for 
the  final  residuary  clause  an  intestacy  would  have  arisen,  and  -in 
such  case,  under  the  present  will,  the  second  residuary  devise  would 
operate  upon  the  lapsed  share.  Therefore,  the  rule  as  first  quoted 
applies,  and  the  first  of  the  two  gifts  is  preferred.  The  order  should 
therefore  be  as  I have  indicated  above. 

Costs  of  all  parties  out  of  the  estate,  those  of  the  executors  as 
between  solicitor  and  client. 
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Rose,  J. : — I agree  with  my  brother  Masten  that  the  judgment 
of  Middleton,  J.,  in  Re  Nolan , 40  O.L.R.  355,  correctly  states  the 
rule  which  is  to  be  applied  where  there  are  two  gifts  in  the  same 
will,  each  in  terms  sufficient  to  pass  the  residuary  estate,  viz.,  that 
“in  cases  where  lapsed  shares  of  the  first  gift  would  leave  some- 
thing for  the  second  gift  to  operate  upon,  the  first  of  the  two  gifts 
is  preferred.”  Therefore,  if  the  first  of  the  residuary  clauses  here 
in  question — the  clause  which  directs  the  executors  to  divide  the 
residue  equally  between  the  daughter  and  the  son  of  the  testatrix — 
is  a clause  which,  upon  its  true  * reading,  is  sufficient  to  pass  the 
whole  residuary  estate,  I think  that  the  order  ought  to  be  as  my 
brother  Masten  proposes. 

Unfortunately,  we  are  without  any  report  of  the  reasons 
assigned  by  Mr.  Justice  Riddell  for  the  order  which  he  made ; but 
the  order  itself  seems  to  shew  that  he  did  not  intend  to  decide  any- 
thing contrary  to  what  was  laid  down  in  Re  Nolan.  The  rule  dis- 
cussed in  that  case  is  applicable  only  where  each  of  the  two  clauses 
in  the  will  is  sufficient  to  pass  the  residuary  estate,  and  the  order 
appealed  from  seems  to  be  based  upon  an  opinion  that  the  first  of 
the  clauses  here  in  question  was  not  sufficient  to  pass  more  than 
the  $4,00.0  which  it  mentions. 

The  will  of  Lizzie  R.  Smith,  after  certain  legacies  to  Mrs. 
Forman  and  others,  gave  the  residue  of  Miss  Smithes  estate  to  Mrs. 
Forman,  and  provided  that  in  case  Mrs.  Forman  should  predecease 
Miss  Smith  the  legacy  or  bequests  given  to  Mrs.  Forman  should 
belong  to  her  children.  The  residue  seems  to  have  amounted  to 
about  $4,000,  and  it  is  probable  that  it  was  that  residue  which  Mrs. 
Forman  (either  by  mistake  or  as  the  result  of  some  understanding 
which  she  had  had  with  her  sister)  spoke  of  in  her  will  as  $4,000 
left  to  her  daughter  and  son  from  their  aunt’s  estate ; and  it  is 
possible  that  Mrs.  Forman  intended  by  the  first  of  the  residuary 
clauses  of  her  will  to  deal  with  that  sum  and  with  nothing  besides. 
But,  if  that  was  her  intention,  it  does  not  appear  in  the  clause 
itself.  The  language  of  the  clause  is : “I  direct  my  said  executors 
to  divide  the  residue  of  my  estate  equally  between  my  daughter 
. . . and  my  son  . . . $4,000  of  which  estate  was  left  to 

them  from  the  estate  of  their  deceased  aunt  . . .”  Those  words, 

standing  alone,  are  a gift  of  the  whole  residue  of  the  estate  of  the 
testatrix,  coupled  with  a declaration  that  a part  of  that  residue 
already  belongs  to,  or  is  held  in  trust  for,  the  legatees ; and,  unless 
there  is  some  pretty  clear  indication,  in  the  other  parts  of  the  will, 
that  the  testatrix  meant  the  words  to  have  the  restricted  meaning 
which  is  suggested,  the  Court  cannot  interpret  them  as  meaning 
less  than,  on  their  face,  they  do  mean.  What  is  said  is,  that  the 


App.  Div. 
1922. 
Re 

Forman. 
Rose,  J. 


148 


ONTARIO  LAW  REPORTS. 


[VOL. 


App.  Div. 
1922. 
Re 

Forman. 
Rose,  J. 


intention  to  use  the  words  as  applicable  only  to  the  $4,000  appears 
from  the  fact  that  in  the  second  of  the  residuary  clauses  the  testa- 
trix states  a reason  for  desiring  to  give  more  to  her  daughter  than 
to  her  son ; and  it  is  said  that  the  only  way  in  which  effect  can  be 
given  to  the  intention  to  confer  that  greater  benefit  upon  the 
daughter  is  by  construing  the  first  residuary  clause  as  a clause  deal- 
ing with  the  $4,000  and  with  nothing  else. 

It  does  seem  to  me  to  be  probable  that  the  testatrix  intended 
that  her  daughter’s  share  of  her  estate  should  be  greater  than  her 
son’s;  but,  while  I think  that  the  general  intention  to  benefit  the 
daughter  can  be  gathered  from  the  will,  I am  unable  to  persuade 
myself  that  it  appears  with  any  degree  of  clearness  that  the 
testatrix  intended  that  the  general  intention  should  be  effected  in 
the  particular  way  suggested.  In  other  words,  while  I think  that 
it  is  possible  — perhaps  even  probable— that  the  wishes  of  the 
testatrix  would  be  given  effect  to  if  the  son  got  only  his  half  of 
the  $4,000  and  the  daughter  got  all  the  rest  of  the  residue,  I also 
think  that  to  decide  that  the  first  tesiduary  clause  was  meant  to 
deal  with  the  $4,000  only  is  to  proceed  upon  a speculation  as  to  the 
meaning  of  the  testatrix,  rather  than  upon  anything  that  really 
appears  from  the  will  itself.  Therefore,  with  great  respect  for 
what  I suppose  to  have  been  the  opinion  held  by  Mr.  Justice  Riddell, 
I am  driven  to  the  conclusion  that  the  first  of  the  residuary  clauses 
is  to  be  read  as  meaning  exactly  what  it  says.  If  it  does  mean 
what  it  says,  there  are  two  gifts  in  the  same  will  each  sufficient  to 
pass  the  residuary  estate,  and  the  rule  stated  in  Re  Nolan  is  to  be 
applied. 

As  to  charging  the  son  with  the  $1,500  which  the  will  says  was 
advanced  to  him  there  is  no  difficulty,  for  on  the  argument  Mr. 
Godfrey  very  properly  consented  to  such  an  order,  although  he 
suggested  that,  as  a matter  of  law,  it  could  not  be  supported. 

There  was  produced  a paper  signed  by  Russell  D.  Forman, 
dated  the  9th  September,  1921,  acknowledging  receipt  of  $1,500, 
“ part  of  the  legacy  left  to  ” him  “ from  the  estate  of  ” Miss  Smith, 
and  promising  to  pay  interest  thereon  to  his  mother  half-yearly 
until  he  is  released.  Whether  there  is  or  is  not  any  dispute  as  to 
the  obligation  of  Russell  D.  Forman  to  pay  interest  pursuant  to  this 
document  we  do  not  know,  but,  if  there  is,  that  is  not  a question 
arising  upon  the  construction  of  the  will,  and  in  my  opinion,  the 
judgment  to  be  pronounced  upon  the  present  motion  ought  not 
to  touch  it. 


Orde,  J.,  agreed  with  Masten,  J. 

Appeal  allowed  and  judgment  to  be  as  stated  by  the  Chief  Justice. 
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Infant — Contract — “ Necessaries  ” — Motor  Vehicle  for  Use  in  Business. 

The  defendant,  an  infant,  was  held,  not  liable  for  the  price  of  a motor 
vehicle  bought  for  the  purpose  of  aiding  him  in  carrying  on  a trade 
or  business-:  the  fact  that  the  vehicle  was  “ necessary  ” in  his  busi- 
ness did  not  make  it  a “ necessary  ” for  the  price  of  which  the 
infant  could  bind  himself  by  contract. 

Cowern  v.  Nield,  [1912]  2 K.B.  419,  and  earlier  cases,  followed. 

An  appeal  by  the  defendant  from  the  judgment  of  the  Third 
Division  Court  of  the  County  of  Lincoln  in  favour  of  the  plaintiff 
in  an  action  brought  against  an  infant  to  recover  the  balance  of 
the  price  of  a second-hand  Ford  motor  car  purchased  from  the 

plaintiff. 

October  12  and  13.  The  appeal  was  heard  by  Maclaren, 
Magee,  Hodgins,  and  Ferguson,  JJ.A. 

R.  U.  McPherson , K.C.,  for  the  appellant. 

W.  S.  MacBrayne , K.C.,  for  the  plaintiff,  respondent. 


December  11.  The  judgment  of  the  Court  was  read  by  Fergu- 
son, J.A. : — Appeal  by  the  defendant  from  a judgment  of  his 
Honour  Judge  Campbell,  of  the  County  Court  of  the  County  of 
Lincoln,  pronounced  on  the  21st  day  of  June  last,  in  an  action 
brought  by  the  plaintiff  in  the  Third  Division  Court  of  the  County 
of  Lincoln,  on  a written  contract,  which  reads :: — 


“ I promise  to  pay  Arthur  Pyett  the  sum  of  $325.00  for  second- 
hand Ford  car,  model  1919.  The  sum  of  $100.00  to  be  paid  at 
time  of  purchase  and  monthly  payments  of  $20.00  with  exception 
of  last  month,  when  he  shall  pay  balance  with  interest  at  7%  per 
annum  on  sums  unpaid  until  paid.  I agree  to  pay  interest  in  full 
quarterly  and  I agree  should  I fail  to  keep  up  monthly  payments 
on  this  car  according  to  this  agreement  that  Arthur  Pyett  may 
repossess  this  car  and  I agree  to  lose  any  or  all  payments  which  I 
shall  have  made  and  he  may  sell  by  public  auction  or  private  sale 
this  car  should  he  feel  that  payment  is  not  being  kept  up  or  should 
he  feel  that  the  security  is  not  ample,  for  which  he  shall  be  sole 
judge,  and  I agree  to  be  responsible  for  balance  of  amount  should 
the  car  not  bring  enough  to  satisfy  the  amount  in  this  agreement, 
and  I hereby  agree  to  indemnify  Arthur  Pyett  against  any  loss  or 
expenses  should  he  have  to  repossess  this  car  as  I agree  to  pay  all 
costs  whatsoever  should  he  have  to  take  steps  to  secure  payment  of 
this  agreement. 

" I acknowledge  to  have  received  a copy  of  this  agreement.” 


a 


Caistor  Centre,  May  27th,  1922. 
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It  is  not  disputed  that  at  the  time  of  the  signing  of  the  contract 
the  motor  car  which  forms  the  subject-matter  of  the  contract  had 
already  been  delivered  to  the  defendant,  and  that  an  absolute  title 
was  vested. 

The  reasons  of  the  learned  trial  Judge  read  as  follows : — 

“ The  defendant  is  an  infant.  He  is  married  and  rents  a farm 
of  100  acres  owned  by  his  father.  He  owns  four  horses  and  a trac- 
tor. He  bought  the  second-hand  Ford  car,  valued  at  $325,  to 
enable  him  to  go  into  the  business  of  peddling  fish  and  to  enable 
him  to  quickly  obtain  oil  and  gas  for  his  tractor  when  needed.  He 
intended  to  sell  some  of  his  horses  and  replace  them  by  the  motor 
car  and  tractor.  The  fish  were  to  be  obtained  at  Dunnville,  about 
18  miles  from  defendant’s  farm,  and  to  be  sold  in  the  surrounding 
country.  He  made  two  trips  in  the  fish  business,  when  he  burnt 
out  the  bearings  of  his  car.  He  wanted  the  plaintiff  to  take  one 
of  his  horses  at  $150  and  apply  the  same  on  the  price  of  the  car. 
I find  that  the  contract  was  for  the  benefit  of  the  infant,  and  that 
the  motor  car  was  a necessary,  he  being  the  tenant  of  a farm  of 
100  acres,  to  work  which  he  had  four  horses,  some  of  which  (in 
his  interest)  he  desired  to  sell  and  replace  them  with  the  tractor 
and  the  motor  (a  necessary  if  oil  and  gas  for  the  car  were  to  be 
obtained  quickly  when  needed.)  It  was  also  necessary  for  him  in 
connection  with  his  intention  to  peddle  fish  at  great  distances  from 
his  farm,  a business  from  which  he  expected  to  make  a good  profit.” 

“ There  will  be  judgment  for  the  plaintiff  for  $325  and  costs, 
payable  in  15  days.  I allow  a counsel  fee  of  $20  to  the  plaintiff.” 

The  defendant  appeals  on  the  following  grounds : — 

(1)  That  the  finding  that  the  car  was  a necessary  was  based  on 
a misrepresentation  of  the  authorities  as  to  what  is  a necessary  for 
the  purchase  of  which  an  infant  may  bind  himself  by  contract. 

(2)  That  the  finding  that  the  contract  was  beneficial  is  based 
upon  a misrepresentation  of  the  authorities  as  to  what  contracts 
may  be  beneficial  for  an  infant. 

(3)  That,  even  if  the  learned  trial  Judge  were  right  in  finding 
that  the  car  was  a necessary,  yet  in  that  the  contract  provides  for 
the  payment  (a)  of  interest  and  (b)  of  a penalty  in  default  of 
payment,  the  cases  of  Beam  v.  Beatty  (1902),  4 O.L.R.  554, 
Phillips  Y.  Greater  Ottawa  Development  Co.  (1916),  38  O.L.R. 
315,  Meahin  v.  Morris  (1884),  12  Q.B.D.  352,  and  Corn  v.  Mat- 
thews,  [1893]  1 Q.B.  310,  establish  that  an  infant’s  contract  for 
purchase  of  necessaries  is  absolutely  void  if  the  contract  contains  a 
term  or  condition  in  the  nature  of  a penalty  for  default  in  payment. 

It  is  clear  that  the  conclusion  of  the  learned  trial  Judge  that 
the  contract  sued  upon  was  one  for  the  purchase  of  necessaries,  and 
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therefore  one  by  which  the  infant  was  bound,  is  deduced  from  and 
based  upon  the  finding  of  fact  that  the  infant  bought  the  car  to 
enable  him  to  go  into  the  business  of  peddling  fish,  and  to 
enable  him  quickly  to  obtain  oil  or  gas  for  a tractor  which  he  used 
on  the  farm  of  which  he  was  a tenant. 

I am  of  opinion  that  these  findings  of  fact  do  not  justify  the 
conclusion  arrived  at,  for  it  is,  I think,  well  established  that  the  law 
considers  that  an  infant  has  not  sufficient  discretion  to  carry  on 
business  or  trade,  and  is  not  liable  for  goods  supplied  to  him  to 
enable  him  to  carry  on  business  or  in  the  course  of  any  trade  or 
occupation ; and  that,  therefore,  the  inquiry  as  to  what  is  necessary 
to  enable  an  infant  to  enter  into  or  carry  on  a trade,  occupation, 
or  business  is  not  relevant  to  the  inquiry  as  to  what  is  necessary 
for  the  well-being  of  an  infant,  treating  the  term  “ necessaries  ” 
as  a relative  expression  to  be  construed  with  reference  to  the  infant’s 
age,  state  and  degree : Chitty  on  Contracts,  17th  ed.,  pp.  170,  179, 
180.  | 

In  Corpe  v.  Overton  (1833),  10  Bing.  252,  at  p.  256,  Tindal, 
C.J.,  says: — 

“ From  Hill  and  Wittington’s  Case  (1619),  Dy.  104b.,  note, 
to  Why  wall  v.  Champion  (1728),  Str.  1083,  it  has  been  always 
held,  that  an  infant  cannot  incur  liability  by  carrying  on  trade. 
If  he  cannot  trade,  a contract  to  enter  into  trade  is  one  which  he 
may  avoid  when  he  comes  of  age.” 

In  Whywall  v.  Champion , <Str.  1083,  Lee,  C.J.,  ruled  “that 
tobaccoes  sent  to  the  defendant,  who  set  up  a shop  in  the  country, 
could  not  be  recovered  for  as  necessaries,  he  appearing  to  be  an 
infant.  For  the  law  will  not  suffer  him  to  trade,  which  may  be  his 
undoing.” 

In  Turberville  v.  Whitehouse  (1823),  1 0.  & P.  94,  at  p.  95, 
Hullock,  B.,  ruled  that  “ no  action  could  be  maintained  for  goods 
supplied  to  an  infant,  for  him  to  trade  with.” 

In  Cowern  v.  Nield , [1912]  2 K.  B.  419,  at  p.  422,  Phillimore, 
J.,  says: — 

“ I am  satisfied  from  the  authorities  which  have  been  cited  to 
us  that  the  only  contracts  which,  if  for  the  infant’s  benefit,  are 
enforceable  against  him  are  contracts  relating  to  the  infant’s  per- 
son, such  as  contracts  for  necessaries,  food,  clothing,  and  lodging, 
contracts  of  marriage,  and  contracts  of  apprenticeship  and  service. 
In  my  opinion  a trading  contract  does  not  come  within  that 
category.” 

And  at  p.  424  Bray,  J.,  says : — 

“ The  County  Court  Judge  has  found  that  the  contract  was  for 
the  infant’s  benefit,  and  has  held  as  a matter  of  law  that  the  action 
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is,  therefore,  maintainable.  I think  his  decision  was  wrong.  It  is 
true  that  there  are  certain  contracts  which^  if  they  are  for  the 
infanPs  benefit,  can  be  enforced  against  him;  and  it  is  said  this 
trading  contract  was  for  the  benefit  of  the  infant  because  it  was 
for  the  benefit  of  the  infant  that  he  should  learn  how  to  carry  on  a 
trade.  But  in  my  opinion  there  is  no  authority  for  saying  that  a 
trading  contract,  even  if  for  the  benefit  of  the  infant,  is  an  excep- 
tion to  the  rule  that  an  infant  is  not,  except  in  certain  cases,  liable 
on  contracts  made  by  him.” 

See  other  cases  collected  in  Chitty  on  Contracts,  17th  ed.,  pp. 
179  and  180;  and  in  Bullen  and  Leake,  7th  ed.,  p.  598. 

The  car  has  been  returned  to  the  plaintiff,  and  the  infant  is  not 
seeking  to  recover  any  cash  payment.  In  these  circumstances  it  is 
unnecessary  to  consider  the  authorities  cited  by  Mr.  McPherson 
in  support  of  his  proposition  that  the  contract  of  purchase  was 
absolutely  void,  or  the  counter-proposition  of  the  plaintiff  that, 
if  voidable  only,  the  Court  would  not  allow  it  to  be  rescinded  with- 
out returning  the  car. 

I would  allow  the  appeal,  but,  in  the  circumstances,  without 
costs. 

Appeal  allowed . 


[APPELLATE  DIVISION.] 

RlOUX  V.  RlOUX. 

Husband  and  Wife  — Moneys  Deposited  in  Bank  — Account  Kept  in 
Name  of  Wife — Transfer  to  Names  of  both  Jointly — Separation  of 
Parties — Moneys  Drawn  out  by  Wife  and  Retained— Account — 
Separate  Earnings — Gift — Resulting  Trust — Evidence. 

The  plaintiff  and  the  defendant  were  husband  and  wife.  During  a 
period  of  12  years  in  which  they  lived  together  and  kept  house  in  a 
city,  the  earnings  of  both  were  deposited  in  a bank  to  the  credit 
of  an  account  which  was  at  first  kept  in  the  name  of  the  wife  only 
and  afterwards  in  the  names  of  both  as  a joint  account.  The  hus- 
band was  unable  to  read  or  write,  but  the  wife  could  do  both.  The 
husband  worked  at  a trade  and  turned  over  his  wages  to  the  wife, 
and  she  made  money  from  keeping  a boarder  and  from  the  sale  of 
poultry,  eggs,  and  vegetables.  At  the  end  of  the  period  there  was  a 
considerable  sum  in  the  bank.  The  husband  went  to  another  place 
in  search  of  work;  the  wife  then  resolved  not  to  live  with  him 
again;  she  drew  all  the  money  out  of  the  bank  and  obtained  employ- 
ment for  herself.  This  action  being  brought  for  an  accounting  and 
payment  over  by  the  wife  of  such  of  the  moneys  as  belonged  to  the 
husband,  the  wife  set  up  a claim  for  an  allowance  for  maintenance 
and  also  alleged  that  a part  of  the  moneys  was  derived  from  her 
own  earnings  and  was  her  separate  property.  At  the  trial,  the 
defendant’s  pleading  was  amended  by  setting  up  a claim  to  the 
moneys  as  a gift  from  the  husband,  and  it  was  conceded  on  her 
behalf  that  her  earnings  from  the  sources  referred  to  were  not 
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her  separate  earnings  within  the  meaning  of  sec.  7 of  the  Married 
Women’s  Property  Act,  R.S.O.  1914,  ch.  149,  but  were  the  property 
of  her  husband,  unless  a gift  was  established  by  the  evidence:  — 
Held,  that  the  ownership  of  the  plaintiff’s  money  was  not  transferred 
to  the  defendant;  but,  if  title  did  pass,  it  passed  only  to  the  extent 
necessary  to  the  fulfilment  of  the  purpose  of  keeping  house,  and  in  that 
view  there  was  a resulting  trust  in  favour  of  the  husband  with  respect 
to  any  moneys  that  were  not  used  for  that  purpose;  and  it  should  be 
declared  that  the  moneys  in  the  bank  at  the  time  of  the  plaintiff’s 
departure  were  his  moneys  held  in  trust  for  him  by  his  wife,  that 
she  had  no  title  thereto  or  control  thereof  otherwise  than  as  agent 
for  him,  and  that  she  should  account  to  him  therefor  and  pay  over 
the  balance  in  her  hands. 

An  appeal  by  the  plaintiff:  from  the  judgment  of  Mowat,  J.,  at 
the  trial  (23rd  June,  1922),  in  an  action  by  a man  against  his 
wife  for  an  account  of  all  moneys  received  by  her  from  him  or  on 
his  account  and  for  recovery  thereof.  By  the  judgment  the  plain- 
tiff was  awarded  an  accounting  and  payment  of  half  only  of  the 
amount  which  might  be  found  to  have  been  received. 

November  16.  The  appeal  was  heard  by  Maclaren,  Magee, 
Hodgins,  and  Ferguson,  JJ.A. 

A.  Gr.  Slaglit,  K.C.,  for  the  appellant. 

H.  J.  Scott,  K.C.,  for  the  defendant,  respondent. 

December  11.  The  judgment  of  the  Court  was  read  by  Fergu- 
son, J.A. : — Appeal  by  the  defendant  from  a judgment  of  Mowat, 
J.,  awarding  the  plaintiff  only  one-half  the  accumulated  earnings  of 
the  husband  and  wife,  deposited  to  the  credit  of  both  in  a chartered 
bank  and  withdrawable  on  the  cheque  of  either.  The  appellant 
(husband)  claims  to  be  entitled  to  all  the  earnings. 

The  plaintiff  and  defendant  were  married  at  Duluth,  Minne- 
sota, in  the  year  1907,  and  after  the  marriage  lived  there  for  about 
a year.  In  1908  they  moved  to  Port  Arthur,  Ontario,  and  there 
resided  together  until  the  year  1920,  when  the  plaintiff,  with  the 
consent  of  his  wife,  went  to  Temiskaming,  Ontario,  to  seek  employ- 
ment ; and  the  moneys  in  question  are  savings  from  the  earnings  of 
both  during  the  years  the  parties  were  living  together  at  Port 
Arthur. 

The  evidence  shews  that  the  plaintiff,  a rough  carpenter,  turned 
over  to  his  wife  his  wages  as  he  received  them.  The  plaintiff  being 
unable  to  read  or  write,  the  moneys,  as  received  by  the  wife  from 
the  husband,  were  up  to  1916  deposited  in  the  bank  in  the  name  of 
the  wife. 

The  parties  set  up  housekeeping ; at  times  they  kept  one  boarder, 
raised  chickens  and  vegetables;  such  money  as  was  derived  from 
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the  sale  of  poultry,  eggs,  and  vegetables  was  received  by  the  wife 
and  deposited  by  her  in  the  bank  to  the  credit  of  her  account. 

Three  times  during  the  period  in  question,  the  husband  bought 
lands,  taking  the  deed  in  his  own  name ; in  each  case  the  purchase- 
price  was  paid  out  of  the  moneys  in  the  bank.  Two  of  the  proper- 
ties purchased  were  resold  at  a profit,  and  the  purchase-money 
found  its  way  into  the  bank,  so  that  at  the  time  the  husband  left 
his  wife  to  go  to  Temiskaming  there  was  in  the  bank  upwards  of 
$4,000. 

At  the  outset,  the  money  was  all  deposited  in  the  wife’s  name ; 
about  1916  the  husband’s  name  was  added  to  the  bank-account, 
for  the  purpose,  the  wife  says,  of  enabling  him  to  draw  money  if  he 
wanted  to  and  to  relieve  him  from  trouble  in  case  she  should  die. 

It  was  clear  from  the  evidence  that  for  one  reason  or  other  the 
wife  made  up  her  mind,  shortly  after  her  husband  went  to  Temis- 
kaming, that  she  would  not  reside  with  him  again,  and  she  drew 
out  of  the  bank  all  the  moneys  and  sought  and  accepted  employment 
with  a man  named  Wilkins.  She  says  that  during  the  absence  of 
her  husband  she  did  not  spend  any  of  the  money  that  was  in  the 
bank,  but  lived  on  her  own  earnings.  At  the  trial  she  refused  to 
disclose  the  whereabouts  of  the  money  that  was  drawn  out  of  the 
bank,  indicating  that  she  intended  to  endeavour  to  retain  all  the 
moneys  even  if  the  issue  were  determined  against  her. 

On  the  argument  of  the  appeal,  it  was  suggested  that  if  the 
money  were  produced  an  equitable  division  could  be  agreed  on,  but 
both  counsel  asked  for  a determination  of  the  legal  rights  of  the 
parties. 

When  the  plaintiff  brought  action,  the  wife  did  not  set  up  that 
the  moneys  had  been  given  to  her,  but  set  up  a claim  for  an  allow- 
ance for  maintenance,  also  that  part  of  the  moneys  were  her  own 
earnings  and  her  own  separate  property,  that  is,  she  claimed  the 
moneys  earned  from  keeping  boarders  and  from  raising  chickens 
and  vegetables  and  selling  poultry  as  separate  earnings  and  estate. 
On  these  pleadings  the  parties  were  examined  for  discovery,  and 
the  action  came  on  for  trial  in  June,  1922. 

At  the  opening  of  the  trial,  the  defendant’s  counsel  asked  and 
obtained  permission  to  amend  by  setting  up  that  the  moneys  in 
question  were  given  to  the  wife  for  her  own  use. 

The  learned  trial  Judge  divided  the  moneys,  one-half  to  each, 
and  directed  a reference  to  ascertain  the  amount. 

A careful  consideration  of  the  evidence  and  of  the  reasons  of 
the  trial  Judge  leads  me  to  the  conclusion  that  the  judgment  is 
based  upon  two  erroneous  statements,  one  of  law  and  the  other  of 
fact:  (1)  that  the  defendant  was  as  a matter  of  law  entitled  to 
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claim  as  her  separate  estate  the  earnings  derived  from  keeping 
boarders  in  her  husband’s  house  and  from  selling  eggs  and  chickens 
raised  and  kept  at  the  home  of  the  husband;  (2)  that  the  wife  in 
her  evidence  says,  and  the  husband  does  not  deny,  that  the  only 
arrangement  she  recollects  was  that  he  should  give  her  these  (his 
pay-cheques)  to  keep  house,  and  she  was  to  have  the  balance.  True, 
the  learned  Judge  says  that  the  wife’s  statement  that  she  was  to 
have  the  balance  was  “ a faint,  rather  indefinite  statement,”  but  it 
seems  clear  that  this  statement  forms  the  foundation  on  which  the 
learned  Judge  based  his  finding  of  “ an  implied  gift  if  not  an  actual 
one  of  a portion  of  the  plaintiff’s  earnings.”  I take  it  that  the 
word  “ actual  ” in  the  f oregoing  quotation  must  be  read  “ express,” 
and  that  the  meaning  of  the  statement  is  that  an  actual  gift  of  a 
part  of  the  plaintiff’s  wages  is  to  be  implied  from  his  conduct  in 
not  again  entering  the  box  to  deny  the  defendant’s  statement,  and 
his  admission  that  a fifty-fifty  division  of  the  moneys  would  be 
fair  if  the  defendant  were  living  with  him  rather  than  on  any 
express  statement  or  evidence  of  an  agreement  or  gift.  If  it  means 
that  the  gift  is  based  on  the  evidence  of  the  wife  that  it  was 
arranged  that  she  was  to  have  the  surplus  earnings  of  her  husband, 
I am  unable  to  find  any  testimony  that  justifies  such  a statement 
or  conclusion. 

Counsel  for  the  appellant  referred  us  to  authorities  for  the 
proposition  that  the  earnings  of  the  wife,  while  not  trading  separ- 
ately from  the  husband,  were  the  property  of  the  husband,  but  it  is 
not  necessary  to  consider  these  authorities  because  counsel  for  the 
respondent  conceded  that  the  earnings  of  the  wife  here  in  question 
were  not  her  separate  earnings  within  the  meaning  of  see.  7 of  the 
Married  Women’s  Property  Act,  R.S.O.  1914,  ch.  149,  but  were 
the  property  of  her  husband  unless  the  evidence  established  a gift 
of  these  earnings  from  the  husband  to  the  wife.  Counsel  submitted 
that  it  should  be  inferred  from  the  conduct  of  the  parties  and  from 
the  statements  of  the  plaintiff  and  defendant,  not  that  the  parties 
had  contracted  that  these  earnings  and  the  surplus  of  the  plaintiff’s 
earnings,  over  what  was  necessary  for  the  upkeep  of  the  house  and 
maintenance  of  his  family,  were  to  be  the  property  of  the  wife  as 
against  the  husband,  for  he  conceded  that  he  could  not  establish 
consideration  for  the  contract,  but  he  submitted  that  no  implica- 
tion of  a resulting  trust  arises  from  the  transfer  by  a husband  to  a 
wife  of  properties  or  moneys;  and  that,  in  the  absence  of  other 
circumstances  or  evidence  of  a prior  intention,  a gift  is  presumed 
or  inferred  from  such  a transfer;  and  he  argued  that  the  plaintiff 
could  not  succeed  unless  he  rebutted  that  presumption  by  clear  evi- 
dence shewing  that  the  moneys  and  property  had  been  transferred 
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to  the  wife  for  a specific  purpose.  He  conceded  that  if  it  were 
established  that  the  moneys  had  been  transferred  to  keep  house, 
the  inference  would  be  in  favour  of  a resulting  trust  as  to  the 
savings ; and  he  argued  further  that  there  was  not  sufficient  evidence 
to  limit  the  effect  of  receipt  and  retention  by  the  wife  of  the 
custody  and  control  of  the  moneys  in  question. 

It  is  clear  that  the  learned  trial  Judge  did  not  deal  with  or 
determine  the  rights  of  the  parties  on  any  such  review  of  the  law 
or  facts  as  counsel  for  the  respondent  now  puts  forward.  As  he 
says,  at  p.  77  of  the  testimony,  his  idea  was  to  do  rough  and  ready 
justice,  on  the  hypothesis  that  the  earnings  of  the  wife  were  her 
own  and  amounted  to  more  than  $1,500,  and  that  the  husband 
intended  to  give  the  wife  some  of  his  earnings,  and  on  the  state- 
ment of  the  husband  that  the  earnings  of  the  wife  were  about  as 
valuable  as  his  own. 

In  these  circumstances,  I think  we  must  first  deal  with  the 
reasons  of  the  learned  trial  J udge ; t and,  if  these  are  not  found 
sufficient  to  support  the  judgment,  then  consider  whether  or  not 
the  evidence  supports  the  propositions,  argued  for  by  Mr.  Scott. 

To  shew  the  view  of  the  learned  Judge,  I quote  the  following 
passages  from  his  opinion: — 

“ He  is  an  illiterate  man,  he  cannot  read  or  write.  She,  on  the 
contrary,  seems  to  be  intelligent,  and  a woman  of  the  world.  When 
the  first  money  began  to  come  in,  it  was  put  in  a bank,  and  he  said 
he  was  none  too  well  pleased  that  it  was  put  in  her  name,  or  that 
she  received  money  or  gave  receipts.  He  was  none  too  well  pleased, 
and  he  made  some  comment  about  that,  and  she  said,  e Well,  now, 
you  cannot  read  or  write,  and  it  would  be  better  for  me  to  attend 
to  that ; put  it  in  my  name,  and  you  will  never  want/  That  is  all 
very  well  so  long  as  husband  and  wife  are  affectionate  and  no  rift 
comes  between  them  and  no  shadow  falls  upon  their  married  life, 
but  it  is  a very  dangerous  thing  not  to  have  some  agreement  about 
it.  I am  inclined  to  think  that,  if  things  had  been  put  to  him  in 
the  way  of  a suggestion  of  a legal  agreement,  he  would  have  agreed 
to  let  her  have  it,  provided  that  he  was  safe  for  a portion  of  it  in 
his  old  age  in  case  they  separated.  However,  there  was  nothing 
of  that  kind  done,  and  that  is  the  way  it  goes  on.  He  gives  her 
his  pay-cheques  week  by  week,  and  nothing  more  is  said  about  the 
arrangement.  She  says  that  the  only  arrangement  she  recollects 
was  that  he  should  give  her  these  to  keep  house,  and  she  makes  a 
faint,  rather  indefinite  statement  that  she  was  to  have  the  balance. 
On  the  contrary,  he  does  not  enter  the  box  to  dispute  that,  as  he 
might  have  if  it  were  not  true,  and  I take  it  that  it  was  fairly  well 
true ; in  other  words,  that  all  depends  upon  a good  feeling  between 
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the  parties,  and  if  that  were  so,  and  she  was  a manager  and  a house- 
keeper and  a boarding-house  keeper,  and  a raiser  of  chickens  and 
vegetables,  and  a seller  of  them,  all  of  which  contributed  to  the 
family  income,  I think  he  acquiesced  in  that  idea,  and  that  there 
is  enough  evidence  to  shew  that  he  made  a gift  of  some  part  of 
these  earnings  to  her. 

“ There  is  no  evidence  given  as  to  what  the  value  of  the  gift, 
if  it  can  be  called  a gift,  allowed  to  her  for  her  services,  was  worth, 
but  he  says  quite  frankly,  in  a way  which  does  him  credit,  that  he 
thinks  the  value  of  her  services  as  compared  with  his  should  be  on 
a fifty-fifty  basis,  as  he  calls  it,  which  is  now  a well-understood 
term,  meaning  half  and  half.  She,  on  the  other  hand,  does  not 
even  make  that  claim,  which  is  to  her  credit,  but  thinks  that  the 
work  which  she  did  in  keeping  boarders  and  in  looking  after  the 
chickens,  and  all  that,  is  worth  $1,500 ; that  would  only  be  $100  a 
year  for  15  years,  and  that  is  very  moderate.  I would  say  that  a 
proper  basis,  based  upon  the  legal  decisions  which  have  been  read 
to  me  and  which  I have  always  understood,  would  be  that  she  is 
entitled  to  more. 

“ I think  thatj  under  the  circumstances  of  this  case,  which 
distinguish  it  from  some  of  the  other  cases,  part  of  the  earnings  of 
the  husband  belong  to  the  wife,  and  that,  under  the  circumstances 
of  this  case,  there  was  an  implied  gift,  if  not  an  actual  one,  of  a 
portion  of  these  earnings  for  her  services  in  conducting  the  house- 
hold as  she  did.” 

To  arrive  at  a conclusion  as  to  whether  or  not  there  was  any 
gift,  and  to  test  the  accuracy  of  the  learned  trial  J udge’s  statement 
of  the  effect  and  meaning  of  the  defendant’s  evidence,  it  is,  I think, 
necessary  to  quote  from  the  statements  of  both  parties  as  found  in 
their  pleadings,  their  examinations  for  discovery,  and  their  evidence 
at  the  trial. 

The  statement  of  claim  reads : — • 

“ 1.  The  plaintiff  is  a carpenter  and  the  defendant  is  his  wife. 

“ 2.  The  plaintiff  and  the  defendant  commenced  to  reside  at  the 
city  of  Port  Arthur,  in  the  district  of  Thunder  Bay,  about  the 
month  of  July,  1908,  and  so  continued  until  the  spring  of  1920, 
when  the  plaintiff,  with  the  consent  of  the  defendant,  left  the  said 
city  of  Port  Arthur,  to  obtain  employment  in  the  district  of 
Temiskaming,  in  the  Province  of  Quebec. 

“ 3.  The  defendant,  during  the  said  period  that  the  plaintiff 
and  the  defendant  resided  in  the  said  city  of  Port  Arthur,  received 
all  the  wages  earned  by  the  plaintiff,  and  also  the  sum  of  $1,600 
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and  interest  thereon;  the  said  sum  being  the  sale-price  of  number 
101  Ruttan  place,  in  the  said  city  of  Port  Arthur,  which  was 
owned  and  was  sold  by  the  plaintiff. 

“ 4.  The  plaintiff  alleges  that  the  said  moneys  were  received 
by  the  defendant  for  the  use  of  the  plaintiff,  and  as  his  agent,  but 
that  the  defendant  wrongfully  deposited  the  same  to  her  sole 
account  with  the  Bank  of  Montreal,  in  the  said  city  of  Port  Arthur, 
and  has  since  dealt  with  the  same  as  her  own  moneys,  and  not  those 
of  the  plaintiff. 

u 5.  The  plaintiff  further  alleges  that,  at  the  time  of  his  depar- 
ture from  the  said  city  of  Port  Arthur,  the  defendant  had  on 
deposit  in  her  own  name  in  the  said  Bank  of  Montreal  the  sum  of 
$4,250,  and  has  also  since  then  received  the  final  payment  of  the 
purchase-price  of  the  said  101  Ruttan  place;  the  same  being  paid 
in  Victory  war  loan  bonds,  and  that  the  defendant  has  sold  the 
plaintiff’s  furniture  left  with  the  defendant,  which  he  valued  at 
$750. 

“ 6.  The  plaintiff  further  alleges  that  all  moneys  so  received  by 
the  defendant  were  for  the  use  of  the  plaintiff,  and  as  agent  for 
him,  but,  notwithstanding  such  receipt  and  agency,  the  defendant 
has  invested  the  said  moneys  in  Victory  war  loan  bonds,  real  estate, 
and  other  investments  on  her  own  behalf  and  for  her  sole  benefit, 
and  has  failed  to  account  for  the  same  to  the  plaintiff,  and  wrong- 
fully detained  the  same  from  the  plaintiff. 

(<  7.  The  plaintiff  further  alleges  that  the  defendant  wrong- 
fully detained  and  still  detains  the  plaintiff’s  insurance  policy, 
books  of  account,  papers  and  writings,  which  were  left  by  the 
plaintiff  with  the  defendant  at  the  time  of  his  departure  from  the 
said  city  of  Port  Arthur. 

“ The  plaintiff  therefore  claims: — • 

“A.  An  account  of  all  moneys  or  securities  received  by  the 
defendant  from  the  plaintiff  or  for  his  account. 

“B.  Payment  of  the  sum  found  due  the  plaintiff  from  the 
defendant  on  such  accounting. 

“ C.  A declaration  that  all  Victory  war  bonds  and  other  securi- 
ties acquired  by  the  defendant  with  the  moneys  of  the  plaintiff,  as 
well  as  any  real  estate  purchased  by  the  defendant,  are  the  property 
of  the  plaintiff,  and  for  an  order  directing  the  defendant  to  assign 
and  convey  the  same  to  the  plaintiff. 

“ D.  The  costs  of  the  action. 

“ E.  Such  further  or  other  relief  as  the  nature  of  the  case  may 
require.” 

The  statement  of  defence  reads : — 
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“ 1.  Except  as  hereinafter  expressly  admitted,  the  defendant 
denies  the  allegations  contained  in  the  plaintiff’s  statement  of 
claim,  and  puts  the  plaintiff  to  the  strict  proof  thereof. 

“ 2.  The  defendant  says  that  from  and  after  the  month  of 
July,  1908,  she  practically  supported  herself  by  keeping  boarders, 
raising  chickens,  gardening,  and  other  work,  and  claims  therefore 
any  money  so  earned  by  her  as  her  own  separate  estate. 

“ 3.  The  defendant  further  claims  that  the  plaintiff  did  not 
earn  sufficient  money  to  support  the  defendant  in  the  station  in 
life  to  which  she  was  accustomed,  and  that  by  reason  of  necessity 
the  defendant  was  forced  to  earn  her  own  living. 

“ 4.  The  defendant  therefore  claims  that  she  is  entitled  to  her 
proper  maintenance  and  support  on  the  part  of  the  plaintiff. 

“ 5.  From  and  on  and  after  the  month  of  June,  1920,  the  said 
defendant  has  supported  herself  without  receiving  assistance 
directly  from  the  said  plaintiff. 

“ 6.  The  said  defendant  therefore  claims  in  an  accounting  that 
she  be  allowed  for  all  moneys  earned  directly  by  her  from  the 
month  of  July,  1908,  and  a proper  allowance  out  of  any  moneys 
alleged  to  be  due  by  her  to  the  plaintiff  for  her  maintenance  and 
support  during  the  said  period,  from  the  said  month  of  July,  1908, 
to  the  month  of  June,  1920. 

“ 7.  The  defendant  further  claims  from  the  plaintiff  an  allow- 
ance for  her  proper  support  and  maintenance  from  the  month  of 
June,  1920,  down  to  the  date  of  this  action;  the  said  allowance  to 
be  deducted  from  any  amount  alleged  to  be  due  or  hereafter  found 
to  be  due,  if  any,  from  the  defendant  to  the  plaintiff.” 

The  plaintiff’s  statement  on  his  examination  for  discovery  had 
on  the  pleadings  above  quoted  reads: — • 

“ Q.  What  was  your  understanding,  Mr.  Rioux,  as  to  whom 
this  money  was  to  belong  to?  A.  The  understanding  was  if  the 
woman  would  have  followed  me  to  where  I was  going  the  money 
was  just  as  much  hers  as  mine,  hut  after  she  refused  to  live  with 
me  the  money  was  mine. 

“ What  do  you  mean  by  ‘ the  way  you  understand  it  ?’  A. 
After  she  refused  to  live  with  me  and  go  to  live  with  another  man.” 

The  defendant’s  statement  on  her  examination  for  discovery 
reads : — - 

“ Q.  Who  endorsed  Mr.  Rioux’s  pay-cheques?  A.  He  gave  them 
to  me  all  the  times.  He  couldn’t  write. 

“ Q.  You  can  both  read  and  write  and  you  looked  after  the 
financial  arrangements  of  the  house,  didn’t  you?  A.  Yes,  sir. 

Q.  Would  you  mind  telling  me  all  your  reasons  for  believing 
that  this  money  is  your  money — this  $4,000 — give  me  all  your 
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reasons  for  stating  or  believing  this  $4,000  is  yonr  money?  A.  1 
don’t  think  I have  any  reason,  for  the  money  was  in  my  own  name 
in  the  bank.  It  was  given  me  to  keep  house. 

“ Q.  Yonr  only  reason  for  saying  or  supposing  that  this  money 
is  your  money  is  that  it  was  given  to  . you  by  Mr.  Rioux  for  the 
purpose  of  housekeeping?  A.  Yes,  sir. 

ee  Q.  You  have  no  other  reason?  A.  No.” 

At  the  trial  the  defence  was  amended  as  follows : — 

“ In  addition  to  the  defence  raised  in  the  statement  of  defence 
dated  the  17th  day  of  April,  1922,  the  defendant  adds  thereto  the 
following 

“ 8.  The  defendant  further  states  that  at  the  time  of  her  mar- 
riage she  possessed  as  her  own  separate  estate  the  sum  of  $200, 
which  is  part  of  the  moneys  now  claimed  by  the  plaintiff.  The 
defendant  claims  that  she  should  be  allowed  the  sum  of  $200 
together  with  interest  thereon  at  the  legal  rate  of  five  (5)  per  cent, 
from  the  date  of  marriage  to  judgment. 

“ The  defendant  further  states  that  any  pay-cheques,  money, 
or  other  security  alleged  to  have  been  given  by  the  plaintiff  to  the 
defendant,  were  in  fact  actual  gifts,  the  intention  being  that  such 
money,  credits,  and  effects  should  be  the  property  of  the  defendant. 

“ 10.  The  defendant  pleads  the  Statute  of  Limitations,  being 
chapter  75,  R.S.O.,  and  amending  Acts,  and  also  the  Statute  of 
Frauds,  being  chapter  102,  RjS.O.,  and  amending  Acts.” 

The  portions  of  the  plaintiff’s  evidence  at  the  trial  upon  which 
the  defendant  relies  are  found  at  pp.  41  and  42,  and  read : — 

“ Q.  Did  the  money  from  those  boarders  go  into  the  common 
jackpot?  A.  Yes. 

“ Q.  Into  the  bank-account.  Did  she  raise  vegetables  for  sale  ? 
A.  Yes,  the  time  that  I was  on  Ruttan  street. 

“ Q.  Did  she  raise  chickens  and  keep  poultry?  A.  Well,  I 
bought  the  chickens  myself.  I start  the  place  myself,  and  she 
took  my  money  and  buy  the  chickens,  you  know.  She  took  the 
money,  you  know ; she  had  the  control  of  the  money,  you  know. 

“ Q.  I want  you  to  be  fair,  Mr.  Rioux.  I want  to  find  out  if 
you  will  tell  us  what  you  think  she  earned  from  each  of  these 
items,  and  then  we  will  be  through  with  you.  I know  you  cannot 
tell  us  to  the  last  cent,  because  you  did  not  keep  track  of  it,  nor 
did  she.  A.  Yes. 

“ Q.  But  what  do  you  think  is  fair  ? A.  Well,  the  way  I look 
at  it,  if  a woman  was  living  with  me  to-day  it  would  be  fair  to 
divide  up  half  and  half,  the  way  I take  it,  but  to  this  she  refused 
to  live  with  me,  and  then  by  the  way  she  turned  around,  you  know — 
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“ Q.  Well,  up  till  1920  was  there  any  complaint,  when  you 
went  to  Temiskaming?  A.  No,  sir. 

“ His  Lordship : Now,  you  could  not  leave  it  in  any  better 
shape  than  it  is  now.  You  may  leave  him  alone  now,  as  far  as  I 
am  concerned.”  > 

The  portions  of  the  defendant’s  evidence  at  the  trial  on  which 
both  the  plaintiff  and  defendant  rely  are  found  at  pp.  47  and  48 : — 

“ Q.  During  your  married  life,  up  to  this  time  he  went  away 
in  about  1920,  you  did,  I presume,  deposit  the  money  carefully  and 
honestly  in  the  bank-account?  A.  Yes,  sir. 

“ Q.  That  is  the  money  from  the  sale  of  property  and  so  on  ? 
A.  Yes,  sir. 

“ Q.  Now,  what  about  his  pay-cheques?  What  was  the  arrange- 
ment, if  any,  between  you  when  he  turned  over  his  pay-cheques  to 
you?  A.  Well,  the  pay-cheque  was  given  to  me  just  as — give  it 
to  me,  you  might  say,  and  I could  just,  you  know,  keep  the  house 
with  it,  and  then  just  save  whatever  I can  on  it.  That  is  what  I 
done  right  along,  never  want  to  spend  a cent  out  of  the  way  for 
myself,  just  to  save,  keep  it  for  older  days  when  we  need  money. 

c<  Q.  You  were  careful,  I presume,  in  that  connection?  A.  Yes, 
I done  a lot  of  things  just  to  simply  save  the  money. 

ce  Q.  You  have  set  up  the  claim  that  you  kept  boarders  and 
raised  chickens?  A.  Yes. 

Q.  And  garden-produce,  and  in  a hundred  other  ways  ? A. 
Yes,  I made  money  in  all  the  things  I done,  I always  had  money, 

“ Q.  Do  you  claim  those  as  your  separate  property  and  estate  ? 
A.  1 put  it  in  all  together  with  the  other  money,  you  know,  and 
put  it  all  in  the  same  thing,  to  live  on. 

“ Q.  Have  you  any  estimate,  Mrs.  Rioux,  as  to  what  you  think 
you  earned,  apart  from  your  husband?  A.  Well,  I believe  I come 
to  my — you  know,  I earned  at  least  $1,500  in  hard  cash,  my  own 
self. 

“ Q.  Out  of  the  savings  of  the  business,  the  boarders,  and  the 
chickens,  it  came  to  37  or  42,  I do  not  know  which  now;  you  think 
out  of  that  that  you  contributed  by  your  labour  as  much  as  $1,500  ? 
A.  Yes,  sir. 

“ Q.  And  he  says,  Mrs.  Rioux,  that  prior  to  his  leaving  here 
you  told  him  there  was  $4,350  in  the  bank;  what  do  you  say  about 
that  ? A.  I.  don’t  remember  I ever  told  him  such  a thing. 

“Q.  Did  you  discuss  the  amount  of  money  with  him?  A.  No, 
I never  did,  sir. 

“ Q.  As  a matter  of  fact,  how  much  money  did  you  have  when 
he  went  away?  A.  I had  in  my — my  bank-book  tells  that  I had 
$3,730,  or  50,  or  something  to  that  effect.” 
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It  is  to  be  kept  in  mind  that  the  defendant  did  not  set  up  a 
gift  at  any  time  prior  to  the  trial;  in  her  letters  to  her  husband, 
after  she  has  determined  not  to  live  with  him  again,  she  does  not  in 
one  of  them  intimate  that  the  moneys  are  hers  until  after  action 
commenced,  and  then  she  did  not  set  up  a gift,  but  says  he  had  not 
maintained  her,  and  that  she  is  entitled  to  an  allowance  for  main- 
tenance. (See  her  letters.)  When  she  pleads,  she  does  not  plead  a 
gift,  but  again  claims  an  allowance  for  maintenance  and  an  owner- 
ship of  her  earnings,  because  she  earned  them,  not  because  her 
husband  gave  them  to  her.  It  seems  to  me  that  the  idea  of  a gift 
was  an  afterthought,  not  suggested  by  anything  that  had  taken 
place  between  the  parties,  for  even  after  the  idea  is  present  to  her 
mind  and  is  put  upon  the  record  she  does  not,  on  my  reading  of 
her  evidence  at  the  trial,  say  or  attempt  to  say  more  than  that  the 
pay-cheques  were  given  to  her  to  keep  the  house  with  and  to  save 
the  surplus  for  the  older  days  of  the  husband  and  wife  when  they 
need  the  money. 

I do  not  think  that  the  evidence  quoted  can  be  interpreted  as 
supporting  a transfer  of  the  moneys  accompanied  by  an  express 
statement  that  the  defendant  was  to  have  the  whole  or  any  por- 
tion of  them  for  her  own  use  and  as  her  own  property,  so  that  she 
could  deal  with  it  without  reference  to  the  plaintiff.  To  give  such 
an  interpretation  to  the  defendant's  evidence  would,  I think,  be  to 
ignore  her  statement  on  examination  for  discovery  that  the  money 
was  given  to  her  for  the  purpose  of  housekeeping,  and  that  she  had 
no  other  reason  for  claiming  ownership  thereof.  Nor  do  I think 
that  the  statements  quoted  from  the  plaintiff's  examination  for 
discovery  shew  any  arrangement  or  binding  agreement  at  the  time 
he  left  in  1920,  when  the  moneys  were  standing  to  the  joint  credit 
of  himself  and  the  defendant.  The  impression  that  this  statement 
makes  on  my  mind  is  that,  the  husband  was  then,  as  he  was  at  the 
trial,  of  the  opinion  that  if  the  wife  lived  with  him  she  would  be 
entitled  in  fairness  as  between  them  to  one-half  their  earnings. 
But,  even  if  the  statement  be  taken  as  evidence  of  a conversation 
or  agreement — which  even  the  defendant  does  not  allege  or  depose 
to — yet  the  agreement  would  not  be  founded  on  consideration; 
and,  if  used  as  evidence  of  a completed  gift,  it  seems  to  me  that 
the  gift  would  be  incomplete  until  the  plaintiff  consented  to  the 
removal  of  his  name  from  the  bank-account.  Nor  do  I think  that 
the  statement  quoted  from  the  defendant's  evidence  at  the  trial 
as  to  what  would  be  fair  makes  out  a gift,  for  it  is  not  what  is  fair 
that  the  Court  is  called  upon  to  determine,  but  what  are  the  legal 
rights  of  the  parties. 

It  is,  I think,  clear  from  the  defendant's  own  statement  that 
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the  ownership  of  the  plaintiff’s  money  was  not  transferred  to  the 
defendant ; but,  if  title  did  pass,  it  passed  only  to  the  extent  neecs- 
sary to  the  fulfilment  of  the  purpose  of  keeping  house,  and  in  the 
latter  event  there  was  a resulting  trust  in  favour  of  the  husband 
‘for  any  moneys  that  were  not  used  for  that  purpose.  Mr.  Scott’s 
contention  that  the  money  and  property  of  the  husband  were  trans- 
ferred to  the  wife,  or  transferred  without  defining  any  purpose  or 
without  limitation,  is  not,  I think,  supported  by  the  evidence. 

See  Mews  v.  Meivs  (1852),  15  Beav.  529 ; Marshal  v.  Crutwell 
(1875),  L.R.  20  Eq.  328;  Young  v.  Ward  (1897),  24  A.R.  147; 
Kingsmill  v.  Kingsmill  (1917),  41  O.L.R.  238,  at  p.  241. 

Mr.  Scott  pointed  out  that  both  parties  are  of  French  Canadian 
origin,  and  that  the  defendant  had  referred  the  plaintiff  to  a news- 
paper report  of  a Quebec  Court  decision  as  establishing  the  wife’s 
right  to  control  the  moneys  in  the  bank,  and  argued  that  this 
circumstance  supported  his  contention  of  an  understanding  along 
the  lines  of  community  of  property.  It  seems  to  me  that  these 
circumstances  point  rather  to  the  conclusion  that,  neither  party 
knowing  or  appreciating  the  necessity  of  a gift,  no  gift  was  made 
or  intended,  and  that  the  plaintiff’s  statement  of  what  was  fair  or 
what  was  his  understanding  is  based  rather  on  his  idea  of  Quebec 
law  than  on  the  idea  that  he  and  his  wife  had  made  any  legal 
agreement  as  to  a division  of  his  property,  or  that  he  had  given 
her  anything  other  than  the  law  allowed  her. 

I would  allow  the  appeal,  set  aside  the  judgment  appealed  from, 
and  declare  that  the  moneys  in  the  bank  at  the  time  of  the  plain- 
tiff’s departure  from  Port  Arthur  were  the  moneys  of  the  plaintiff 
held  in  trust  for  him  by  the  wife  and  that  the  wife  had  no  title 
thereto  or  control  thereof  other  than  as  agent  of  her  husband,  and 
direct  that  the  wife  account  to  the  husband  for  the  said  moneys, 
pay  over  any  balance  that  shall  be  in  her  hands,  and  that,  if  the 
parties  cannot  agree  upon  the  amount,  there  should  be  a reference 
to  the  Master  to  ascertain  the  amount.  The  plaintiff  should  be 
entitled  to  the  costs  of  the  action  and  of  the  appeal. 

Appeal  allowed. 
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[APPELLATE  DIVISION.] 


McKibben  v.  Niagara  St.  Catharines  and  Toronto  Railway 

Co. 

Negligence — Street  Railway — -Level  Crossing — Man  Killed  by  Electric 
Car — Evidence I — Absence  of  Warning — Want  of  Control — Contribu- 
tory Negligence — Findings  of  Trial  Judge — Proximate  Cause  of 
Accident — Appeal. 

The  plaintiff’s  husband  (M.),  walking  in  a city  street,  was  struck  by 
a street-car  of  the  defendants,  at  a level  crossing,  and  killed.  The 
crossing  was  a dangerous  one;  the  defendants’  motorman  ad- 
mitted that  he  gave  no  signal  with  the  intention  of  warning  M., 
except  the  final  signal  when  the  car  was  immediately  upon  him  and 
when  it  was  too  late  to  stop  it;  the  motorman  saw  M.  approaching 
the  crossing,  but  thought  that  M.  stopped  in  a way  which  shewed  that 
he  knew  the  car  was  coming  on.  It  was  found  by  the  trial  Judge 
that  M.  did  not  stop;  that  no  warning  was  given  by  gong  or  whistle 
or  otherwise;  and  that  the  motorman  did  not  have  such  control  of 
the  car  as  would  enable  him,  in  the  circumstances,  to  avoid  striking 
M.  It  was  also  found  that  M.  was  not  guilty  of  contributory  negli- 
gence, and  that  the  defendants’  negligence  was  the  proximate  cause 
of  the  casualty: — 

Held,  that  there  was  evidence  to  support  the  findings,  and  that  the 
plaintiff  was  entitled  to  succeed  in  her  action  under  the  Fatal  Acci- 
dents Act. 

The  question  whether  M.  was  acting  reasonably  in  what  he  did  was  a 
question  of  fact  for  the  jury  or  the  Judge  sitting  as  a jury. 

Canadian  Pacific  Railway  Co.  v.  Smith  (1921),  62  Can.  S.C.R.  134,  and. 
Ottawa  Electric  Railway  Co.  v.  Booth  (1920),  63  Can.  S.C.R.  444, 
considered. 

Action  by  the  administratrix  of  the  estate  of  James  McKibben, 
deceased,  under  the  Fatal  Accidents  Act,  to  recover  damages  for 
his  death. 

November  30  and  December  1,  1921.  The  action  was  tried  by 
Orde,  J.,  without  a jury,  at  St.  Catharines. 

A.  Courtney  King  stone,  K.C.,  and  B.  N.  Trapnell , for  the 
plaintiff. 

A.  J . Reid,  K.C.,  for  the  defendants. 


June  10,  1922.  Orde,  J. : — The  plaintiff  sues  as  the  adminis- 
tratrix of  the  estate  of  the  late  James  McKibben  for  damages 
under  the  Fatal  Accidents  Act.  (She  is  the  widow  and  the  adminis- 
tratrix of  James  McKibben,  who,  on  the  15th  July,  1921,  was 
killed  by  a work  or  repair  car  of  the  defendants  at  a level  crossing 
on  Welland  avenue  in  the  city  of  St.  Catharines. 

The  accident  happened  early  in  the  morning,  when  the  deceased 
was  going  to  work,  walking  easterly  along  the  sidewalk  on  the  south- 
erly side  of  Welland  avenue,  and  at  the  point  where  that  branch  of 
the  defendants’  railway  which  proceeds  to  Niagara  Falls  crosses  the 
sidewalk.  McKibben  was  struck  by  the  car  and  killed. 
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The  plan  which  shews  the  tracks  of  the  defendants’  railway 
and  also  of  the  Grand  Trunk  Railway  at  and  near  the  point  in 
question  will  indicate  in  some  measure  that  the  level  crossing  of 
the  railway  over  the  sidewalk  is  extremely  dangerous.  During  the 
course  of  the  trial,  at  the  request  of  counsel  for  both  parties  and 
in  their  company,  I visited  the  scene  of  the  accident  and  was  able  Catharines 
to  see  several  of  the  defendants’  cars  passing  over  the  sidewalk  in  To^°to 
both  directions.  The  impression  of  danger  created  by  the  plan  is  Railway  Co. 
very  much  increased  by  an  actual  view.  The  only  thing  which  can 
have  prevented  many  serious  accidents  at  this  point  must  be  that 
the  place  is  so  dangerous  that  people  passing  the  point  are  con- 
stantly on  guard. 

As  is  usual  in  such  cases,  there  was  some  contradictory  evidence, 
but  the  witnesses  to  the  accident  itself  are  really  confined  to  three : 
one  Lawson,  who  was  coming  from  the  east  towards  the  crossing 
and  who  saw  McKibben  approaching  the  crossing  from  the  west, 
and  one  Foster,  who  was  doing  section  work  on  the  Grand  Trunk 
Railway  at  Niagara  street,  a point  farther  towards  the  east,  both 
of  whom  were  called  for  the  plaintiff;  and  the  motorman  on  the 
work-car  who  was  called  for  the  defendants.  There  were,  of  course, 
other  witnesses  who  were  on  the  spot  almost  immediately  after- 
wards, but  these  three  are,  I think,  the  only  ones  who  saw  the  man 
struck. 

The  motorman  says  that  as  the  car  was  approaching  the  side- 
walk McKibben  stopped,  and  that,  thinking  he  had  stopped  for 
the  purpose  of  allowing  the  car' to  go  by,  he,  the  motorman,  con- 
tinued on  his  course,  and  that  before  he  could  stop  the  car  he 
saw  McKibben  in  front  of  it  on  the  tracks.  Neither  Lawson  nor 
Foster  says  anything  about  McKibben  having  stopped,  and  the 
motorman  admitted  that,  apart  from  the  fact  that  he  had  stopped, 

McKibben  gave  no  indication  of  being  aware  that  the  car  was 
approaching. 

As  will  be  seen  by  the  plan,  that  branch  of  the  railway  which 
proceeds  to  Niagara  Falls  leaves  the  line  at  Welland  avenue  at  a 
point  nearly  200  fe.et  to  the  west  of  the  sidewalk  crossing  and  then 
sweeping  on  a wide  curve  strikes  the  crossing  at  a very  narrow 
angle,  namely  15°  5'.  The  tracks  consequently  cross  the  sidewalk 
in  such  a way  that  from  the  point  where  the  most  southerly  rail 
strikes  the  north-westerly  edge  of  the  sidewalk  to  the  point  where 
the  northerly  rail  strikes  the  south-easterly  edge  of  the  sidewalk 
the  distance  is  about  26  feet;  so  that,  taking  into  consideration 
those  portions  of  the  car  which  project  over  the  rails,  a man 
attempting  to  cross  in  front  of  an  approaching  car  has  to  travel 
several  times  the  distance  that  would  be  necessary  if  the  crossing 
were  at  right  angles. 
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The  first  question  to  be  determined  is  whether  or  not  the  rail- 
way company  is  guilty  of  negligence.  There  is,  of  course,  the 
usual  contradiction  as  to  the  ringing  of  the  bell  and  the  sounding 
of  the  whistle.  The  motorman  admits  that  he  gave  no  warning 
signal  of  any  sort  with  any  intention  of  warning  McKibben  except 
the  final  signal  when  the  car  was  immediately  upon  him,  and  when 
it  was  too  late  to  stop  the  car.  He  says  that  the  signals  were  for 
the  purpose  of  telling  the  man  in  the  signal-tower  that  a car  was 
approaching  so  that  he  might  stop  any  car  approaching  from  the 
other  direction  from  meeting  the  work-car  on  the  single  track. 
The  signal-tower  at  this  point  is  apparently  for  the  sole  purpose  of 
keeping  the  single  track  open  and  avoiding  the  meeting  of  cars 
which  cannot  see  each  other.  Weighing  the  evidence  of  all  the  wit- 
nesses as  to  the  ringing  of  the  bell  and  the  sounding  of  the  whistle, 
I find  as  a fact  that  no  bell  was  rung  and  no  whistle  sounded  within 
a sufficient  distance  to  have  warned  McKibben  of  the  fact  that  a car 
was  approaching  with  the  intention  of*  crossing  at  the  point  in 
question.  The  evidence  of  the  witnesses  Newbold  and  Dickinson 
was  too  unsatisfactory  to  be  capable  of  any  credit.  It  must  not  be 
forgotten  that  there  is  another  track  running  down  the  middle  of 
Welland  avenue,  and  that  the  mere  sounding  of  a signal  at  a point 
before  the  switch  is  reached  might  not  be  a sufficient  warning  of 
the  fact  that  the  car  was  intending  to  take  the  route  to  Niagara 
Falls  rather  than  the  route  to  Niagara-on-the-Lake.  It  was  said 
that  the  route  to  Niagara  Falls  is  the  one  more  frequently  travelled, 
but  I can  see  no  reason  for  holding  that  a man  who  necessarily  had 
his  back  to  the  approaching  car  should  assume  that  a signal  given 
several  hundred  feet  behind  him  was  intended  as  a warning  that 
the  car  was  about  to  cross  upon  one  track  more  than  another. 

One  significant  feature  of  the  present  case,  and  it  probably 
explains  how  the  accident  happened,  is  that  the  motorman  was  not 
the  regular  driver  of  the  work-car.  Although  he  had  on  several 
occasions  acted  as  a motorman,  that  was  not  his  work,  and  he  was 
driving  the  car  on  the  morning  in  question  because  the  regular 
driver  was  not  on  duty.  It  was  admitted  that  the  cabin  in  which 
the  motorman  operates  the  controller  was  on  the  left  side  of  the 
car,  and  there  seems  to  have  been  some  difficulty  in  seeing  persons 
close  to  the  front  of  the  car  through  the  windows,  and  it  was  given 
in  evidence  that  after  the  accident  the  windows  had  been  lowered. 

It  was  contended  that  the  car  was  going  at  an  excessive  rate  of 
speed,  but  the  question  of  the  rate  of  speed  must  be  a matter  of 
comparison.  If  there  was  no  one  on  the  sidewalk  who  by  any  possi- 
bility could  have  been  struck  by  the  approaching  car,  then  it 
would  be  difficult  to  find  that  the  car  was  crossing  the  sidewalk  at 
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an  excessive  rate ; but,  having  regard  to  the  fact  that  the  motorman 
saw  a man  on  the  sidewalk  clearly  intending  to  cross  the  track  and 
without  any  indication  that  he  was  aware  of  it,  I find  that  the 
motorman  did  not  have  such  control  of  his  car  as  would  enable  him, 
under  all  the  circumstances,  to  avoid  striking  McKibben;  and  I 
hold  that  the  failure  to  give  the  proper  warning  and  to  have  the  car  Catharines 
under  such  control  constituted  negligence  for  which  the  defendants  To^®to 
must  be  held  liable  unless,  as  is  contended  by  the  defendants,  Me- Railway  Co. 
Kibben  was  guilty  of  contributory  negligence. 

Mr.  Reid  argued  that  McKibben  must  be  held  to  have  been 
aware  of  the  approach  of  the  car,  and,  thinking  that  he  was  able 
to  get  across,  had  “ taken  a chance  and  lost.”  It  may  be  that 
McKibben  thought  it  would  be  possible  to  get  across  before  the  car 
reached  him  and  that  he  failed  to  take  into  consideration  that  the 
space  which  he  had  to  cover  in  doing  so  was  as  great  as  I have 
already  pointed  out.  There  might  have  been  ample  time  to  cross 
and  avoid  being  struck  by  a car  crossing  the  sidewalk  at  right 
angles,  but  in  the  effort  to  cover  about  30  feet  McKibben  may  not 
have  taken  into  consideration  the  fact  that  a car  coming  even  at  a 
comparatively  low  rate  of  speed  might  reach  him  before  he  was 
clear  of  the  track.  This  was  all  on  the  assumption  that  McKibben 
knew  the  car  was  coming  and  tried  to  cross  in  spite  of  it,  but  the 
burden  of  proving  contributory  negligence  lies  upon  the  defend- 
ants, and  there  was  no  evidence  whatever  to  convince  me  that 
McKibben  knew  that  the  car  was  coming.  He  may  possibly  have 
been  in  a brown  study,  but,  in  my  judgment,  it  was  the  duty  of  the 
motorman,  having  seen  that  McKibben  was  there,  to  have  been 
absolutely  certain  that  it  was  safe  to  cross  before  proceeding. 

Upon  the  evidence  of  Lawson  and  Foster,  I find  that  McKibben 
did  not  stop.  I,  therefore,  conclude  that  there  was  no  contributory 
negligence,  and  that  the  railway  company  must  be  held  liable  in 
damages  to  the  plaintiff. 

McKibben  was  a blacksmith  by  trade,  and  was  at  the  time 
earning  $30  per  week.  He  was  36  years  old  at  the  time  of  his 
death  and  his  widow  was  33.  Besides  his  widow  he  left  two  chil- 
dren, both  boys,  one,  James  McKibben,  born  on  the  9th  September, 

1916,  and  the  other,  Arthur  McKibben,  born  on  the  24th  No- 
vember, 1919.  He  left  no  estate  and  his  widow  has  no  means  of 
her  own.  It  is  not  easy  in  these  matters  to  fix  the  damages,  but, 
having  regard  to  the  position  in  which  the  widow  and  the  little 
children  are  left,  I assess  the  damages  at  $9,000,  of  which  one- 
third,  or  $3,000,  is  to  be  paid  to  the  plaintiff  as  the  widow  of  the 
deceased,  and  the  remaining  two-thirds,  or  $6,000,  will  be  paid 
into  Court,  one-half  for  the  benefit  of  each  of  the  two  infant 
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children  and  to  abide  the  further  order  of  the  Court,  the  interest 
thereon  in  the  meantime  to  be  paid  out  to  the  mother  for  the 
maintenance  of  the  children  until  they  respectively  come  of  age. 
The  plaintiff  should  also  have  her  costs  of  this  action. 

The  defendants  appealed  from  the  judgment  of  Orde,  J. 

November  13.  The  appeal  was  heard  by  Maclaren,  Magee, 
Hodgins,  and  Ferguson,  JJ.A. 

D.  L.  McCarthy , K.C.,  and  Reid,  K.C.,  for  the  appellants. 

King  stone , K.C.,  for  the  plaintiff,  respondent. 


December  11.  The  judgment  of  the  Court  was  read  by 
Ferguson,  J.A. : — An  appeal  by  the  defendants  from  the  judg- 
ment of  Orde,  J.,  dated  the  10th  June,  1922,  awarding  the  plain- 
tiff, who  sues  as  administratrix  of  the  estate  of  the  late  James 
McKibben,  $9,000  damages  for  the  death  of  James  McKibben, 
who  was  killed  by  a car  of  the  defendants  at  a level  crossing  on 
Welland  avenue  in  the  city  of  St.  Catharines. 

It  is  conceded  that  the  motorman  in  charge  of  the  defendants5 
car  did  not  sound  a gong  or  ring  a bell  for  the  purpose  of  warning 
the  deceased  or  any  other  foot-passengers  that  the  car  was  approach- 
ing the  crossing,  and  the  learned  trial  Judge  was  of  the  opinion 
that  the  defendants  were  negligent  in  not  doing  so,  and  that  their 
negligence  was  the  proximate  cause  of  the  accident. 

At  the  trial,  the  defendants  sought  to  excuse  the  failure  to 
ring  the  bell  or  to  sound  a gong  by  shewing  that  the  deceased  had 
heard  a warning  given  some  distance  back  for  the  purpose  of 
notifying  one  of  the  defendants5  employees  in  a switch-tower  that 
the  car  intended  to  take  the  switch  which  would  enable  it  to  cross 
the  sidewalk  at  the  point  where  the  accident  occurred,  and  also 
that  the  motorman  was  justified  in  not  giving  another  warning 
by  the  fact  that  he  saw  the  deceased  stop  in  such  a way  as  would 
indicate  that  he  had  heard  the  warning  and  appreciated  the  fact 
that  the  car  was  approaching  the  street-crossing. 

The  learned  Judge  in  his  reasons  does  not  expressly  discredit 
this  statement  of  the  motorman,  but  he  says  that  on  the  evidence 
of  Lawson  and  Foster  “ I find  that  McKibben  (the  deceased)  did 
not  stop.55 

Counsel  for  the  appellants  contended  that  the  evidence  of  the 
witnesses  Lawson  and  Foster  did  not  justify  the  finding  based 
thereon,  and  that,  if  that  finding  were  eliminated,  the  facts  found 
were  not  sufficient  to  support  a finding  of  negligence  or  that  the 
failure  to  ring  the  bell  or  to  sound  a gong  at  or  near  the  crossing 
was  the  proximate  cause  of  the  accident.  In  support  of  his  propo- 
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sition  that  Foster’s  evidence  did  not  justify  the  finding,  he  referred 
to  pp.  58  and  59  of  the  testimony  to  shew  that  Foster  could  not — 
and  therefore  did  not  in  fact — see  McKibben  at  the  point  where 
the  motorman  swore  McKibben  stopped,  and  I think  this  conten- 
tion of  Mr.  McCarthy  is  borne  out  by  the  evidence.  That  brings 
us  to  Lawson’s  evidence.  Mr.  McCarthy  referred  to  his  evidence 
at  p.  14,  line  10,  page  17,  lines  15  to  21,  to  shew  that  Lawson  had 
for  a time  lost  sight  of  McKibben  and  was  therefore  unable  to 
contradict,  and  did  not  contradict,  the  statement  that  McKibben 
stopped  or  gave  any  evidence  that  would  support  the  finding  of  the 
trial  Judge. 

I have  read  the  evidence,  and  am  of  the  opinion  that,  read  as 
a whole,  Lawson’s  evidence  makes  it  clear  that,  while  the  pole  for 
a time  obstructed  his  view  of  the  car,  yet  his  view  of  McKibben 
was  not  at  any  time  obstructed,  that  he  did  not  lose  sight  of  him, 
and  that  he  deposes  expressly  that  McKibben  did  not  stop.  (iSee 
pp.  16,  lines  4 to  12 ; 23,  lines  28  to  30 ; 24,  lines  1 to  5 ; 26,  lines 
8 to  10;  36,  lines  5 to  10.)  It  seems  to  me  that  the  evidence  to 
which  I have  referred  justifies  the  conclusion  of  the  learned  trial 
Judge  that  McKibben  did  not  stop  and  that  there  was  nothing  in 
McKibben’s  conduct  to  lead  the  motorman  to  believe  that  Mc- 
Kibben knew  or  appreciated  that  the  car  was  approaching  the 
crossing  or  to  relieve  him  from  the  duty  of  warning  the  deceased 
of  the  approach  of  the  car. 

Mr.  McCarthy  further  argued  that,  if  the  deceased  did  not  know 
of  the  approach  of  the  car,  and  did  not  intentionally  step  in  front 
of  it,  thinking  that  he  had  time  to  pass  safely,  then  that  the 
deceased  stepped  upon  the  track  without  looking  or  listening  to  see 
whether  or  not  a car  was  approaching,  and  that  Canadian  Pacific 
Railway  Co.  v.  Smith  (1921),  62  Can.  S.C.R.  134,  establishes  that 
in  these  circumstances  the  learned  Judge  should  have  found  the 
deceased  guilty  of  contributory  negligence,  or  that  his  contributory 
negligence  was  the  proximate  cause  of  the  accident. 

I have  read  and  considered  the  reasons  for  judgment  in  Cana- 
dian Pacific  Railway  Co.  v.  Smith , in  the  light  of  the  authorities 
and  principles  upon  which  they  are  based,  and  am  of  the  opinion 
that  that  case  does  not  alter,  and  was  not  intended  to  alter,  the  law 
as  laid  down  in  Dublin  Wicklow  and  Wexford  Railway  Co.  v. 
Slattery  (1878-),  3 App.  Cas.  1155,  or  by  the  Supreme  Court  of 
Canada  in  the  case  of  Ottawa  Electric  Railway  Co.  v.  Booth  (1920), 
heard  and  determined  before  Canadian  Pacific  Railway  Co.  v. 
Smith , but  only  lately  reported,  63  Can.  S.C.R.  444. 

In  Canadian  Pacific  Railway  Co.  v.  Smith,  the  Court  was 
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divided,  but  I think  it  is  clear  that  four  of  the  Judges  were  of  the 
opinion  that  the  case  was  to  be  determined  by  reference  to  the 
principles  laid  down  in  the  Slattery  case,  and  that  even  the  Chief 
Justice  did  not  go  so  far  as  to  lay  down  as  an  abstract  proposition 
of  law  the  “ Stop,  look  and  listen  ” rule,  and  consequently  that 
the  proper  instruction  for  a Judge  to  give  to  himself  or  to  a jury 
when  considering  whether  or  not,  in  a level  crossing  case,  the 
injured.,  person  has  been  guilty  of  contributory  negligence,  is  the 
instruction  of  Mulock,  C.J.,  affirmed  and  approved  by  the  Supreme 
Court  in  Ottawa  Electric  Railway  Co.  v.  Booth.  This  instruction 
reads  (63  Can.  S.C.R.  at  p.  449)  : — 

“ Gentlemen  of  the  jury:  Mr.  McVeity  wishes  me  to  tell  you 
that,  whether  the  gong  was  ringing  or  not,  it  was  the  duty  of  the 
deceased  to  have  exercised  care  in  crossing  the  east-bound  track. 
The  question  of  exercising  care  is  a question  of  fact,  and  you  must 
say,  assuming  that  the  gong  was  not  rung,  whether  the  deceased 
was  acting  reasonably  in  doing  what  he  did.  It  is  not  a question  of 
law  whether  he  acted  reasonably,  it  is  a question  of  fact,  and  for 
you  to  determine.  I cannot  set  up  a standard,  and  the  Court 
cannot  set  up  a standard,  of  facts  which  becomes  so  rigid  as  to 
determine  the  law;  it  remains  a question  of  fact  always  whether 
the  party  exercised  reasonable  care  or  did  not.” 

I think  the  question  in  the  case  at  bar  is:  was  there  evidence 
to  support  the  finding  of  the  learned  trial  Judge  that  McKibben 
was  not  guilty  of  contributory  negligence  and  that  the  defendants’ 
negligence  was  the  proximate  cause  of  the  accident? 

In  his  reasons  for  judgment,  the  learned  trial  Judge  gives 
several  reasons  for  his  finding  that  the  deceased  was  not  guilty  of 
contributory  negligence;  I only  wish  to  add  to  these  reasons  that 
it  seems  to  me  that  stepping  upon  a track  of  a street  railway  is  a 
different  thing  from  stepping  upon  the  track  of  a steam  railway, 
whose  trains  and  engines  are  not  expected  to  be  under  the  same 
control  as  a street-car  operated  on  a street  railway,  which  can  and 
should  be  operated  to  meet  the  exigencies  of  street  traffic;  also 
assuming  that  the  deceased  knew,  as  the  facts,  which  I think  are 
proven,  entitle  us  to  infer  he  did  know,  that  the  crossing  was 
equipped  with  an  automatic  bell  which  was  supposed  to  ring  on.  the 
approach  of  a street-car  to  the  crossing,  that  the  non-ringing  of  the 
bell  was  calculated  to  lull  him  into  a sense  of  security  justified  by 
the  appearances  but  not  by  the  facts ; and  that  the  fact  that  such 
a bell  did  not  ring  was  in  itself  sufficient  to  justify  the  learned 
trial  Judge  in  finding  that  the  deceased  acted  reasonably  in  step- 
ping upon  the  street-car  track  without  looking  for  an  approaching 
car.  In  any  event,  I do  not  think  the  evidence  shews  that  the 
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deceased  did  not  look.  It  is  not  to  be  forgotten  that  the  tracks 
of  the  defendants  did  not  cross  the  sidewalk  at  right  angles  or 
anything  like  right  angles.  They  approached  and  crossed  the 
sidewalk  at  an  angle  that  necessitated  the  deceased  turning  round 
before  seeing.  It  was,  as  the  trial  Judge  says,  a peculiarly  danger- 
ous crossing,  and  I am  not,  in  the  circumstances  of  this  case,  pre- 
pared to  say  that  there  was  no  evidence  to  support  the  finding,  or 
that  the  learned  trial  Judge  was  clearly  wrong  in  his  conclusion. 
In  fact,  I think  he  was  amply  justified  by  the  circumstances 
adduced  in  evidence  in  his  conclusion  that  the  negligence  of  the 
defendants  was  the  proximate  cause  of  the  accident. 

Appeal  dismissed  with  costs. 
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[APPELLATE  DIVISION.] 

Mintz  v.  Hamilton  Radial  Electric  Railway  Co. 

Nuisance — Level  Crossing  of  Street  Railway  at  Intersection  of  City 
Streets — Rail  Projecting  above  Surface  of  Pavement — Nonrepair- 
Injury  to  Pedestrian — Wrong  Particularly  Affecting  her — Right  of 
Action  against  Railway  Company — City  By-law — Act  Incorporating 
Company , 57  Viet.  ch.  88,  secs.  2,  18  ( Ont .) — 7 & 8 Edw.  VII.  ch . 117, 
secs.  2, 10  ( Bom .),  Bringing  (( Company  under  Dominion  Railway  Act 
— Municipal  Act,  1892 , 55  Viet.  ch.  42,  sec.  531 — Amending  Act,  59 
Viet.  ch.  51,  sec.  22 — Obligations  of  Company — Request  to  Repair. 


The  plaintiff  was  injured  by  tripping  upon  a rail  of  the  defendants’  rail- 
way projecting  above  the  pavement  of  a street-crossing  in  the  city  of 
H.,  and  sued  for  damages.  The  trial  Judge  found  that  the  injury  was 
due  to  the  negligence  of  whoever  was  responsible  to  the  public  for 
the  condition  of  the  road-bed  between  the  rails  at  the  point  where  the 
accident  happened;  and  he  found  that  the  defendants  were  not 
responsible:  — 

Held,  upon  appeal,  that  the  evidence  shewed  that  a common  nuisance 
was  created  by  reason  of  the  condition  of  the  roadway  or  crossing  and 
the  rails  of  the  defendants’  railway;  that  the  statute  and  by-laws 
under  which  the  defendants  acquired  and  held  the  right  to  occupy  the 
street  with  their  railway  formed  together  one  enactment,  regulating 
not  only  the  relations  between  the  city  corporation  and  the  railway 
company,  but  the  rights  and  obligations  of  the  defendants  to  the 
corporation  and  the  public,  and,  so  read,  they  demonstrated  the  direct 
responsibility  of  the  defendants  for  the  nuisance  resulting  from 
neglect  of  their  obligations  thereunder;  that  direct  injury  had  re- 
sulted to  the  plaintiff  by  the  maintenance  of  the  nuisance,  and  this 
constituted  a wrong  particularly  affecting  her  beyond  the  rest  of  the 
public,  and  enabling  her  to  sue  the  defendants  for  damages  flowing 
from  this  injury;  that  the  obligations  on  the  defendants  did  not  (as 
in  Van  Cleaf  v.  Hamilton  Street  Railway  Co.  (1905),  5 O.W.R.  278) 
require  a demand  or  request  before  they  arose,  but  were  conditions 
upon  the  performance  of  which  they  acquired  and  were  entitled  to 
hold  their  rights  upon  the  streets  of  the  city;  and  that  the  plaintiff 
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was  entitled  to  judgment  for  the  damages  provisionally  assessed  by 
the  trial  Judge. 

The  special  Act  of  the  Ontario  Legislature  (57  Viet.  ch.  88)  incorporat- 
ing the  defendant  company,  the  Dominion  Act  7 & 8 Edw.  VII.  ch.  117 
by  which  the  defendants’  lines  of  railway  were  declared  to  be  works 
for  the  general  advantage  of  Canada,  the  Municipal  Act,  1892,  55  Viet, 
ch.  42,  sec.  531,  the  amending  Act  59  Viet.  ch.  51,  sec.  22,  and  the  city 
by-law  containing  the  agreement  between  the  city  corporation  and 
the  defendants,  considered. 

Review  of  the  authorities. 


An  appeal  by  the  plaintiff  from  from  the  judgment  of  the 
County  Court  of  the  County  of  Wentworth  dismissing  an  action  for 
damages  for  personal  injury  sustained  by  the  plaintiff  by  reason 
of  the  alleged  misfeasance  or  nonfeasance  of  the  defendants. 

November  1.  The  appeal  was  heard  by  Maclaren,  Magee, 
Hodgins,  and  Eerguson,  JJ.A. 

A.  M.  Lewis,  K.C.,  for  the  appellant. 

H.  A.  Burbidge  and  0.  W.  G.  Gibson , for  the  defendants, 
respondents. 

December  11.  Hodgins,  J.A. : — Appeal  from  the  judgment  of 
Snider,  County  Court  Judge  of  Wentwor.th,  dismissing  an  action 
for  damages  occasioned  by  an  injury  to  the  appellant,  who  tripped 
over  a rail  of  the  respondents’  railway  projecting  above  the  pave- 
ment of  a street-crossing  on  Hughson  and  Gore  streets  in  the  city 
of  Hamilton. 

In  the  judgment  of  the  learned  trial  Judge  at  the  close  of  the 
trial  the  following  appears: — • 

“ I find  that  the  crown  or  bed  of  the  street  between  the  rails  of 
the  defendants’  tracks  was  out  of  repair  at  the  time  of  the  accident; 
and  that  the  ground — some  say  by  wash-outs,  some  say  by  storms, 
some  by  wear  of  wheels — had  been  worn  down  from  the  inside  of 
the  north  side  of  the  south  rail  against  the  point  where  the  plain- 
tiff’s feet  caught — worn  down  from  somewhere  between  two  and 
five  inches  below  the  top  of  the  rail,  and,  in  that  sense,  between  the 
rails,  was  out  of  repair.  It  was  alleged  to  be  out  of  repair  just 
outside  of  the  rail  for  a little  way  on  each  side  . . .” 

In  his  later  reasons  he  says:— 

“ This  condition  had  existed  for  a long  time  to  the  knowledge 
of  the  city  authorities,  and  complaint  had  been  made  to  the  city. 

“ I find  that  the  plaintiff’s  injury  to  her  knee,  which  she  sus- 
tained at  the  point  in  question  on  the  31st  March,  1921,  was  due 
to  the  negligence  of  whoever  was  responsible  to  the  public  for  the 
condition  of  the  repair  of  the  street-bed  between  the  defendants’ 
rails  at  that  point.  . . . 
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“ The  railway  company,  the  defendants,  did  not  in  any  way 
make  the  depression  of  the  street-bed  which  caused  the  plaintiff 
to  trip  or  stumble  and  fall.  It  was  made  by  natural  causes,  some 
say  by  flood,  some  say  by  ordinary  storms,  and  others  say  by  wear 
of  the  carriage-wheels.  It  is  not  a case  of  something  done  by  the 
defendants  which  made  the  street  dangerous.  If  that  were  so,  the 
defendants’  position  in  the  case  might  be  different. 

“ It  is  entirely  a case  of  the  liability  of  the  defendant  company 
to  this  plaintiff  for  failure  to  repair  the  portion  of  the  street  between 
the  rails  and  in  the  street-crossing  according  to  the  agreement  with 
the  city,  to  which  condition  of  the  street  the  defendants  had  not, 
as  a matter  of  fact,  contributed  in  the  least.  In  fact  the  defendants 
had  not  used  this  piece  of  track  in  recent  years  except  on  very  rare 
occasions. 

“ The  terms  of  this  by-law,  which  is  the  agreement  entered  into 
between  the  city  and  the  defendants  as  to  the  repair  of  this  portion 
of  the  street,  are,  of  course,  binding  on  the  parties  to  it,  as  between 
themselves.  The  defendants  would  be  liable  to  the  city  for  failure 
to  carry  out  the  agreement  in  the  by-law,  and  for  the  consequences 
of  not  doing  so,  but  are  the  defendants  liable  to  the  plaintiff  for 
failure  to  discharge  duties  which  are  primarily  duties  of  the  city 
and  cast  upon  the  defendants  only  by  the  by-law  ?” 

The  learned  trial  J udge  then  comes  to  the  conclusion  that 
neither  the  special  Act  of  the  Ontario  Legislature  incorporating 
the  defendant  company  (1894,  57  Viet.  ch.  88),  nor  the  Dominion 
Railway  Act,  under  which  the  respondents  came  in  1908,  by  virtue 
of  7 & 8 Edw.  VII.  eh.  117  (Dom.),  imposes  on  them  any  obliga- 
tion to  the  appellant,  although  the  duty  to  repair  the  street  or 
road-bed  is  undertaken  by  them  under  the  agreement  between  the 
City  of  Hamilton  and  the  respondent. 

He  deals  with  that  agreement  thus  : — 

“ The  city  by-law  No.  837,  passed  on  the  13th  April,  1896,  is 
the  agreement  between  the  city  and  the  company.  Section  6 con- 
tains the  terms  as  to  the  repair  of  the  streets  on  which  the  defend- 
ants are  authorised  to  place  their  tracks.  Gore  street  being  one. 
As  to  repairs  between  the  rails  the  section  reads : f and  shall  be 
thereafter  (after  construction)  by  the  said  company  and  under  the 
direction  of  and  as  requested  by  the  board  of  works  in  and  for 
the  said  city  maintained  and  kept  in  repair  to  the  level  of  the 
surface  of  the  rails  with  such  materials  as  the  said  board  of  works 
may  from  time  to  time  direct  (the  materials  therefor  to  be  supplied 
by  or  at  the  expense  of  the  said  city  corporation).’  The  latter  part 
of  the  section  deals  with  crossings  in  these  terms : ‘ And  the  said 
company  shall  also  construct  and  keep  in  good  repair  crossings  of  a 
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similar  character  to  those  adopted  by  the  said  city  council,  at  the 
intersection  of  every  such  railway  track  and  crossing  thereof,  such 
crossing  to  be  laid  and  kept  in  repair  by  the  company  from  kerb 
to  kerb,  the  city  corporation  supplying  all  materials  therefor/  The 
HRadi™N  ev^ence  that,  notwithstanding  this  section,  the  city,  and  not 
Electric  the  railway  company,  had  done  the  repairs  on  this  street  between 
Railway  Co.  ^jie  bracks  and  on  the  crossings,  and,  after  this  accident,  did  repair 
Hodgins,  the  spot  where  it  occurred.  There  has  been  no  request  by  the  city 
J'A*  to  the  defendants  to  rep  air .” 

The  learned  trial  Judge  having  fixed  the  damages  at  $725,  if 
the  appellant  had  been  entitled  to  recover,  concludes  his  judgment 
as  follows : — 

“ I have  arrived  at  the  conclusion  that  the  plaintiff  has  mis- 
taken her  action  in  this  case,  and  that  she  should  have  sued  the 
city,  as  there  is  no  privity  of  contract  nor  statutory  right  nor  obliga- 
tion which  gives  a right  of  action  against  these  defendants/’ 

Apart  from  the  question  of  who  is  liable  therefor,  the  condition 
in  which  the  rails  of  the  respondents  have  been  left,  projecting  two 
to  five  inches  above  the  bottom  of  a trench  five  inches  in  width  on 
each  side  of  the  rail,  is  in  'itself  a common  nuisance.  This  is 
evident  from  the  definition  of  a common  nuisance  in  the  Criminal 
Code,  sec.  222,*  and  from  such  cases  as  Regina  v.  Toronto  Street 
Railway  Co.  (1865),  24  IT.C.R.  454 ;» Attorney-General  v.  Toronto 
Street  Railway  (1868),  14  Gr.  673,  15  Gr.  187;  Oliver  v.  North 
Eastern' Railway  Co.  (1874),  L.R.  9 Q.B.  409;  Attorney-General 
v.  Keily  (1875),  22  Gr.  458.  These  (Ontario)  cases  were  decided 
upon  an  Act  which  did  not  itself  prescribe  details,  but  made  the 
use  and  occupation  of  the  streets  depend  on  the  conditions  agreed 
to  between  the  city  and  the  company:  24  Viet.  ch.  83  (Province  of 
Canada);  Halifax  Street  Railway  Co.  v.  Joyce  (1893),  22  Can. 
S.C.R.  258;  Elliott  v.  Winnipeg  Electric  Railway  Co.  (1918),  23 
Can.  Ry.  Cas.  194,  56  Can.  8.C.R.  560  (Supreme  Court  of  Can- 
ada) ; Dominion  Railway  Act,  sec.  265.  In  the  Joyce  case,  where 
the  defendants  had  a right  to  place  a grooved  rail  on  the  street, 
and  were  bound  to  see  that  the  roadway  on  both  sides  of  the  rail 
were  kept  level  with  it,  Sedgewick,  J .,  says,  at  p.  259 : “ The  rail 
in  question  protruded  above  that  level.  It  was  a street  obstruction 
unauthorised  by  statute  ancRtherefQre  a nuisance/’ 

It  is  necessary  to  consider  what  the  statutes  applying  to  the 
respondents  and  the  by-law  under  which  they  were  acting  imposed 
upon  them. 

* 222.  Every  one  is  guilty  of  an  indictable  offence  and  liable  to  one 
year’s  imprisonment  or  a fine  who  commits  any  common  nuisance  which 
endangers  the  lives,  safety  or  health  of  the  public,  or  which  occasions 
injury  to  the  person  of  any  individual. 
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By  sec.  1 of  ch.  117  of  (1908)  7 & 8 Edw.  VII.  (Dom.),  the 
respondents’  lines  of  railway  were  declared  to  be  works  for  the 
general  advantage  of  Canada.  By  sec.  10  thereof  it  is  provided 
that : — 

“ Nothing  in  this  Act  contained,  or  done  under  or  by  virtue  of 
the  powers  hereby  granted,  shall  alter  or  affect  the  provisions  con- 
tained in  any  by-law  of  any  municipality  heretofore  passed  relating 
to  the  company,  or  to  any  portion  of  the  company’s  railway  here- 
tofore or  hereafter  constructed,  or  contained  in  any  agreement 
between  any  municipality  and  the  company;  but  all  such  agree- 
ments and  by-laws  shall  continue  and  remain,  in  full  force  as 
between  the  municipality  and  the  company  as  continued  and  incor- 
porated by  this  Act : and  in  case  of  any  inconsistency  between  the 
provisions  contained  in  any  such  by-law  or  agreement  and  the 
provisions  of  the  Railway  Act,  the  provisions  contained  in  the 
by-law  or  agreement  shall  prevail,  and  all  such  by-laws  and  agree- 
ments and  all  rights,  franchises,  privileges  and  exemptions  of  the 
company  thereunder  are  hereby  confirmed.” 

This  section  governs  and  controls  sec.  2 of  the  same  Act,  under 
which  the  Dominion  Railway  Act  would  have  excluded  provisions 
in  the  Ontario  incorporating  Act  and  amending  Acts  inconsistent 
therewith,  as  well  as  the  Railway  Act  of  Ontario. 

It  is  therefore  ch.  88  of  57  Viet.  (Ont.,  1894),  and  the  by-laws 
passed  in  pursuance  thereof,  that  have  to  be  looked  at  in  order  to 
see  what  legislation  governs  the  respondents. 

By  sec.  2 authority  is  given  to  construct  street  railways  and 
operate  them  by  electricity,  and  then  the  section  proceeds : — 

“ And  the  said  railways,  or  any  of  them,  may  be  carried  along 
and  upon  such  streets  and  highways  as  may  be  authorised  by  the 
by-laws  of  the  respective  corporations  having  jurisdiction  over  the 
same,  and  subject  to  any  restrictions  therein  or  herein  contained, 
and  under  and  subject  to  any  agreements  hereafter  to  be  made 
between  the  council  of  any  of  the  said  corporations  and  the  said 
company ; and  may  make  and  enter  into  any  agreements  with  any 
municipal  corporation  or  road  company  as  to  the  terms  of  occu- 
pancy of  any  street  or  highway,  subject  to  the  provisions  of  the 
Consolidated  Municipal  Act,  1892,  and  any  Act  or  Acts  amending 
the  same.” 
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There  is  a' further  section  which  is  important.  It  is  sec.  18: — 
“Wherever  any  of  the  said  railways,  or  their  cars,  carriages, 
engines,  motors  or  machinery  is  or  are  carried,  operated  or  worked 
on,  over,  through,  under  or  along  any  street,  highway  or  public 
place  of  any  municipality  by  electricity,  the  same  shall  only  be  so 
carried,  operated  or  worked  upon  and  subject  to  such  agreement  in 
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respect  thereof  as  shall  first  be  made  between  the  said  company  and 
the  municipality,  with  the  approval  of  a two-thirds  vote  of  the 
members  of  the  council  of  such  municipality,  and  under  and  subject 
to  any  by-law  or  by-laws  of  the  council  of  said  municipality,  passed 
in  pursuance  thereof,  and  subject  also,  in  all  municipalities  except 
cities,  towns  and  incorporated  villages  to  the  written  consent  first 
Railway  Co.  ^g-^g  obtained  of  one-half  in  number  of  the  owners  of  property 
Hodgins,  fronting  on  such  street  or  highway  where  it  is  proposed  to  carry, 
operate  or  work  such  railway,  and  in  all  such  cases,  any  and  every 
work,  matter  or  thing  in  connection  with  said  electricity,  and  the 
application  or  user  thereof  in  so  carrying,  operating  and  working 
the  said  railways,  or  their  cars,  carriages,  engines,  motors  or 
machinery  as  aforesaid,  shall  be  so  constructed,  erected,  laid  down 
and  arranged  as  not  to  incommode  the  public  use  of  any  such  street, 
highway  or  public  place,  nor  to  be  a nuisance  thereto,  nor  to  impede 
the  free  access  to  any  house  or  other  building  erected  in  the  vicinity 
of  the  same,  or  to  endanger  the  same.”. 

This  by  the  use  of  the  expression  “ and  in  all  such  cases  ” 
includes  the  “ railway,”  which  expression  comprehends  the  tracks 
(see  secs.  2 and  4),  which  tracks  are  “ carried  and  operated  and 
worked  . . . on  . . . and  along  any  street,”  and  are  so 

operated  and  worked  by  “ electricity.” 

This  is  to  be  read  with  sec.  2,  where  the  “ terms  of  occupancy  ” 
of  the  streets  are  definitely  committed  to  the  action  of  the  muni- 
cipality, subject  to  the  provisions  of  the  Municipal  Act  of  1892, 
and  amending  Acts,  to  be  effected  by  agreement  with  the  railway 
company. 

By-law  837,  passed  on  the  12th  April,  1896,  contains  the  recital 
that  the  respondents  have  been  authorised  to  carry  their  railway 
along  such  streets  as  the  by-laws  of  the  municipalities  having 
jurisdiction  should  determine,  and  then,  repeating  the  language  of 
sec.  2,  mentions  the  fact  that  in  all  such  cases  a nuisance  was  not 
to  be  created.  The  recital  then  sets  out  that  the  railway  company 
have  applied  to  the  City  of  Hamilton  “for  permission  to  construct 
their  railway  along  certain  streets  . . . upon  the  terms  set 

forth  in  this  by-law .”  By  clause  2 the  corporation  granted  to  the 
company  the  right  to  “ maintain  and  use  their  said  tracks,  railway 
. . . upon  and  subject  to  the  conditions  and  agreements  herein- 

after mentioned  and  contained 

By  sec.  5 it  is  provided  that  the  specified  rails  “ shall  be  laid  in 
such  manner  as  will  least  obstruct  the  free  and  ordinary  use  of  the 
streets  and  the  passage  of  vehicles  and  carriages  over  the  same,  and 
the  upper  surface  of  the  rails  shall  be  laid  and  maintained  flush 
with  the  surface  of  the  streets,  and  shall  conform  to  the  grades 


App.  Div. 
1922. 

Mintz 

v. 

Hamilton 

Radial 

Electric 


LIII.] 


ONTARIO  LAW  REPORTS. 


m 


thereof  as  they  shall  be  established  by  profile  and  cross-sections  to  App.  Div. 
be  made  by  the  city  engineer  at  the  time  such  rails  are  laid.”  ^922. 

(Section  6 is  as  follows:—  mwiz 

“ The  space  between  the  rails  to  be  laid  for  the  railway,  upon  v. 
any  paved  or  macadamised  street,  and  for  two  feet  outside  of  such  HradialN 
rails,  shall  be  constructed  and  made  good  to  the  level  of  the  surface  Electric 

of  the  rails  by  and  at  the  expense  of  the  company,  and  shall  be  

thereafter  by  the  said  company,  and  under  the  direction  of  and  as 
required  by  the  board  of  works  in  and  for  the  said  city,  maintained 
and  kept  in  repair  to  the  level  of  the  surface  of  the  rails  with  such 
materials  as  the  said  board  of  works  may  from  time  to  time  direct 
(the  materials  therefor  to  be  supplied  by  or  at  the  expense  of  the 
said  city  corporation),  and  all  dirt  and  refuse  caused  by  repairs 
to  the  said  railway  track  shall  be  removed  therefrom  by  the  com- 
pany as  may  be  directed  and  required  by  the  said  board  of  works 
or  the  city  engineer,  and  the  said  company  shall  also  construct  and 
keep  in  good  repair  crossings  of  a similar  character  to  those  adopted 
by  the  said  city  council,  at  the  intersections  of  every  such  railway 
track  and  crossing  thereof,  such  crossings  to  be  laid  and  kept  in 
repair  by  the  company  from  kerb  to  kerb,  the  city  corporation 
supplying  all  material  therefor.” 

Section  12  deals  with  paving  embraced  between  the  outer  rails; 
and,  after  providing  for  it  being  done  in  the  first  instance  by  the 
city,  enacts  that  during  the  continuance  of  this  grant  the  same 
shall  be  kept  in  repair,  to  the  satisfaction  of  the  board  of  works, 
by  the  railway  company,  the  material  for  such  repairs  to  be  sup- 
plied at  the  expense  of  the  city. 

Section  13  is  important:— 

“ 13.  The  said  railway  company  shall  be  liable  for  any  loss  or 
injury  that  any  person  may  sustain  by  reason  of  any  carelessness, 
neglect  or  misconduct  of  their  agents  or  servants  in  the  manage- 
ment, construction  or  use  of  their  railway ; and  the  said  company 
shall  indemnify  and  hold  the  said  Corporation  of  the  City  of 
Hamilton  harmless  from  any  damage  that  may  be  claimed  by 
property-holders,  or  by  any  person  or  persons  on  account  of  the 
laying  of  their  tracks,  or  the  use  thereof,  or  the  running  of  cars 
thereon,  and  shall  indemnify  the  city  corporation  against  all  dam- 
ages, actions,  costs,  and  expenses  they  may  pay  incur  or  be  put  to 
by  reason  of  any  such  claims,  or  of  danger  or  injury  from  any 
electric  system  adopted  by  the  company,  and  shall,  by  the  use  of 
guard-wires  or  other  sufficient  means,  protect  all  the  city  fire  alarm 
wires  and  all  telegraph  or  telephone  wires  from  contact  with  the 
electric  wires  which  may  be  used  bv  the  company  for  the  working 
of  the  railway.” 
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Section  18  provides  that: — 

“ In  case  the  said  company  shall  fail  to  keep  the  streets  in 
which  their  railway  shall  be  laid  in  good  repair,  according  to  the 
provisions  of  this  by-law,  and  to  the  satisfaction  of  the  city 
Hamilton  engineer,  and  shall  neglect  to  make  snch  repairs  for  two  days,  after 
Electric  notice  m writing  from  the  city  engineer,  street  commissioner,  or 
Railway  Co.  0^er  0fgcer  having  supervision  of  repairs  of  streets,  served  upon 
Hodgins,  the  president,  secretary,  superintendent,  or  other  managing  officer 
J,A*  of  the  said  railway,  specifying  the  repairs,  then  in  such  case  the 
city  corporation  shall  have  the  right  to  cause  such  repairs  to  be 
made  and  to  collect  the  costs  thereof  from  the  railway  company.” 

Sections  22,  29,  and  34  are  as  follows : — 

“ 22.  It  is  hereby  reserved  to  the  said  city  council  to  make  such 
further  rules,  regulations,  orders  and  by-laws  in  relation  to  the 
construction,  repairs,  and  operations  of  the  said  railway  as  from 
time  to  time  may  be  deemed  necessary  to  protect  the  interests  of 
the  said  city  or  to  provide  for  the  safety,  welfare,  or  accommoda- 
tion of  the  public,  but  no  alteration  in  these  rules  shall  be  made 
which  shall  have  the  effect  of  impairing  the  substantial  rights  of 
the  said  company.” 

“29.  All  works  of  construction  and  repair  and  of  removal  and 
spreading  of  snow  and  ice  shall  be  done  and  all  poles  shall  be 
placed  under  the  supervision  and  to  the  satisfaction  of  the  city 
engineer.” 

“ 34.  This  by-law,  and  the  powers  and  privileges  hereby 
granted,  shall  not  take  effect  or  be  binding  on  the  said  city  unless 
formally  accepted  by  said  company  within  one  month  after  the 
passing  hereof,  by  an  agreement  which  shall  legally  bind  the  said 
company  to  perform,  observe,  and  comply  with  all  the  agreements, 
obligations,  terms  and  conditions  herein  contained,  and  shall  be 
approved  by  the  city  solicitor;  such  agreement  when  so  approved 
shall  also  be  executed  under  the  city  seal,  by  the  mayor,  or  the  chair- 
man of  finance  and  the  city  clerk.” 

These  provisions  seem  to  me  to  contain  a very  comprehensive 
and  exhaustive  set  of  privileges  and  conditions  upon  which  the 
respondents  obtained  and  still  continue  to  exercise  the  right  to 
occupy  the  streets  of  Hamilton.  Under  them  it  is  manifest  that 
the  maintenance  of  the  nuisance  lies  at  the  respondents’  door. 
Apart  from  any  other  section,  by  the  concluding  part  of  sec.  6 
they  agree  to  “construct”  and  keep  in  repair  crossings  at  the 
intersection  of  every  such  railway  track  and  crossing  thereof,  such 
crossings  to  be  laid  and  kept  in  repair  by  the  company  from  kerb  to 
kerb,  the  city  corporation  supplying  all  material  therefor.”  This 
accident  occurred  at  one  of  these  crossings  which  the  respondents 
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had  agreed  to  keep  in  repair.  I think  that  the  Legislature  dele- 
gated to  the  municipality  the  duty  and  right  to  prescribe  the 
privileges  to  be  enjoyed  by  the  respondents  and  their  obligations 
resulting  therefrom.  To  use  the  language  of  Matthews,  J.,  in  the 
Supreme  Court  of  the  United  States  in  Hayes  v.  Michigan  Central 
Railway  Co.  (1884),  111  U.S.  228,  at  p.  237:— 

“ The  ordinance  cannot,  we  think,  be  treated  as  a mere  contract 
between  the  city,  as  proprietor  of  the  land  over  which  the  right  of 
way  is  granted,  and  the  railroad  company,  to  which  no  one  else  is 
privy,  and  under  which  no  third  person  can  derive  immediately 
any  private  right,  prescribing  conditions  of  the  grant,  to  be  enforced 
only  by  the  city  itself.  Although  it  takes  the  form  of  a contract, 
provides  for  its  acceptance,  and  contemplates  a written  agreement 
in  execution  of  it;  it  is  also  primarily  a municipal  regulation,  and 
as  such,  being  duly  authorised  by  the  legislative  powers  of  the 
State,  has  the  force  of  law  within  the  limits  of  the  city.” 

I believe  this  view  of  the  combined  effect  of  the  statute  and  by- 
law is  necessarily  involved  in  some  decisions  in  Canada  where  the 
rights  and  obligations  arose  and  were  conferred  and  accepted  in  a 
way  similar  to  what  appears  here.  In  the  case  of  Elliott  v.  Winni- 
peg Electric  Co.,  23  Can.  Ry.  Cas.  194,  a case  relating  to  the 
removal  of  snow  and  injury  to  a passenger  in  boarding  a car,  Iding- 
ton,  J.,  said  (pp.  199,  200)  : — 

“ The  Electric  Railway  Company,  given  by  virtue  of  any  legis- 
lation a franchise  for  the  use  of  any  highway,  is  protected,  so  far 
as  acting  within  the  powers  so  conferred,  from  liability  to  any 
action  for  accidental  results  solely  and  necessarily  due  thereto.  But 
it  must  so  absolutely  live  up  to  the  terms  and  conditions  of  its 
franchise  that  the  accident  complained  of,  in  any  action  for  dam- 
ages arising  therefrom,  cannot  be  attributed  to  its  having  done  or 
left  undone  that  which  the  terms  of  its  legalised  franchise  may 
have  imposed  or  rendered  obligatory  upon  it. 

“ Its  license  is  limited  to  that  which  it  can  rightfully  enjoy, 
concurrently  with  an  observance  of  such  terms.  An  habitual  dis- 
regard thereof  may  entitle  the  Attorney-General  or  other  duly 
constituted  public  authority  in  that  behalf  to  move  the  courts  to 
deprive  it  of  the  franchise  or  enforce  its  observance. 

“ Under  our  English  system  of  law  the  private  individual  has, 
however,  no  such  right  to  complain  to  the  courts,  unless  and  until 
he  has  suffered  injury  resulting  from  the  non-observance  of  the 
said  terms  and  conditions.  Then  he  or  she  suffering  have,  in  case 
a public  nuisance  is  created,  a right  to  complain.” 

See  also  the  remarks  of  Brodeur,  J.,  on  this  subject  at  p.  207. 
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Mr.  Justice  Anglin  in  Van  Cleaf  v.  Hamilton  Street  Railway 
Co.  (1905),  5 O.W.R.  278,  suggests  this  aspect  of  the  question 
now  under  discussion  without  deciding  it  (pp.  279,  280).  The 
decision  in  Weir  v.  Hamilton  Street  Railway  Co.  (1914),  32  O.L.R. 
HRadialN  592,  and  Hamilton  Street  Railway  Co.  y.  Weir  (1915),  51 
Electric  Can.  S.C.R.  506,  is,  as  I read  it,  founded  on  ap.  acceptance  of  this 
ajlway  Co.  yiew.  The  case  differs  essentially  from  that  of  Eddy  v.  Ottawa 
HjdIinS’  City  Passenger  Railway  Co.  (1871),  31  U.C.R.  569,  and  approxi- 
mates more  nearly  that  of  Basle erville  v.  City  of  Ottawa  and  Canada 
Atlantic  Railway  Co.  (1892),  20  A.  R.  108,  where  the  railway 
company  were  held  liable  in  damages  to  a property-owner  for 
exceeding  the  height  to  which  they  were  authorised  to  go  in  raising 
the  grade  of  a street  under  an  agreement  between  the  City  of 
Ottawa  and  themselves.  I am,  therefore,  of  opinion  that  the 
respondents  are  directly  responsible  for  what  is  a nuisance  main- 
tained, contrary  to  their  rights  and  privileges,  upon  a public  street, 
and  that  the  appellant,  being  injured  thereby,  can  recover  from 
them  damages  for  that  injury.  The  learned  trial  Judge  has 
emphasised  the  fact  that  the  respondents  did  not  themselves  wear 
down  the  road-hed.  This  is  true.  But  they  placed  the  rail  there 
and  used  it  in  operating  their  system,  and  it  was  because  it  was 
there  that  the  wearing  down  on  each  side  of  it  was  possible.  Had 
they  never  interfered  with  the  roadway  by  laying  their  tracks,  this 
accident  could  never  have  happened. 

As  said  by  Lush,  J.,  in  McClelland  v.  Manchester  Corporation, 
[19121  1 K.B.  118,  at  p.  127:— 

“ You  cannot  sever  what  was  omitted  or  left  undone  from  what 
was  committed  or  actually  done,  and  say  that  because  the  accident 
was  caused  by  the  omission  therefore  it  was  non-feasance.  Once 
establish  that  the  local  authorities  did  something  to  the  road,  and 
the  case  is  removed  from  the  category  of  non-feasance.” 

There  is,  however,  another  aspect  in  which,  I think,  the 
respondents  are  under  liability.  It  is  said  that  the  only  reason 
why  damage  to  private  individuals  suffered  through  the  exercise 
of  statutory  powers  cannot  be  recovered  is  because,  on  the  true 
construction  of  the  statute,  it  will  be  found  that  the  particular  act 
done  in  that  particular  way  was  expressly  authorised.  This  cannot 
be  said  of  what  occurred  here. 

At  the  time  the  by-law  was  passed  (12th  April,  1896),  the 
statute  in  force  was  the  Municipal  Act  of  1892,  55  Yict.  ch.  42,  sec. 
531,  as  amended  in  1894  (unimportant)  and  1896.  These  statu- 
tory provisions  required  the  municipality  to  keep  the  highways  in 
repair  and  in  default  rendered  them  civilly  liable  to  individuals 
injured  thereby.  With  regard  to  damages  for  injuries  caused  by 
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other  persons  or  corporations  the  municipality  could  have  a remedy 
over  against  such  wrongdoer.  But  there  had  been  added  by  the 
Municipal  Amendment  Act,  1896,  59  Viet.  ch.  51,  sec.  22,  just 
before  the  enacting  of  the  by-law,  a further  section  following  sec. 

531 

“ Nothing  contained  in  section  531  of  the  said  Act  shall  cast 
upon  a municipal  corporation  any  obligation  in  respect  of  acts  Railway  Co< 
done  or  omitted  to  be  done  by  persons,  companies  or  corporations,  Hodgins, 
other  than  such  municipal  corporation,  acting  in  the  exercise  of 
powers  or  authorities  conferred  upon  them  by  law,  and  over  which 
such  municipal  corporation  has  not  control,  when  the  municipal 
corporation  is  not  a party  to  such  acts  or  omissions  and  when  the 
authority  under  which  such  persons,  companies  or  corporations 
have  acted  or  shall  act  is  not  by  by-law,  resolution  or  license  of  the 
municipality.” 

It  may  be  fairly  concluded,  in  view  of  the  added  section,  that 
the  by-law  would  be  framed  in  order  to  make  the  terms  and  condi- 
tions such  as  would  fully  protect  the  city  and  the  public.  What 
otherwise  would  be  the  use  of  these  detailed  and  minute  arrange- 
ments if  it  were  not  that  the  respondents  were  arranging  for  that 
very  end,  in  view  of  the  proposed  occupancy  of  the  streets  of  the 
City  of  Hamilton  and  elsewhere  by  the  respondents  with  their  rails, 
cars,  and  other  appliances,  for  over  30  years.  No  doubt  they  fully 
realised  that  repair  and  maintenance  were  essential  and  necessary 
elements  to  preserve  the  safety,  comfort,  and  convenience  of  the 
people  of  Hamilton  when  using  their  own  highways.  Can  it  then 
be  fairly  said  that  these  carefully  worded  provisions  were  designed 
to  make  the  municipality  or  the  Attorney-General  the  only  persons 
who  could  complain  in  case  of  the  neglect  by  the  company  of  its 
obligations  and  injury  to  an  individual  therefrom. 

There  is,  however,  to  be  found  in  the  by-law  (sec.  13,  which 
defined  the  respondents*  rights  and  obligations)  a direct  and 
pointed  obligation  that  the  respondents  shall  be  ce  liable  for  any 
loss  or  injury  that  any  person  may  sustain  by  reason  of  careless- 
ness, neglect,  or  misconduct  by  their  agents  or  servants  in  the 
management,  construction,  or  use  of  their  railway.”  And  then 
follows : — 

“ And  the  said  company  shall  indemnify  and  hold  the  said 
Corporation  - of  the  City  of  Hamilton  harmless  from  any  damage 
that  may  be  claimed  by  property-holders,  or  by  any  person  or  per- 
sons on  account  of  the  laying  of  their  tracks,  or  the  use  thereof,  or 
the  running  of  cars  thereon,  and  shall  indemnify  the  city  corpora- 
tion against  all  damages,  actions,  costs  and  expenses  they  may  pay, 


App.  Div. 
1922 


182 


App.  Div. 
1922. 
Mintz 

V. 

Hamilton 
Radial 
Electric 
Railway  Co. 

Hodgins, 

J.A. 


ONTARIO  LAW  REPORTS.  [vol. 

incur  or  be  put  to  by  reason  of  any  such  claims,  or  of  danger  or 
injury  from  any  electric  system  adopted  by  the  company.” 

The  right  of  an  individual  to  sue  for  damages  exists  where,  as 
here,  there  is  a bond  fide  individual  wrong  caused  by  a breach  of 
duty  for  which  the  action  is  brought,  and  it  is  not  a colourable 
claim  for  the  enforcement  of  the  statutory  duty,  something  that 
must  be  enforced  by  the  Attorney-General.  See  Glossop  y.  Heston 
and  Isleworth  Local  Board  (1879),  12  Ch.  D.  102;  Bones  v. 
Llanrwst  Urban  District  Council , [1911]  1 Oh.  393.  There  ha3 
been  giyen  under  the  present  by-law  a right  of  action  which,  under 
the  circumstances  of  this  case,  enables  the  appellant  to  sue  directly. 

There  remains  still  to  be  considered  the  question  whether,  as 
held  by  the  learned  trial  Judge,  the  duty  on  the  respondents  to 
repair  arose  only  after  some  act  or  request  by  the  corporation  or 
its  officials,  there  being  no  proof  of  any  such  act  being  done  or 
request  made. 

The  case  of  Van  Oleaf  v.  Hamilton  Street  Railway  Co.,  5 O.W. 
R.  278,  was  cited  as  an  authority  on  this  point.  If  what  is  quoted 
therein  were  all  that  the  by-law  in  the  present  case  said,  I should 
be  unable  to  distinguish  that  case  from  this.  But  it  is  shewn  by 
the  evidence  that  where  the  accident  occurred  was  on  a crossing, 
and  sec.  6 provides  that  the  company  “ shall  also  construct  and 
keep  in  good  repair  crossings  of  a similar  character  to  those  adopted 
by  the  said  city  council  at  the  intersection  of  every  such  railway 
track  and  crossing  thereof,  such  crossings  to  be  laid  and  kept  in 
repair  by  the  company  from  kerb  to  kerb,  the  city  corporation 
supplying  all  material  therefor.” 

Sections  12,  18,  and  29  are  also  unconditional,  so  far  as  any 
previous  request  is  concerned.  “ To  the  satisfaction  of  the  board 
of  works”  could  not  be  read  as  an  antecedent  to  the  doing  of  the 
work,  nor  as  allowing  anything  to  be  done  short  of  actual  perform- 
ances of  the  conditions  of  the  by-law,  which  are  quite  explicit. 

My  conclusions  may  be  summed  up  as  follows That  the  evi- 
dence shews  that  a common  nuisance  was  created  by  reason  of  the 
condition  of  the  roadway  or  crossing  and  the  rails  of  the  respond- 
ents’ railway.  That  the  statute  and  by-laws  under  which  the 
respondents  acquired  and  hold  the  right  to  occupy  the  street  in 
question  with  their  railway  form  together  one  enactment,  regulat- 
ing not  only  the  relations  between  the  City  of  Hamilton  and  the 
railway  company,  but  the  rights  and  obligations  of  the  respondents 
both  to  the  corporation  and  the  public,  and  that  so  read  they 
demonstrate  clearly  the  direct  responsibility  of  the  respondents 
for  the  nuisance  resulting  from  neglect  of  their  obligations  there- 
under. That  direct  injury  has  resulted  to  the  appellant  by  the 
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maintenance  of  the  nuisance,  and  this  constitutes  a wrong  particu- 
larly affecting  her  beyond  the  rest  of  the  public,  and  enabling  her 
to  sue  the  respondents  for  damages  flowing  from  this  injury.  That 
the  obligations  on  the  respondents  do  not,  as  in  the  Van  Cleaf  case, 
require  a demand  or  request  before  they  arise,  but  are  conditions 
upon  the  performance  of  which  they  acquired  and  are  entitled  to 
hold  their  rights  on  the  streets  in  question. 

The  appeal  should  be  allowed  and  judgment  entered  for  the 
appellant  for  $725,  with  costs  of  action  and  appeal. 


App.  Div. 
1922. 
Mintz 

V . 

Hamilton 
Radial 
Electric 
Railway  Co. 

Hodgins, 

J.A. 


Maclaren  and  Ferguson,  JJ.A.,  agreed  with  Hodgins,  J.A. 
Magee,  J.A.,  agreed  in  the  result. 

Appeal  allowed. 1. 


[APPELLATE  DIVISION.]  1922. 

Brown  v.  Weil.  Dec-  11 

Mortgage  — Action  on  Covenant  — Inability  of  Mortgagee  to  Reconvey 
Mortgaged  Lands  — Foreclosure  by  Prior  Mortgagee  — Motion  for 
Summary  Judgment — Evidence. 

The  fact  that  the  plaintiff  cannot,  upon  payment  of  the  amount  of  his 
mortgage-debt,  reconvey  the  estate,  is  no  answer  to  an  action  on  the 
covenant,  where  the  inability  to  reconvey  is  due  to  the  equity  of 
redemption  having  been  foreclosed  by  a prior  mortgagee,  and  there- 
fore to  no  fault  of  the  plaintiff. 

A plaintiff  moving  for  summary  judgment  has  no  right,  upon  his  mo- 
tion coming  on  to  be  heard,  to  adduce  further  evidence  in  support 
of  it. 

Order  of  Mowat,  J.,  ante  27,  varied  in  one  particular,  but  in  the  main 
affirmed. 

An  appeal  by  the  defendant  from  the  judgment  of  Mowat,  J., 
ante  27. 

The  order  of  Mowat,  J.,  as  settled  and  issued,  read  as  follows : — 

“ Upon  the  application  of  the  above  named  plaintiff  by  way  of 
appeal  from  the  order  of  the  Master  in  Ordinary,  sitting  for  the 
Master  in  Chambers,  dated  the  16th  day  of  August,  1922,  dismis- 
sing the  plaintiff’s  application  for  judgment,  and  upon  hearing 
read  the  writ  of  summons  in  this  action,  the  affidavit  of  the  defend- 
ant filed  with  the  appearance,  the  mortgages  referred  to  in  the 
endorsement  of  the  writ  of  summons  and  the  registrar’s  abstract 
of  the  properties  specified  in  the  said  mortgages,  and  upon  hearing 
what  was  alleged  by  counsel  for  both  parties,  and  counsel  for  the 
defendant  desiring  a further  opportunity  of  disputing  the  amount 
of  the  plaintiff’s  claim : — 
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“ 1.  It  is  ordered  that  the  said  order  of  the  Master  in  Ordinary 

Brown 

V. 

Weil. 

. . . be  and  the  same  is  hereby  set  aside. 

“ 2.  And  it  is  further  ordered  that  the  above  named  plaintiff 
be  at  liberty  to  sign  judgment  for  the  amount  found  due  by  the 
Judgment  Clerk,  upon  notice  to  the  defendant,  pursuant  to  Rule 
50. 

“ 3.  And  it  is  further  ordered  and  adjudged  that  the  above 
named  defendant  do  pay  to  the  above  named  plaintiff  his  costs  of 
this  action,  including  therein  the  costs  of  the  application  before 
the  said  Master  in  Ordinary  and  of  this  appeal/’ 

December  11.  The  appeal  was  heard  by  Meredith,  C.J.O., 
Maclaren,  Magee,  Hodgins,  and  Ferguson-,  JJ.A. 

Joseph  Montgomery , for  the  appellant. 

G.  II.  Gilday,  for  the  plaintiff,  respondent. 

At  the  conclusion  of  the  argument  the  judgment  of  the  Court 
was  delivered  by  Meredith,  C.J.O. : — It  is  clear  that  the  fact  that 
the  respondent  cannot,  upon  payment  of  the  amount  of  his  mort- 
gage-debt, reconvey  the  estate,  is  no  answer  to  an  action  on  the 
covenant,  where  the  inability  to  reconvey  is  due  to  the  equity  of 
redemption  having  been  foreclosed  by  a prior  mortgagee,  and 
therefore  to  no  fault  of  the  plaintiff  (respondent). 

The  appeal  will,  therefore,  be  dismissed  with  costs;  but  the 
recitals  in  the  order  will  be  varied  by  deleting  the  words  e<  the  mort- 
gages referred  to  in  the  endorsement  of  the  writ  of  summons  and 
the  registrar’s  abstract  of  the  properties  specified  in  the  said  mort- 
gages,” because  the  learned  Judge  below  should  not  have  allowed 
this  evidence  to  be  admitted,  as  a plaintiff  moving  for  summary 
judgment  has  no  right,  upon  his  motion  coming  on  to  be  heard, 
to  adduce  further  evidence  in  support  of  it. 

Order  below  affirmed  with  a variation. 

[See  Hutton  v.  Dent,  ante  105.] 

1922. 

[MIDDLETON,  J.] 

Dec.  11. 

Re  Marine au. 

Will — Construction — Instrument  Written  in  French — Probate  Practice 
— Translation  into  English  Attached  to  Letters  of  Administration 
with  Will  Annexed — Right  of  Court  Interpreting  Will  to  Look  at 
Original  — “ Maitrise  ” — Dominion  or  Ownership  — Intention  of 
Testator— 1 Residue.” 

The  practice  indicated  in  Tristram  and  Coote’s  Probate  Practice,  15th 
ed.,  p.  58,  with  reference  to  wills  written  in  Welsh,  is  applicable  in 
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Ontario  to  wills  written  in  French.  According  to  that  practice,  the 
original  will  is  sworn  to  and  marked  by  the  executors  and  by  the 
commissioner,  a translation  of  the  will  into  English,  accompanied  by 
an  affidavit  of  the  translator  verifying  the  translation  and  stating  his 
Qualification,  is  lodged  at  the  same  time  as  the  original.  The  trans- 
lation is  engrossed  and  registered  and  forms  part  of  the  letters  pro- 
bate or  letters  of  administration  with  the  will  annexed. 

The  Court,  when  called  upon  to  interpret  the  will,  may  look  at  the 
original  as  well  as  the  translation. 

L’Fit  v.  L’Batt  (1718),  1 P.  Wms.  526,  and  In  re  Cliff’s  Trusts,  [1892] 
2 Ch.  229,  referred  to. 

Where  a will  written  in  French  is  executed  in  Ontario,  and  particularly 
where  it  appears  that  it  was  not  drawn  by  a lawyer,  and  the  testator 
does  not  use  technical  legal  expressions,  it  may  be  interpreted  with- 
out the  aid  of  French  lawyers. 

Attached  to  letters  of  administration  with  the  will  (in  the  French 
language)  annexed  was  a translation  of  the  will,  reading  as  follows: 
“ I give  to  my  wife  . . . full  right  of  property,  after  my  death,  to 
everything  I possess,  with  the  right  to  give  to  M.  A.  and  M.  L.” 
(daughters)  “that  which  they  have  contributed  in  money,  and  that 
which  belongs  to  them  of  the  household  goods  in  the  house.  The 
other  married  daughters  . . . have  nothing  to  receive.  I give  to 

A."  (son)  “the  residue  of  any  debts  or  accounts  owing  to  me.”  In 
the  original,  the  gift  to  the  wife  was  “ la  maitrise  des  mes  biens  apr§s 
ma  mort,”'  and  the  gift  to  the  son  was  “ le  residu  de  toute  rede- 
vance : ” — 

Held,  that  (the  testator’s  intention  evidently  being  to  dispose  of  his 
whole  estate)  the  wife  was  given  full  power  and  dominion  over  all  his 
property  after  his  death;  during  her  lifetime  she  might  hold  and 
enjoy  it  if  she  pleased;  and  she  had  the  right  to  dispose  of  it  by  her 
will. 

Motion  by  the  administrators  with  the  will  annexed  of  the 
estate  of  Camille  Marineau,  deceased,  for  an  order  declaring  the 
true  meaning  and  effect  of  the  will. 

November  4.  The  motion  was  heard  by  Middleton,  J.,  in  the 
Weekly  Court,  Ottawa. 

J.  U.  Vincent , K.C.,  for  the  administrators  and  for  the  widow 
of  the  testator. 

C.  A.  Seguin,  for  Aime  Marineau,  son  of  the  testator. 

The  daughters  were  notified  but  did  not  desire  to  appear. 

December  11.  Middleton,  J.: — The  late  Camille  Marineau 
died  on  the  14th  August,  1921,  having  made  a will  bearing  date 
the  28th  July,  1921,  in  French.  Letters  of  administration  with 
the  will  annexed  were  granted  on  the  1st  August,  1922,  attached 
to  these  letters  being  a translation  of  the  will,  although  the  letters 
of  administration  describe  it  as  a “ true  copy  ” of  the  will.  Not 
only  is  this  irregular,  but  it  is  contended  that  the  translation  is  not 
an  accurate  rendition  of  the  will  in  English — the  translation 
involves  an  interpretation  of  what  was  written  in  French. 
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Upon  the  argument  of  this  motion  a copy  of  the  will  was  pro- 
duced and  admitted  to  be  an  accurate  copy,  and  neither  party 
desired  that  an  application  should  be  made  to  the  Surrogate  Court 
for  correction  of  the  translation. 

The  practice  in  the  Surrogate  Court  where  a will  is  written  in 
French  is,  I think,  to  be  gathered  from  the  practice  in  England 
with  reference  to  wills  which  are  written  in  the  Welsh  language. 
The  situation  is  analogous,  and  is  to  be  preferred  to  the  practice 
where  probate  is  sought  of  a will  in  a foreign  language  executed 
abroad.  English  and  French  are  alike  the  language  of  the  Cana- 
dian, but  probate  in  Ontario  is  required  to  be  in  English.  The 
practice  I refer  to  is  found  in  Tristram  and  Coote’s  Probate  Prac- 
tice, 15th  ed.,  p.  58.  The  will  is  sworn  to  and  marked  by  the 
executors  and  by  the  commissioner.  There  must  also  be  lodged  a 
translation  of  the  will  into  English,  which  must  be  accompanied 
by  an  affidavit  by  the  translator  (any  competent  person)  verifying 
the  translation  and  stating  his  qualification.  The  translation  of 
the  will  is  engrossed  and  registered  and  forms  part  of  the  probate 
or  letters  of  administration  with  will  annexed.  A form  of  affidavit 
for  the  translator  is : “ I am  well  acquainted  with  the  . . . and 

English  languages  and  have  had  experience  in  the  translation  of 
documents  from  . . . into  English.  That  the  paper  writing 

hereunto  annexed  and  marked  A is  a true  and  faithful  translation 
of  the  last  will  and  testatement  of  A.B.,  deceased,  which  will  bears 
date  the  day  of  , and  is  written  in  language 

and  is  hereunto  annexed  and  marked  B.” 

In  the  old  case  of  L’Fit  v.  L’Batt  (1718),  1 P.  Wms.  526,  there 
was  a French  will  that  under  the  probate  had  been  translated  into 
English,  but  appeared  to  be  falsely  translated.  It  was  objected 
that,  the  translation  being  part  of  the  probate,  and  allowed  as  such 
in  the  spiritual  court,  it  must  bind,  and  that  the  application  must 
be  to  the  spiritual  court  to  correct  the  translation,  which  until 
then  must  be  conclusive.  The  Master  of  the  Rolls,  Sir  Joseph 
Jekyll,  said : “ Nothing  but  the  original  will  is  part  of  the  probate, 
neither  hath  the  spiritual  court  power  to  make  any  translation; 
and  supposing  . . . there  should  happen  to  be  a plain  mistake 

in  the  translation  . . . surely  the  court  might  determine 

according  to  what  the  translation  ought  to  be.” 

In  In  re  Cliff's  Trusts,  [1892]  2 Ch.  229,  North,  J.,  had  before 
him  a case  in  which  an  Englishman  residing  in  France  died  there, 
having  made  a will  in  the  French  language,  which  was  registered 
in  France.  Probate  of  an  English  translation  having  been  granted 
by  the  Probate  Division,  a translation  was  certified  by  an  English 
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notary  public  to  be  a true  and  faithful  translation  of  a copy  in 
French  of  the  original  will  certified  by  a notary  in  France  to  be  a 
true  copy.  The  English  translation  and  the  French  copy  were 
both  attached  to  the  certificate  of  the  English  notary  and  deposited 
in  the  registry.  A question  upon  the  construction  of  the  will  being 
raised,  and  it  being  alleged  that  the  English  translation  was 
inaccurate,  the  effect  of  the  earlier  decision  was  discussed,  and  upon 
investigation  of  the  papers  filed  in  that  case  it  was  shewn  that  the 
facts  were  not  quite  as  one  would  surmise  from,  the  report,  and 
that  in  fact  the  English  translation  alone  formed  part  of  the  pro- 
bate, a copy  of  the  French  will  being  deposited  in  the  registry. 
Upon  this  North,  J.,  says  (pp.  231,  232)  : “ I think  I am  bound 
to  look  at  the  French  will  as  well  as  at  the  English  translation. 
It  may  be,  that  if  any  of  the  parties  had  insisted  upon  it,  I could  not 
have  looked  at  the  French  document  until  the  English  translation 
had  been  brought  before  the  Probate  Division  for  the  purpose  of 
its  being  corrected.  But  no  one  has  insisted  upon  this  being  done, 
and  that  being  so,  I am  prepared  to  look  at  the  French  document 
just  as  if  it,  as  well  as  the  English  translation,  had  formed  part  of 
the  probate.”  The  learned  Judge  then  says  that  the  document, 
having  been  executed  in  France,  cannot  be  interpreted  without  the 
aid  of  French  lawyers. 

This  latter  statement  has  I think,  no  application  where  the  will 
is  executed  in  Ontario,  particularly  where  it  is  plain  that  the  will 
was  not  drawn  by  a lawyer,  and  does  not  use  technical  legal  expres- 
sions. 

Here  the  translation  of  the  will,  if  it  alone  is  to  be  regarded, 
leaves  nothing  in  doubt.  The  operative  part  reads  as  follows : — 

“ I give  to  my  wife,  Marceline  Marineau,  nee  Cousineau,  full 
right  of  property,  after  my  death,  to  everything  I possess,  with  the 
right  to  give  to  Marie-Anne  and  Marie-Louise  Marineau  that 
which  they  have  contributed  in  money,  and  that  which  belongs  to 
them  of  the  household  goods  in  the  house.  The  other  married 
daughters,  Alexina,  Zenaide,  Blanche,  have  nothing  to  receive.  I 
give  to  Aime  the  residue  of  any  debts  or  accounts  owing  to  me.” 

The  real  difficulty  arises  from  the  fact  that  what  the  testator 
said  in  French  is:  “ Je  donne  a mon  epouse  Marceline  Marineau, 
nee  Cousineau,  la  maitrise  de  mes  biens  apres  ma  mort.”  The 
translation  of  the  gift  to  Aime  is  defective.  What  is  given  to  him 
is  “ le  residu  de  toute  redevance,”  but  this  is  not  now  material. 

Marineau  was  a farmer,  owning  his  own  farm,  worth  approxi- 
mately $5,000.  Two  of  his  daughters  were  married,  and  upon 
marriage  received  their  portions.  Two  other  of  the  daughters  lived 
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at  home,  and,  in  addition  to  contributing  tcythe  common  fund  some 
portion  of  their  earnings,  had  purchased  from  their  earnings  cer- 
tain household  furniture.  The  farm  was  operated  by  the  son. 

- One  thing  is  abundantly  plain:  the  testator  did  not  intend  to 
die  intestate,  so  that  his  property  would  descend  to  his  children. 
By  his  will  he  intended  to  make  a complete  disposition  of  all  that 
he  had  and  he  intended  to  deal  with  the  rights  of  his  wife  and 
children.  The  married  daughters,  having  received  their  portion, 
“have  nothing  to  receive;”  the  unmarried  daughters  are  to  have 
given  them  that  which  they  have  contributed  in  money,  and  to  be 
at  liberty  to  take  away  “ that  which  belongs  to  them  of  the  house- 
hold goods.”  This  left  the  wife  and  son  alone  to  be  considered. 
To  the  son  he  gives  “ Le  residu  de  toute  redevance.”  This  as 
applied  to  the  facts,  means  very  little,  possibly  only  money  that  may 
be  coming  to  him  in  respect  of  crops  and  produce  sold.  The  wife  is 
given  “la  maitrise  de  mes  biens  apres  ma  mort.”  The  translator 
has  attributed  to  the  word  “ maitrise  ” the  meaning  “ full  right  of 
property.”  I can  find  nothing  to  justify  this  translation.  It  is 
rather  “ dominion,”  “ authority  as  master.”  Attributing  to  it  this 
dictionary  meaning,  I interpret  the  will  of  the  testator  as  substan- 
tially equivalent  to  that  arrived  at  by  the  translator.  The  wife  is 
given  full  power  and  dominion  over  all  the  testator’s  property  after 
his  death.  During  her  lifetime  she  may  hold  and  enjoy  it  if  she 
pleases.  She  may  sell  and  convey  if  she  pleases,  and  she  has  the 
right  to  dispose  of  it  by  her  will.  She  is  given  full  dominion  and 
mastery  over  it — in  other  words,  owns  it. 

I think  the  costs  of  all  parties  should  be  paid  out  of  the  estate. 


[RIDDELL,  J.] 

Murch  V.  Murch. 

Insurance  (Life) — Policy  Made  Payable  to  Wife  as  Beneficiary — Prede- 
cease of  Wife — Direction  in  Writing  to  Insurers  to  Change  Bene- 
ficiary to  “ Myself  ” — Change  Made  accordingly — Effective  “ Declar- 
ation,,  under  Ontario  Insurance  Act , sec.  178  (7) — Sec.  2 (19)  — 
Policy  Passing  under  Bequest  of  all  Personal  Property  — Second 
Policy  also  Payable  to  Wife  as  Beneficiary — No  Change  Made — Be- 
quest not  a Sufficient  Declaration — Proceeds  Payable  to  Children  of 
Assured  in  Equal  Shares. 

M.  died  in  January,  1921,  leaving  as  next  of  kin  and  heirs  at  law  three 
sons;  he  had,  in  April,  1920,  made  his  will,  whereby  he  bequeathed  to 
one  of  his  sons  (the  defendant)  all  his  “ real  and  personal  property 
of  whatsoever  kind  and  nature.”  He  had  a policy  of  life  insurance  in 
which  his  wife  was  named  as  sole  beneficiary.  She  died  in  1917,  and 
M.  applied  in  writing  to  the  insurers  for  a change  of  beneficiary  to 
“myself.”  The  insurers  made  the  change  in  August,  1917;  — 
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Held,  having  regard  to  the  definition  of  “ declaration  ” in  sec.  2 (19)  of 
the  Ontario  Insurance  Act,  R.S.O.  1914,  ch.  183,  and  to  the  provisions 
of  sec.  178  (7),  that,  if  the  application  in  writing  to  the  insurers  to 
change  the  beneficiary  was  not  a sufficient  declaration  that  the  policy 
was  to  be  for  the  benefit  of  M.  or  his  estate,  the  change  actually  made 
by  the  insurers  was — qui  facit  per  ulium  facit  per  se ; the  policy  then 
was  the  property  of  M.,  a chose  in  action  and  personal  property;  it 
passed  under  the  will,  and  the  defendant  was  entitled  to  the  proceeds. 
In  another  policy  upon  the  life  of  M.  the  wife  was  also  named  as  bene- 
ficiary, and  no  change  was  made:  — 

Held,  that  the  general  bequest  was  not  a declaration  under  the  Act: 
there  must  be  something  indicating  that  the  policy  or  its  proceeds 
were  in  mind ; the  testator,  in  his  will,  was  disposing  of  property 
which  was  his  own,  not  that  which  was,  in  the  absence  of  a declara- 
tion, his  sons’  property;  there  being  no  declaration,  the  latter  part  of 
sec.  178  (7)  must  be  applied,  and  the  three  sons  should  receive  the 
proceeds  of  the  policy  in  equal  shares. 

Motion  by  the  plaintiff  for  judgment  in  an  action  brought 
to  recover  from  the  defendant  a portion  of  the  proceeds  of  two 
insurance  policies  upon  the  life  of  Frederick  Murch,  deceased. 

December  13.  The  motion  was  heard  by  Riddell,  J.,  in  the 
Weekly  Court,  Toronto. 

L.  E.  Dancey , for  the  plaintiff. 

J.  H.  Greenberg , for  the  defendant. 

December  14.  Riddell,  J. : — The  late  Frederick  Murch  died 
on  the  3rd  January,  1921,  leaving  as  next  of  kin  and  heirs  at  law 
his  sons,  the  parties  hereto  and  G-eorge  Murch ; he  had,  on  the  10th 
April,  1920,  made  his  last  will  and  testament,  whereby  he  devised 
and  bequeathed  to  the  defendant  all  his  “ real  and  personal  pro- 
perty of  whatsoever  kind  and  nature/’ 

He  had  three  policies  of  insurance : one  in  the  Independent 
Order  of  Foresters  for  $1,500,  in  which  his  wife  Catharine  Murch 
was  named  as  the  sole  beneficiary.  She  died  on  the  15th  May, 
1917,  and  Murch  applied  for  a change  in  the  beneficiary  from 
Catharine  Murch,  the  deceased,  to  “ myself  ” — this  was  passed  by 
the  Order  in  August,  1917. 

The  second  policy  was  in  the  Locomotive  Engineers  Mutual 
Life  and  Accident  Association  of  Cleveland,  Ohio,  for  $2,000, 
Catharine  Murch,  his  wife,  being  named  as  beneficiary;  no  change 
was  made  in  this  policy. 

The  third,  for  $250,  named  the  three  sons  as  beneficiaries — no 
question  arises  as  to  this  policy. 

The  plaintiff  contends  that  the  will  does  not  deal  with  the 
policies,  and  claims  to  be  entitled  to  one-third  of  the  amount — 
the  defendant  claims  under  the  will  the  whole  amount,  and  has 
received  it. 
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As  to  the  first  policy,  the  question  is  raised:  What  does  the 
change  in  the  beneficiary  to  “ myself ” effect,  if  anything  ? 

The  Ontario  Insurance  Act,  R.S.O.  1914,  ch.  183,  sec.  178(7), 
provides  that  “if  a sole  preferred  designated  beneficiary  dies  in 
his  ” (the  assured’s)  “ lifetime  he  may  by  a declaration  provide 
that  the  share  ...  of  the  person  ...  so  dying  shall 
be  for  the  benefit  of  the  assured  or  of  his  estate.  . . .” 

By  sec.  2(19)  “declaration”  is  defined  to  “include  any  mode 
of  designating  in  writing  a beneficiary :”  there  can,  I think,  be  no 
doubt.  Even  were  the  application  in  writing  to  the  Order  to 
change  the  beneficiary  not  a sufficient  declaration,  the  change 
actually  made  by  the  Order  was — qui  facit  per  alium  facit  per  se. 

This  policy  then  was  the  property  of  the  assured — a chose  in 
action  and  personal  property:  it  therefore  passed  under  the  will, 
and  the  defendant  is  entitled  to  the  proceeds. 

As  to  the  second  policy,  there  being  no  express  declaration,  the 
question  arises  whether  the  general  bequest  is  a declaration  under 
the  Act. 

I think  it  is  not.  It  is  true  that  the  Insurance  Act  of  1912, 
2 Geo.  Y.  ch.  33,  sec.  171(3),  which  is  the  original  of  our  present 
sec.  171(3),  does  away  with  the  necessity  of  identifying  the  policy 
by  number  or  otherwise : R.S.O.  1897,  ch.  203,  sec.  160;  but  I think 
that  there  must  be  something  indicating  that  the  insurance  policy 
or  its  proceeds  were  in  mind,  and  that  a mere  general  bequest  of 
personal  estate  is  not  a declaration  under  the  statute.  The  testator 
clearly  was  disposing  of  property  which  was  his  own,  not  that 
which  was  his  sons’  (in  the  absence  of  a declaration). 

I do  not  see  that  such  cases  as  Re  Monkman  and  Canadian  Order 
of  Foresters  (1918),  42  O.L.R.  363,  and  Re  Hewitt  and  Hewitt 
(1918),  43  O.L.R.  286,  are  helpful;  the  cases  of  soldiers’  wills  on 
the  militia  form  are  sui  generis. 

The  fact  that  he  actually  changed  the  beneficiary  in  the  first 
policy  rather  assists  my  conclusion ; but  I do  not  go  upon  that  fact. 

There  being  no  declaration,  the  other  part  of  sec.  178(7)  must  be 
applied — “ in  the  absence  of  any  such  declaration  ...  if  there 
is  no  . . . surviving  beneficiary  . . . the  insurance  shall 

be  for  the  benefit  in  equal  shares  ...  of  the  wife  and  children 
of  the  assured  living  at  his  death.”  The  wife  being  dead,  the  three 
sons  are  equally  entitled  to  the  policy. 

With  this  decision  as  to  the  policies,  the  parties  will,  no  doubt, 
be  able  to  settle  the  matter — if  not,  I may  be  spoken  to. 

Success  is  divided,  and  there  will  be  no  costs. 
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McDonald  y.  Mulquebn. 

Slander — Words  Imputing  Offence  of  Having  and  Carrying  Intoxicating 
Liquor  in  a Public  Place — Pleading — Whether  Allegation  of  Special 
Damage  Necessary — “ Crime  ” — Punishment  by  Imprisonment  in 
Default  of  Payment  of  Fine — Ontario  Temperance  Act,  secs.  41,  58 
— Carriage  of  Liquor  Act,  1922,  sec.  3 — Want  of  Application  to 
Offence  Charged  by  Words  Spoken — Leave  to  Amend — Innuendo. 

In  slander,  where  the  words  complained  of  charge  a crime,  it  is  not 
necessary  to  allege  or  prove  special  damage;  but  not  every  offence 
against  the  law  is  a “ crime  ” within  the  meaning  of  this  rule.  If 
the  offence  alleged  can  subject  the  plaintiff  to  imprisonment  as  a 
punishment,  it  is  sufficient;  and  it  makes  no  difference  that  the 
magistrate  may  impose  a fine  in  addition,  or  in  the  alternative.  If 
the  imprisonment  which  may  be  awarded  is  not  a punishment  for 
the  offence,  but  to  enforce  the  payment  of  money — that  is,  if  the 
offender  has  the  right  by  the  payment  of  money  to  escape  imprison- 
ment— special  damage  is  necessary. 

Review  of  the  authorities. 

The  slander  charged  was  that  the  defendant,  at  a public  political  meet- 
ing, said  that  the  plaintiff  “ was  given  four  bottles  of  whisky,  which 
he  took  to  the  convention  and  gave  to  the  men  there  to  carry  the 
vote."  There  was  no  innuendo  and  no  allegation  of  special  dam- 
age:— 

Held,  upon  a motion  by  the  defendant  to  strike  out  the  statement  of 
claim,  that  the  words  might  well  be  found  to  charge  a violation  of 
sec.  41  of  the  Ontario  Temperance  Act,  6 Geo.  V.  ch.  50;  but  that  a 
breach  of  that  Act,  although  a crime,  being  punishable  in  the  first 
instance  with  a money  penalty  only  (sec.  58)  , special  damage  must 
be  alleged  and  proved  if  that  Act  were  relied  upon. 

Under  the  Carriage  of  Liquor  Act,  1922,  12  & 13  Geo.  V.  ch.  87,  sec.  3,  an 
offender  incurs  a money  penalty,  “ and  in  addition  thereto  may  in 
the  discretion  of  the  convicting  magistrate  be  imprisoned;"  but  that 
Act  does  not  cover  such  an  offence  as  was  alleged  against  the  plaintiff. 
It  therefore  was  necessary  for  the  plaintiff  to  allege  special  damage, 
and  he  was  allowed  (upon  terms)  to  amend  his  statement  of  claim. 

Motion  by  the  defendant  to  strike  ont  the  statement  of  claim. 

December  15.  The  motion  was  heard  by  Riddell,  J.,  in 
Chambers. 

D.  C.  Ross,  for  the  defendant. 

F.  Regan,  for  the  plaintiff. 

December  22.  Riddell,  J. : — This  is  an  action  for  slander 
alleged  to  be  spoken  of  the  plaintiff  by  the  defendant  at  a public 
political  meeting — the  words  are : — 

“ Mr.  McDonald  was  given  four  bottles  of  whisky,  which  he 
took  to  the  convention  and  gave  to  the  men  there  to  carry  the 
vote.” 

There  is  no  innuendo  or  allegation  of  special  damage. 
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The  defendant  moves  to  strike  ont  the  statement  of  claim,  upon 
the  ground  that  the  action  is  not  maintainable  without  special 
damage. 

The  claim  by  the  plaintiff  is  that  there  is  here  a charge  of 
crime  and  that  consequently  there  is  no  need  of  alleging  or  proving 
special  damage. 

It  was  long  apparently  the  law  of  England  that  without  special  * 
damage  an  action  for  slander  imputing  wrong-doing  to  the  plaintiff 
would  not  lie  “ unless  the  slander  concerned  life,”  as  it  is  put  by 
Chief  Justice  Sir  John  Vaughan  of  the  Common  Bench,  a Welsh- 
man who  became  “ a consummate  Common  Law  Judge  ” (3  Camp- 
bell^ Lives  of  the  Chief  Justices  of  England,  p.  2)  : King  of 
Grayes  Inn  v.  Sir  Edward  Lake  (1671),  2 Vent.  28. 

By  Blackstone’s  time,  however,  the  rule  was  much  relaxed — 
no  longer  need  the  slander  be  “ such  as  (if  true)  would  endanger 
the  life  of  the  object  of  it;”  it  was  sufficient  if  it  might  “ endanger 
a man  by  subjecting  him  to  the  penalties  of  the  law  ” (3  Bl.  Comm. 
124). 

In  Ogden  v.  Twrner  (1703),  6 Mod.  104,  Salk.  696,  it  was 
thought  that  the  words  “ must  either  endanger  the  party’s  life, 
or  subject  him  to  infamous  punishment and  in  Onslow  v.  Horne 
(1771),  2 W.B1.  750,  although  the  Court  (De  Grey,  C.J.,  Gould, 
Blackstone,  and  Nares,  JJ.,  a strong  Common  Law  Court)  said 
that  “mere  imprisonment  only  will  not  be  always  sufficient,”  it  was 
also  said  that  Holt,  C.J.,  in  Ogden  v.  Turner  “perhaps  goes  rather 
too  far.  1 Rol.  Abr.  36,  Finch  Law,  135,  shew  that  his  principle  is 
too  general.” 

In  modern  times  the  principle  is  generally  worded  in  some  such 
language  as  the  following — “ It  is  not  necessary  to  allege  or  prove 
special  damage  where  the  words  charge  the  plaintiff  with  the  com- 
mission of  a crime  ” — Odgers  on  Libel  and  Slander,  5th  ed.,  p.  39. 

The  accuracy  of  this  statement  of  the  law  depends  upon  the 
meaning  to  be  attached  to  the  word  “ crime.” 

It  is  not  every  offence  against  the  law  which  will  be  a “ crime  ” 
within  the  meaning  of  this  rule. 

For  example,  the  Act  (1691)  3 & 4 W.  & M.  c.  10  provided 
that  persons  convicted  of  deer-stealing  should  forfeit  and  pay  the 
sum  of  £30  to  be  levied  by  distress  and  in  default  of  sufficient  dis- 
tress should  be  imprisoned  for  a whole  year  and  be  set  in  the 
pillory:  in  Ogden  v.  Turner,  Holt,  C.J.,  giving  the  judgment  of 
the  Court,  said,  “ The  penalty  by  the  statute  is  a pecuniary  one, 
and  the  pillory  is  only  for  want  of  money,  so  is  not  the  direct 
penalty  given  by  the  statute.” 

The  principle,  then,  was  already  in  - 2 Anne  established  that  if 
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the  punishment  for  the  crime  alleged  against  the  plaintiff  be 
simply  the  payment  of  money — -pillory  or  other  imprisonment  being 
inflicted  only  for  “ want  of  money  ” — the  crime  did  not  come  within 
the  principle. 

In  Webb  v.  Beavan  (1883),  11  Q.B.D.  609,  it  was  held  that  an 
imputation  of  an  offence  which  would  subject  the  offender  to  a fine 
only  would  not  be  sufficient. 

In  Michael  v.  Spiers  and  Pond  Limited  (1909),  101  L.T.R. 
352,  the  alleged  charge  against  the  plaintiff  was  that  he  was  drunk 
on  licensed  premises,  thereby  violating  the  Licensing  Act  of  1872, 
35  & 36  Viet.  ch.  94,  sec.  12.  This  section  renders  the  offender 
liable  to  a fine  not  exceeding  10s.,  and  contains  a provision  as  to 
committing  to  prison  for  non-payment  of  money.  The  Court 
(Lawrence,  J.)  held  that,  as  there  was  no  imputation  of  an  offence 
for  which  a person  can  be  made  to  suffer  corporally  by  way  of 
punishment,  special  damage  was  necessary. 

In  Ormiston  v.  Great  Western  Railway  Co .,  [1917]  1 K.B.  598, 
the  offence  alleged  against  the  defendant  was  travelling  first-class 
on  a third-class  ticket.  This  “ is  punishable  by  fine  only,  although, 
as  a means  of  exacting  the  fine,  there  can  be  imprisonment  in 
default.”  The  Court,  Rowlatt,  J.,  said  (p.  601)  : “ It  is  settled  by 
Michael  v.  Spiers  and  Pond  Limited , 101  L.T.R.  352,  and  Hellwig 
y.  Mitchell , [1910]  1 K.B.  609,  that  to  accuse,  by  spoken  words  a 
person  of  having  committed  that  class  of  offence  is  not  actionable 
slander  without  special  damage.” 

Tn  Hellwig  v.  Mitchell,  [1910]  1 K.B.  609,  Bray,  J.,  said  (p. 
614)  that  he  could  not  “find  in  the  books  a trace  of  authority 
for  saying  that  words  imputing  that  the  plaintiff  has  done  an  act 
for  which  he  may  be  arrested,  but  which  is  only  punishable  by  a 
fine,  are  actionable  without  proof  of  special  damage.” 

Curiously  enough  the  judgment  in  Ogden  v.  Turner  is  not 
cited  in  any  of  these  cases  or  in  our  own. 

Our  cases  accord  with  those  in  England.  For  example,  in 
Routley  v.  Harris  (1889),  18  O.R.  405,  the  Chancellor  adopted 
the  language  of  Pollock,  B.,  in  Webb  v.  Beavan ; he  also  decided 
that  where  the  penalty  was  a money  payment  or  imprisonment  the 
case  came  within  the  rule. 

The  law  then  is  settled : — 

1.  If  the  offence  alleged  can  subject  the  plaintiff  to  imprison- 
ment as  a punishment  it  is  sufficient. 

2.  And  it  makes  no  difference  that  the  magistrate  may  impose 
a fine  in  addition. 

3.  Or  in  the  alternative. 

4.  If  the  imprisonment  which  may  be  awarded  is  not  a punish- 
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ment  for  the  offence,  but  to  enforce  the  payment  of  money — or  in 
default  of  money  payment — that  is,  if  the  offender  has  the  right 
by  the  payment  of  money  to  escape  imprisonment — special  damage 
is  necessary. 

So  that,  if  the  magistrate  has  power  to  imprison,  no  matter 
what  the  offender  may  do,  special  damage  is  not  necessary;  if  not, 
it  is. 

Two  statutes  of  the  Province  of  Ontario  are  relied  upon  by  the 
plaintiff — the  Ontario  Temperance  Act,  1916,  6 Geo.  V.  ch.  50, 
and  the  Carriage  of  Liquor  Act,  1922,  12  & 13  Geo.  Y.  ch.  87. 

The  former,  by  sec.  41,  forbids  any  one  having  or  keeping 
liquor  in  any  place  wheresoever  other  than  in  his  private  dwelling 
house  “ without  having  first  obtained  a license  under  this  Act 
authorising  him  so  to  do;  and  then  only  as  authorised  by  such 
license.”  The  alleged  charge  against  the  plaintiff  does  not  nega- 
tive his  possession  of  a license  under  the  Act,  but  sec.  3 provides  a 
form  of  license^  schedule  “ A ” — and  that  prescribed  form  allows 
a license  to  sell  only  in  his  warehouse.  Accordingly  the  words 
used  may  well  be  found  to  charge  a violation  of  sec.  41  of  the 
Ontario  Temperance  Act. 

That  a breach  of  this  Act  is  a crime  I have  no  kind  of  doubt — 
any  disobedience  to  any  part  of  the  laws  of  the  land  is  criminal: 
Mellor  v.  Denham  (1880),  5 Q.B.D.  467  (C.A.)  In  that  case 
breach  of  by-laws  of  a school  under  the  Elementary  Education  Act, 
1870,  was  held  to  be  a criminal  act  because  the  by-laws  were 
“ enforceable  as  part  of  the  law  of  the  land per  Bramwell,  L. J., 
at  p.  469 — Baggallay  and  Thesiger,  L.JJ.,  concurring. 

Our  own  case  In  re  Lucas  and  McGlashan  (1869),  29  U.C.R. 
81,  at  p.  91,  may  also  he  looked  at. 

But  violation  of  sec.  41  of  the  Ontario  Temperance  Act  is 
punishable  in  the  first  instance  with  a money  penalty  only — and  it 
is  only  in  default  of  immediate  payment  that  imprisonment  can  be 
awarded  (sec.  58). 

Consequently,  on  the  principles  above  laid  down,  the  magis- 
trate not  having  the  power  to  imprison  if  the  offender  pays  up, 
special  damage  must  be  alleged  and  proved. 

The  Carriage  of  Liquor  Act,  1922,  stands  on  a different  foot- 
ing: by  sec.  3 the  offender  incurs  a money  penalty,  “ and  in  addi- 
tion thereto  may  in  the  discretion  of  the  convicting  magistrate  be 
imprisoned.”  The  magistrate  then  having  the  power  to  imprison 
notwithstanding  anything  the  offender  may  do,  there  is  no  neces- 
sity of  alleging  or  proving  special  damage. 

The  only  question  is,  “ Could  a jury  find  that  the  charge  against 
the  plaintiff  was  of  a violation  of  the  Carriage  of  Liquor  Act, 
1922?” 
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I do  not  think  that  the  Act  was  aimed  at  such  conduct  as  is  said 
to  have  been  charged  against  the  plaintiff.  The  reason  for  the  Act 
is  well  known : our  highways  were  being  used  in  a rather  wholesale 
way  by  those  clandestinely  engaged  in  the  sale  of  liquor;  and  it 
was  desired  to  stop  this  practice.  I do  not  think  that  it  was  intended 
to  cover  such  an  offence  as  was  alleged  against  the  plaintiff,  which 
was  already  fully  covered  by  the  original  Act. 

The  late  cases  shew  that  the  settled  policy  of  the  Courts  is 
“ that  it  is  not  desirable  to  extend  the  list  of  actionable  wrongs  ” — 
per  Bray,  J.,  in  Hellwig  v.  Mitchell,  [1910]  1 K.B.  609,  at  p.  614. 

In  my  opinion,  it  is  necessary  to  allege  and  prove  special 
damage. 

But  the  plaintiff  should  not  have  his  action  dismissed  without 
an  opportunity  of  proving  such  damage  if  he  can. 

Upon  payment  of  costs,  the  plaintiff  may  amend  within  10  days 
as  he  may  be  advised — in  default  of  such  amendment  the  motion 
will  be  allowed  with  costs. 

If  the  plaintiff  should  amend,  it  may  be  well  for  him  to  consider 
whether  he  should  not  add  a proper  innuendo. 

Leave  to  appeal  was  refused  by  Mulock,  C.J.,  Ex. 


[APPELLATE  DIVISION.] 

Re  Reciprocal  Insurance  Legislation. 

Rex  v.  Otte.  ^ 

Rex  v.  Craigon. 

Constitutional  Law — Insurance  Legislation — Validity  of  Dominion  and 
Provincial  Statutes — Ontario  Reciprocal  Insurance  Act,  1922,  12  d 
13  Geo.  V.  ch.  62 — Criminal  Code,  secs.  508C.,  508D.  (7  d 8 Geo.  V. 
ch.  26) — Dominion  Insurance  Act,  1917,  7 d 8 Geo.  V.  ch.  29,  secs. 
4, 11, 12 — Practice  of  Department  of  Justice — Representation  in  Pro- 
vincial Court  when  Validity  of  Dominion  Legislation  Questioned. 

Upon  questions  submitted  for  the  opinion  of  the  Court,  under  the 
authority  of  the  Constitutional  Questions  Act,  R.S.O.  1914,  ch.  85:  — 

Held,  (1)  that  it  is  within  the  legislative  competence  of  the  Legislature 
of  the  Province  of  Ontario  to  regulate  or  license  the  making  of  recip- 
rocal insurance  contracts  by  such  legislation  as  that  embodied  in 
the  Reciprocal  Insurance  Act,  1922,  in  so  far  as  the  legislation  deals 
with  subjects  within  the  legislative  authority  of  the  provincial  Legis- 
lature (Masten,  J.,  and  Ferguson,  J.A.,  dissenting). 

(2)  The  making  or  carrying  out  of  reciprocal  insurance  contracts 
licensed  pursuant  to  the  Reciprocal  Insurance  Act,  1922,  would  be 
rendered  illegal  by  the  provisions  of  secs.  508C.  and  508D.  of  the  Can- 
adian Criminal  Code,  as  enacted  by  (1917)  7 & 8 Geo.  V.  ch.  26,  in  the 
absence  of  a license  from  the  Minister  of  Finance  issued  pursuant  to 
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sec.  4 of  the  Insurance  Act  of  Canada,  1917,  7 & 8 Geo.  V.  ch.  29,  so 
far  as  relates  to  the  companies  and  persons  prohibited  by  secs.  11  and 
12  of  that  Act. 

Per  Magee,  J.A. : — The  Criminal  Code  should  have  effect  even  in  cases 
where  the  act  would  be  permitted  by  or  would  not  be  unlawful  under 
the  Reciprocal  Insurance  Act.  A license  under  the  latter  Act  does 
not  authorise  illegal  conduct. 

(3)  Section  508C.  of  the  Criminal  Code  and  sec.  4 of  the  Insurance  Act 
of  Canada,  1917,  are  intra  vires  the  Parliament  of  Canada.  And  con- 
victions for  violation  of  secs.  508C.  and  508D.  were  affirmed. 

(4)  Where  a question  stated  under  the  authority  of  the  Constitutional 
Questions  Act  involves  a finding  upon  the  validity  of  legislation  of 
the  Parliament  of  Canada,  the  Minister  of  Justice  for  Canada  should 
be  represented  upon  the  hearing  before  the  Provincial  Court. 

The  following  statement  is  taken  from  the  judgment  of 
Meredith,  C.J.O. : — 

The  following  questions  have  been  submitted  by  the  Lieutenant- 
Governor  in  Council,  under  the  authority  of  the  Constitutional 
Questions  Act,  RjS.O.  1914,  eh.  85,  for  the  opinion  of  the  Appellate 
Division  of  the  Supreme  Court  of  Ontario : — 

“ (1)  Is  it  within  the  legislative  cohipetence  of  the  Legislature 
of  the  Province  of  Ontario  to  regulate  or  license  the  making  of 
reciprocal  insurance  contracts  by  such  legislation  as  that  embodied 
in  the  Reciprocal  Insurance  Act,  1922? 

“(2)  Would  the  making  or  carrying  out  of  reciprocal  insurance 
contracts  licensed  pursuant  to  the  Reciprocal  Insurance  Act,  1922, 
be  rendered  illegal  or  otherwise  affected  by  the  provisions  of  sec- 
tions 5080.  and  508D.  of  the  Criminal  Code,  as  enacted  by  chapter 
26  of  the  statutes  of  Canada,  7 & 8 Geo.  V.,  in  the  absence  of  a 
license  from  the  Minister  of  Finance  issued  pursuant  to  section  4 
of  the  Insurance  Act  of  Canada,  1917,  7 & 8 Geo.  V.  chapter  29? 

“ (3)  Would  the  answers  to  questions  1 or  2 he  affected,  and  if 
so  how,  if  one  or  more  of  the  persons  subscribing  to  such  reciprocal 
insurance  contracts  is 

" (a)  A British  subject  not  resident  in  Canada  immigrating 
into  Canada, 

"(b)  An  alien  ?” 

In  addition  to  these  questions,  James  Edward  Jones,  Esquire, 
a Police  Magistrate  for  the  City  of  Toronto,  has  stated  cases  under 
sec.  1014  of  the  Criminal  Code,  in  prosecutions  before  him  of  Ellis 
Elliott  Otte  and  Adam  Craigon,  each  of  whom  was  brought  before 
him  on  two  separate  charges  of  violations  of  the  two  sections  of  the 
Criminal  Code  before  mentioned. 

One  charge  against  Otte  is  that  he,  being  an  alien  resident  in 
Toronto,  did,  contrary  to  law,  carry  on  the  business  of  insurance 
on  behalf  of  Adam  Craigon  and  certain  persons  acting  under  an 
agreement  entered  into  for  the  purpose  of  inter-insurance,  not 
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being  thereunto  duly  licensed  as  provided  by  the  Insurance  Act, 
1917  (Dominion),  contrary  to  the  provisions  of  section  508 C.  of 
the  Criminal  Code  before  mentioned. 

According  to  the  statement  of  the  case,  the  following  facts  were 
admitted : — 
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“ (1)  That,  as  agent  for  Adam  Craigon  and  for  certain  persons 
acting  under  an  agreement  hereto  attached  and  marked  exhibit  A., 
the  defendant,  Ellis  Elliott  Otte,  on  the  4th  day  of  July,  1922,  sent 
from  the  city  of  Toronto  to  the  said  Porter  E.  Stone  and  Alfred 
H.  Joyce  copies  of  a letter  hereto  attached  and  marked  exhibit  C., 
enclosing  copies  of  a circular  letter  signed  by  Adam  Craigon  marked 
exhibit  B.  and  of  an  agreement  a copy  of  which  is  hereto  attached 
and  marked  exhibit  A. 

“(2)  That  in  response  to  such  letters  the  said  Alfred  H. 
Joyce  and  Porter  E.  Stone  respectively  sent  to  the  said  Adam 
Craignon  the  said  agreement  (exhibit  A.)  duly  signed  and 
executed. 

“ (3)  That  the  said  letters  were  written  and  sent  by  the 
defendant,  Ellis  Elliott  Otte,  in  expectation  of  receiving  remunera- 
tion from  the  said  Adam  Craigon  and  the  persons  acting  under 
the  said  agreement  (exhibit  A.) 

“ (4)  That  the  said  persons  acting  under  the  said  agreement 
(exhibit  A.)  are  not  licensed  as  provided  by  section  4 of  the  Insur- 
ance Act,  1917,  being  chap.  29  of  the  Statutes  of  Canada,  7 & 8 
Geo.  V. 

“ (5)  That  the  defendant,  Ellis  Elliott  Otte,  is  manager  of 
the  Aromint  Manufacturing  Company,  and  is  a citizen  of  the 
United  States  of  America  resident  in  the  city  of  Toronto.” 

The  question  stated  is  as  follows: — 

“Are  section  5080.  of  the  Criminal  Code  and  section  4 of  the 
Insurance  Act,  1917,  or  either  of  them,  in  so  far  as  they  purport  to 
render  illegal  the  acts  complained  of  in  the  above  charge,  intra 
vires  of  the  Parliament  of  Canada?” 

The  agreement  referred  to  is  as  follows: — - 
“ Agreement. 

“ Toronto  Reciprocal  Insurance  Exchange, 

“Automobile  Department. 

“ Appointment  of  attorney. — The  office  of  Adam  Craigon  of  the 
city  of  Toronto  having  been  selected  by  subscribers  as  a place  at 
which  they  may  exchange  indemnity,  such  place  being  called 
‘ Toronto  Reciprocal  Insurance  Exchange/  I,  as  a subscriber 
thereat,  hereby  appoint  the  said  Adam  Craigon  my  attorney-in-fact, 
with  power  to  substitute  any  other  person  or  persons  he  may  select, 
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and  to  transfer  his  office  or  offices  to  any  place  or  places  in  Ontario, 
and  my  interest  in  such  agreement  may  be  transferred  to  any  other 
person  or  to  a partnership  or  a company  incorporated  for  the 
purpose  subject  to  the  approval  of  the  advisory  committee  herein- 
after mentioned. 

“Attorney’s  authority. — My  attorney  shall  exchange  indemnity 
for  me  with  other  subscribers  at  the  Toronto  Reciprocal  Insurance 
Exchange,  and  shall  have  full  power  to  do  and  perform  any  and 
every  act  that  I myself  could  do  in  relation  to  contracts  of  indem- 
nity and  the  re-insurance  thereof,  including  appearance  in  all 
actions,  suits,  or  other  proceedings,  and  the  defence,  compromise, 
or  adjustment  of  same.  And,  in  addition  thereto,  my  attorney  is 
hereby  specifically  authorised  for  me  and  in  my  name  to  execute 
any  and  all  documents  and  to  do  any  and  all  things  necessary  to 
effect  compliance  under  the  laws  of  any  Province  with  respect  to 
the  exchange  of  indemnity  contracts  herein  provided  for. 

“ Subscriber’s  liability. — Provided,  however,  my  attorney  shall 
not  make  me  jointly  liable  with  any  other  subscriber,  but  shall 
bind  me  separately  and  for  myself  alone,  and  not  for  more  than 
the  total  deposit  stated  below  on  any  one  contract,  which  amount  I 
hereby  subscribe  for  the  payment  of  excess  losses,  subject  to  the 
call  of  the  advisory  committee. 

“Individual  accounts. — There  shall  be  no  joint  funds,  capital 
or  stock,  but  my  attorney  shall  keep  a separate  account  (open  to  my 
inspection)  of  all  moneys  deposited  by  me  as  a result  of  the  agree- 
ment. 

“ Advisory  committee. — An  advisory  committee  shall  be  selected 
from  the  subscribers.  In  choosing  successors,  the  attorney  is 
authorised  to  ask  subscribers  whom  they  desire  to  serve  on  such 
committee.  The  attorney  shall  be  a member  ex  officio.  If  any 
member  of  said  committee  shall  cease  to  write  indemnity,  or  if  his 
agreement  be  revoked  or  cancelled,  he  shall  immediatly  cease  to  be 
a member  of  the  committee,  and  the  remaining  members  shall  fill 
the  vacancy. 

“ Depository  for  funds. — 'Subscribers’  funds  shall  be  deposited 
in  banks  or  invested  in  securities,  subject  to  the  approval  of  a 
majority  of  the  advisory  committee,  and  all  disbursements  shall  be 
by  cheque  of  the  attorney. 

“Payment  of  losses.  Expenses  limited. — The  attorney  shall 
pay,  out  of  my  funds,  my  proportion  of  the  cost  of  any  and  all 
claims  or  demands,  as  adjusted,  contested,  compromised,  or  reduced 
to  judgment.  The  attorney  shall  defray  all  the  expenses  of 
exchanging  indemnity  except  those  mentioned  above,  in  considera- 
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tion  for  which  and  for  their  services,  they  shall  retain  for  them- 
selves 25  per  cent,  of  all  moneys  received  or  due  as  a result  of  this 
agreement. 

" Savings  returned. — The  advisory  committee  may  set  aside 
not  to  exceed  one-half  of  my  average  savings  as  net  surplus  until 
such  surplus  shall  equal  the  amount  herein  subscribed.  All  other 
savings  shall  be  returned  to  me  annually  in  cash. 

“ Cancellation. — This  agreement  may  be  revoked  or  cancelled, 
effective  at  noon,  by  either  of  the  parties,  upon  5 days5  prior  written 
notice  to  the  other,  and  notice  mailed  by  either  party  to  the  other’s 
address  as  herein  given  shall  be  sufficient  notice.  Thereupon  my 
attorney  shall  cancel  all  unexpired  indemnity  granted  by  me 
through  them,  liquidate  my  account,  and  return  to  me  my  unused 
deposits. 

“ Agreement  effective. — This  agreement  shall  take  effect 

,19  , when  the  attorney  is  authorised  to  issue  to  me 

contracts  in  accordance  with  the  schedule  below.  This  agreement 
shall  also  apply  to  any  additional  protection  hereafter  applied  for 
in  the  same  manner  as  if  written  in  this  original  schedule,  and  my 
limit  of  indemnity  to  be  modified  accordingly. 

“ The  personal  pTonoun  herein  used  to  refer  to  the  subscriber 
shall  apply  regardless  of  number  or  gender. 

“ Deposit  $ 
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Schedule  of  Warranties. 

“ The  following  warranties  will  be  incorporated  in  the  contract 
and  become  the  warranties  of  the  subscriber  upon  its  delivery  and 
acceptance : — - 

“ 1.  Subscriber’s  name  is 

tc  2.  Individual,  firm,  or  corporation 

“ 3.  Post  office  address  is  

“ 4.  Car  is  generally  kept  at 

“ 5.  Trade  or  business  is 

“ 6.  Tradename.......  7.  Model 8.  Year  made 

“9.  Motor  No Car  No 10.  Body 

“ 11.  Extra  body  . . . 

“ 12.  Automobile  will  be  used  for 

“ 13.  The  automobile  herein  described  will  not  be  used  for 

% 

carrying  passengers  for  hire,  or  rented  or  leased. 

“ 14.  The  automobile  herein  described  is  owned  by  the  sub- 
scriber and  is  not  mortgaged  or  encumbered,  except  as  follows : 
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“15.  No  automobile  insurance  has  ever  been  cancelled  or 
declined,  except  as  follows : 


“ 16.  The  automobile  herein  described  was  purchased  new  at 
retail  trade  prices,  except  as  follows : 


“(If  used  car,  give  date  purchased,  amount  paid,  and  from 
whom). 

* ’ V * 

“ In  witness  whereof  I have  hereunto  set  my  hand  and  seal  this 


. . .day  of 19 

“Witness (L.S.)” 


The  letters  referred  to  read  as  follows : — 

“ Toronto  Reciprocal  Insurance  Exchange. 

“ 24  Adelaide  St.  W.,  Toronto. 

“ 4th  July,  1922. 

“ Mr.  Alfred  H.  Joyce, 

“856  Ossington  Avenue, 

“ Toronto. 

“ Dear  Mr.  Joyce : Your  name  has  been  given  to  me  as  an 

automobile  owner  who  would  likely  be  interested  in  the  proposal 
to  establish  a reciprocal  insurance  exchange  for  insuring  automo- 
biles. 

“ In  case  you  are  not  familiar  with  this  method  of  insurance, 
I may  say  that  it  is  now  quite  well  known  throughout  the  United 
States,  and  many  of  the  large  mercantile  concerns  in  Canada,  like 
the  T.  Eaton  Company  and  the  large  lumber  companies,  carry  a 
large  portion  of  their  insurance  under  this  plan.  It  is  simply  a 
matter  of  a number  of  property-owners  getting  together  and 
“ pooling 99  the  premiums  which  they  would  otherwise  pay  to  insur- 
ance companies.  You  will  appreciate  that  if  a sufficient  number 
of  persons  join  in  such  a pool  or  exchange  it  makes  a perfectly 
logical  and  sound  form  of  insurance.  The  advantage  of  it  over 
insuring  in  a stock  company  is  that  practically  all  the  ‘ overhead  ’ 
such  as  agents’  commissions,  as  well  as  the  profits  to  the  stockhold- 
ars,  are  eliminated.  It  is  well  known  that  only  about  50  per  cent, 
of  the  money  paid  into  insurance  companies  by  way  of  premiums 
is  actually  paid  out  in  adjusting  losses.  Moreover,  the  method  of 
writing  insurance  by  the  companies  has  the  effect  of  letting  in  a 
great  many  risks  in  which  the  * moral  hazard  ’ is  not  what  it 
ought  to  be.  The  reciprocal  plan  insures  a selection  of  first-class 
risks — the  sort  of  people  that  you  would  want  to  be  associated 
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with.  After  the  exchange  gets  under  way  the  selection  of  risks 
will  be  in  the  hands  of  an  advisory  committee  selected  by  the 
subscribers. 

“ There  are  over  60  reciprocal  insurance  exchanges  in  America, 
listed  in  Best’s  Insurance  Reports.  Each  exchange  specialises  in 
some  particular  line  of  insurance.  There  are  over  25  automobile 
exchanges.  The  proposal  I have  to  put  before  you  is  that  of  a 
Canadian  Automobile  Exchange.  The  exchange  would  not  start 
with  less  than  500  separate  automobile  risks.  The  scheme  could 
hardly  be  gotten  under  way  before  the  first  of  the  year,  but  in 
order  to  lay  my  plans  I would  like  to  get  as  many  applications  as 
possible  signed  up. 

“ I am  enclosing  copy  of  an  agreement.  If  you  care  to  become 
a subscriber  to  the  exchange,  I should  be  glad  to  have  you  sign  this 
agreement  and  fill  out  the  application-form  at  the  end  of  it.  This 
would  he  provisional  only,  the  policy  would  in  due  time  be  issued, 
as  soon  as  the  exchange  was  authorised  to  commence  business,  and 
if  in  the  meantime  you  got  another  car  the  necessary  amendment 
could  he  made  in  the  application.  It  would  be  understood,  how- 
ever, that  your  application  would  not  be  withdrawn;  there  would 
be  no  objection  to  your  transferring  the  obligation  to  some  other 
suitable  person  in  case  you  sold  your  car. 

“ I need  not  go  into  details  at  this  time.  If  you  will  write  me  I 
shall  he  glad  to  give  you  any  further  information  you  may  desire. 
I shall  also  be  glad  to  have  any  suggestion  you  care  to  make  either 
as  to  the  kind  of  risk  to  be  written  or  as  to  the  scheme  generally. 
The  idea  is  to  make  it  the  kind  of  exchange  that  will  suit  the 
subscribers. 

“ Yours  very  truly, 

“ Adam  Craigon.” 

“ Aromint  Manufacturing  Company,  Toronto. 

<e  107  Duke  Street,  4th  July,  1922. 

“ Alfred  H.  Joyce,  Esq.,  856  Ossington  Avenue,  Toronto. 

“ Dear  Mr.  Joyce : 

“ I am  enclosing  copy  of  a circular  letter  and  agreement  which 
will  explain  itself.  I think  this  scheme  is  all  right,  and  I am  inter- 
esting myself  in  helping  Mr.  Craigon  get  a sufficient  number  of 
subscribers  to  make  it  go. 

“ Although  the  head  office  of  the  exchange  will  be  in  Canada, 
there  will  be  no  objection  whatever  to  having  as  many  American 
subscribers  as  we  can  get. 
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“ If  you  feel  like  mentioning  the  scheme  to  some  of  your  friends 
or  send  us  a list  of  the  people  to  whom  the  circular  letter  can  be 
sent,  I would  be  much  obliged. 

“ Yours  very  truly, 

“ Ellis  Elliott  Otte.” 


The  other  charge  against  Otte  is  that  he,  “ being  an  alien, 
resident  in  Toronto,  on  the  4th  day  of  July,  1922,  at  the  city  of 
Toronto,  in  the  county  of  York,  did,  contrary  to  law,  solicit  from 
Porter  E.  Stone,  of  the  city  of  Detroit,  in  the  State  of  Michigan, 
one  of  the  United  States  of  America,  and  from  Alfred  Henry 
Joyce,  of  the  city  of  Toronto,  insurance  risks  on  automobiles  of 
the  said  parties  respectively  as  agent  for  Adam  Craigon  and  certain 
persons  acting  under  an  agreement  entered  into  for  the  purpose 
of  inter-insurance,  not  being  thereunder  duly  licensed  as  provided 
by  the  Insurance  Act,  1917,  being  statutes  of  Canada,  7 & 8 Geo. 
Y.  ch.  29,  contrary  to  the  provisions  of  section  508C.  of  the 
Criminal  Code,  as  enacted  by  the  statutes  of  Canada,  7 & 8 Geo.  Y. 
ch.  26,  and  did  thereby  commit  an  indictable  offence.” 

According  to  the  statement  of  the  case  the  following  facts  were 
admitted : — 

1.  That,  as  agent  for  Adam  Craigon  and  for  certain  persons 
acting  under  an  agreement  hereto  attached  and  marked  exhibit  A., 
the  defendant,  Ellis  Elliott  Otte,  on  the  4th  day  of  July,  1922,  sent 
from  the  city  of  Toronto  to  the  said  Porter  E.  iStone  and  Alfred  H. 
Joyce  copies  of  a letter  hereto  attached  and  marked  exhibit  C., 
enclosing  copies  of  a circular  letter  signed  by  Adam  Craigon 
marked  exhibit  B.  and  of  an  agreement  copy  of  which  is  hereto 
attached  and  marked  exhibit  A. 

2.  That  in  response  to  such  letters  the  said  Alfred  H.  Joyce 
and  Porter  E.  Stone  respectively  sent  to  the  said  Adam  Craigon  the 
said  agreement  (exhibit  A.)  duly  signed  and  executed. 

3.  That  the  said  letters  were  written  and  sent  by  the  defendant, 
Ellis  Elliott  Otte,  in  expectation  of  receiving  remuneration  from 
the  said  Adam  Craigon  and  the  persons  acting  under  the  said  agree- 
ment (exhibit  A.) 

4.  That  the  said  persons  acting  under  the  said  agreement 
(exhibit  A.)  are  not  licensed  as  provided  by  section  4 of  the  In- 
surance Act,  1917,  being  ch.  29  of  the  statutes  of  Canada,  7 & 8 
Geo.  Y. 

5.  That  the  defendant,  Ellis  Elliott  Otte,  is  manager  of  the 
Aromint  Manufacturing  Company,  and  is  a citizen  of  the  United 
(States  of  America  resident  in  the  city  of  Toronto. 

The  question  stated  is  the  same  as  in  the  other  case. 
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One  of  the  charges  against  Craigon  is,  “ That  on  the  4th  day 
of  July,  1922,  in  the  city  of  Toronto,  in  the  county  of  York,  he, 
Adam  Craigon,  did,  contrary  to  law,  solicit  from  Alfred  Henry 
Joyce  and  Reginald  S.  Pentecost,  of  the  city  of  Toronto,  Gordon 
A.  MacPherson,  of  the  city  of  Ottawa,  and  Porter  E.  Stone,  of 
the  city  of  Detroit,  in  the  State  of  Ohio  (sic),  one  of  the  United 
States  of  America,  insurance  risks  on  automobiles  of  the  said 
parties  respectively  as  agent  for  certain  persons  acting  under  an 
agreement  entered  into  for  the  purpose  of  inter-insurance,  not  being 
thereunto  duly  licensed  as  provided  by  the  Insurance  Act,  1917, 
being  statutes  of  Canada,  7 & 8 Geo.  Y.  eh.  29,  contrary  to  the 
provisions  of  section  508 C.  of  the  Criminal  Code,  as  enacted  by  the 
statutes  of  Canada,  7 & 8 Geo.  V.  eh.  26,  and  did  thereby  commit 
an  indictable  offence.” 

According  to  the  statement  of  the  case,  the  following  facts 
were  admitted: — 

(1)  That,  as  agent  for  certain  persons  acting  under  the  agree- 
ment hereto  attached  and  marked  exhibit  A.,  the  defendant,  Adam 
Craigon,  on  the  4th  day  of  July,  1922,  sent  from  the  city  of 
Toronto  to  the  said  Alfred  II.  Joyce,  Reginald  iS.  Pentecost,  Gordon 
A.  MacPherson,  and  Porter  E.  Stone,  copies  in  circular  form  of 
a letter  hereto  attached  and  marked  exhibit  B.,  enclosing  with 
such  letter  the  said  form  of  agreement  (marked  exhibit  A.) 

2.  That  in  response  to  said  letters  the  said  Alfred  H.  Joyce, 
Gordon  A.  MacPherson,  and  Porter  E.  Stone,  respectively,  sent  to 
the  said  Adam  Craigon  the  said  form  of  agreement,  duly  signed 
and  executed. 

3.  That  the  said  letters  were  written  and  sent  by  the  said  Adam 
Craigon  in  expectation  of  receiving  remuneration  from  the  said 
persons  acting  under  the  said  agreement  (exhibit  A.) 

4.  That  the  said  persons  acting  under  the  said  agreement 
(exhibit  A.)  are  not  licensed  as  provided  by  sections  4 and  11  of 
the  Insurance  Act,  1917,  being  ch.  29  of  the  statutes  of  Canada, 
7 & 8 Geo.  Y. 

5.  That  the  said  Adam  Craigon  is  secretary  of  the  Electrical 
Contractors  Association,  and  is  a British  subject  resident  in  the 
said  city  of  Toronto. 

And  the  same  question  is  asked  as  is  asked  in  the  Otte  case. 

The  agreement  and  letters  referred  to  are  the  same  as  are 
referred  to  in  the  Otte  cases. 

The  other  charge  against  Craigon  is : — 

“That  on  the  4th  day  of  July,  1922,  in  the  city  of  Toronto, 
in  the  county  of  York,  he,  Adam  Craigon,  did,  contrary  to  law, 
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carry  on  the  business  of  insurance  on  behalf  of  certain  persons  acting 
under  an  agreement  entered  into  for  the  purpose  of  inter-insur- 
ance, not  being  thereunto  duly  licensed  as  provided  by  the  Insur- 
ance Act,  1917,  being  statutes  of  Canada,  7 & 8 Geo.  Y.  ch.  29,  con- 
trary to  the  provisions  of  section  508C.  of  the  Criminal  Code,  as 
enacted  by  the  statutes  of  Canada,  7 & 8 Geo.  Y.  ch.  26,  and  did 
thereby  commit  an  indictable  offence.” 

And  the  facts  admitted  are  as  follows : — 

1.  That,  as  agent  for  certain  persons  acting  under  the  agree- 
ment hereto  attached  and  marked  exhibit  A.,  the  defendant,  Adam 
Craigon,  on  the  4th  day  of  July,  1922,  sent  from  the  city  of  To- 
ronto to  the  said  Alfred  H.  Joyce,  Reginald  S.  Pentecost,  Gordon 
A.  MacPherson,  and  Porter  E.  Stone,  copies  in  circular  form  of  a 
letter  hereto  attached  and  marked  exhibit  B.,  enclosing  with  such 
letter  the  said  form  of  agreement  (marked  exhibit  A.) 

2.  That  in  response  to  said  letters  the  said  Alfred  H.  Joyce, 
Gordon  A.  MacPherson,  and  Porter  E.  Stone,  respectively,  sent  to 
the  said  Adam  Craigon  the  said  form  of  agreement  duly  signed  and 
executed. 

3.  That  the  said  letters  were  written  and  sent  by  the  said  Adam 
Craigon  in  expectation  of  receiving  remuneration  from  the  said 
persons  acting  under  the  said  agreement  (exhibit  A.) 

4.  That  the  said  persons  acting  under  the  said  agreement 
(exhibit  A.)  are  not  licensed  as  provided  by  section  4 of  the 
Insurance  Act,  1917,  being  ch.  29  of  the  statutes  of  Canada,  7 & 8 
Geo.  Y. 

5.  That  the  said  Adam  Craigon  is  secretary  of  the  Electrical 
Contractors  Association,  and  is  a British  subject  resident  in  the 
said  city  of  Toronto. 

The  agreement  and  letters  referred  to  are  the  same  as  are 
referred  to  in  the  Otte  cases. 

June  7 and  20  and  November  27  and  28.  The  questions  were 
argued  before  Meredith,  C.J.Ot,  Maclaren  and  Magee,  JJ.A., 
Master,  J.,  and  Ferguson,  J.A. 

Edward  Bayly,  K.C.,  F.  W.  Wegenast,  and  Evan  Gray , for  the 
Attorney-General  for  Ontario. 

C.  E.  H.  Freeman , for  reciprocal  insurers  having  licenses  under 
the  Dominion  Insurance  Act. 

A.  W.  Anglin , K.C.,  for  the  Canadian  Fire  Underwriters’ 
Association. 

The  Minister  of  Justice  for  Canada,  though  notified,  was  not 
represented. 

The  arguments  of  counsel  are  sufficiently  stated  in  the  judg- 
ments. 
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December  29.  Meredith,  C.J.O.  (after  setting  out  the  facts 
as  above)  : — Sections  4 and  5 of  the  Insurance  Act,  1917,  read 
as  follows : — 

“4.  (1)  It  shall  be  competent  to  the  Minister  to  grant  to  any 
company  which  shall  have  complied  with  the  requirements  of  this 
Act  preliminary  to  the  granting  of  a license,  a license  authorising 
the  company  to  carry  on  its  business  of  insurance,  or  any  specified 
part  thereof,  subject  to  the  provisions  of  this  Act  and  to  the  terms 
of  the  license, — 

“ (a)  in  the  case  of  any  Canadian  company  or  any  foreign 
company,  throughout  Canada  or  in  any  part  of  Canada  which  may 
be  specified  in  the  license; 

“(b)  in  the  case  of  any  other  company,  throughout  Canada  or 
in  any  part  of  Canada  comprising  more  than  one  Province  which 
may  be  specified  in  the  license. 

“ (2)  Any  company  other  than  a Canadian  company  which  may 
obtain  from  the  Minister  a license  or  a renewal  of  a license  shall 
thereupon  and  thereby  become  and  be  and  be  deemed  to  be  a com- 
pany incorporated  under  the  laws  of  Canada  with  power  to  carry 
on  throughout  Canada,  or  in  such  part  or  parts  of  Canada  as  may 
be  specified  in  the  license,  the  various  branches  or  kinds  of  insur- 
ance which  the  license  may  authorise. 

“ (3)  It  shall  moreover  be  competent  to  the  Minister,  not- 
withstanding anything  in  this  Act,  to  grant  a license  to  any  associa- 
tion of  individuals  formed  upon  the  plan  known  as  Lloyds  whereby 
each  associate  underwriter  becomes  liable  for  a stated,  limited  or 
proportionate  part  of  the  whole  amount  insured  by  a policy,  or  to 
any  association  of  persons  formed  for  the  purpose  of  exchanging 
reciprocal  contracts  of  indemnity  upon  the  plan  known  as  inter- 
insurance,  authorising  such  association  to  transact  insurance  other 
than  life  insurance  in  Canada  in  like  manner  and  upon  the  same 
terms  and  conditions  as  in  the  case  of  a company,  and  all  the 
provisions  and  requirements  of  this  Act  regulating  the  business  of 
licensed  companies  shall,  so  far  as  applicable,  be  deemed  to  be 
terms  and  conditions  of  any  license  so  granted : Provided  that  the 
statements  required  by  this  Act  to  be  filed  in  the  Department  may, 
in  the  case  of  such  an  association,  be  verified  in  such  manner  as  the 
Superintendent  shall  direct  and  prescribe. 

“ (4)  The  Minister  may  grant  to  a provincial  company  which 
has  the  faculty  or  capacity  to  carry  on  its  business  throughout 
Canada  and  to  obtain  the  license  hereinafter  mentioned,  and  has 
complied  with  the  provisions  of  this  Act  in  that  behalf  applicable 
to  a Canadian  company,  a license  authorising  the  company  to  carry 
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on  its  said  business  or  any  part  thereof  throughout  Canada  or  in 
any  part  or  parts  of  Canada  comprising  more  than  one  Province 
which  may  be  specified  in  the  license,  and  the  company  shall  there- 
upon and  thereby  become  and  be  and  be  deemed  to  be  a company 
incorporated  under  the  laws  of  Canada  with  power  to  carry  on 
within  the  area  specified  in  the  license  its  said  business  or  such  part 
thereof  as  the  license  may  authorise. 

“ 5.  The  Minister,  as  soon  as  any  company  applying  for  a 
license  has  deposited  in  his  hands  the  securities  hereinafter  men- 
tioned, and  has  otherwise  conformed  to  the  requirements  of  this 
Act,  may,  subject  to  the  provisions  hereinafter  contained,  issue  the 
license/’ 

The  prohibitory  sections  of  the  Act  will  be  quoted  later  on. 

Section  4 of  the  Insurance  Act,  1910,  9 & 10  Edw.  VII.  ch.  32, 
is  as  follows : — 

“ 4.  In  Canada,  except  as  otherwise  provided  by  this  Act,  no 
company  or  underwriters  or  other  person  shall  solicit  or  accept 
any  risk,  or  issue  or  deliver  any  receipt  or  policy  of  insurance,  or 
grant  any  annuity  on  a life  or  lives,  or  collect  or  receive  any  pre- 
mium, or  inspect  any  risk,  or  adjust  any  loss,  or  carry  on  any 
business  of  insurance,  or  prosecute  or  maintain  any  suit,  action  or 
proceeding,  or  file  any  claim  in  insolvency  relating  to  such  busin- 
ness,  unless  it  be  done  by  or  on  behalf  of  a company  or  under- 
writers holding  a license  from  the  Minister.” 

It  is  contended  by  counsel  representing  the  Attorney- General 
for  Ontario  that  the  provisions  of  secs.  4 and  11  of  the  Act  of  1917 
and  the  prohibitory  sections  are  ultra  vires  the  Dominion  Parlia- 
ment, and  that  the  matters  with  which  they  deal  are  matters 
exclusively  within  the  legislative  authority  of  the  Provinces  under 
the  provisions  of  the  British  North  America  Act,  and  in  support 
of  that  contention,  among  other  cases,  Citizens  Insurance  Co.  v. 
Parsons  (1881),  7 App.  Cas.  96,  and  Attorney -General  for  Canada 
v.  Attorney-General  for  Alberta  (the  Insurance  case),  [1916] 
A.C.  588,  were  referred  to  and  relied  on. 

It  is,  I think,  settled  law  that  the  Dominion  Parliament  cannot 
legislate  so  as  to  prevent  a subject  of  his  Majesty  resident  in  a 
Province,  or  an  insurance  company  incorporated  by  a Province, 
from  entering  into  contracts  of  insurance  in  the  Province  relating 
to  property  situate  within  it  or  to  prescribe  the  terms  or  condi- 
tions of  its  contracts  or  to  interfere  with  business  of  a company 
incorporated  in  one  Province  which  is  transacted  in  another  Prov- 
ince with  the  assent  of  that  Province. 

It  was  argued  by  Mr.  Wegenast  that,  although  the  subjects  of 


LIII.  ] 


ONTARIO  LAW  REPORTS. 


207 


naturalisation  and  aliens  are  by  the  British  North  America  Act 
assigned  exclusively  to  the  Parliament  of  Canada,  it  is  not  com- 
petent for  that  Parliament  in  dealing  with  the  subject  of  insurance 
to  deny  to  aliens  the  right  to  carry  on  that  business  or  to  place 
restrictions  upon  their  doing  so. 

It  was  decided  by  the  Judicial  Committee  in  the  Insurance 
case  that  sec.  4 of  the  Insurance  Act  of  1910  (Dom.)  was  ultra 
vires  the  Parliament  of  Canada,  but,  oddly  enough,  I think,  the 
following  question,  “ Does  section  4 of  the  Insurance  Act,  1910, 
operate  to  prohibit  an  insurance  company  incorporated  by  a foreign 
State  from  carrying  on  the  business  of  insurance  within  Canada  if 
such  company  does  not  hold  a license  from  the  Minister  under  the 
said  Act  and  if  such  carrying  on  of  the  business  is  confined  to  a 
single  Province?”  was  also  answered  in  the  affirmative.  Surely 
that  question  was  not  directed  merely  to  the  construction  to  be 
placed  on  the  language  of  the  section.  What  question  could  there 
be  as  to  that  ? The  language  is  plain  and  unambiguous. 

Judging  from  what  was  said  by  Viscount  Haldane  at  p.  597, 
the  view  taken  was  that,  although  the  section  involved  a prohibi- 
tion which  Parliament  had  authority  to  enact  because  the  provision 
was  general  in  its  terms  and  embraced  persons  and  companies  that 
Parliament  had  not  authority  to  affect,  the  section  as  a whole  was 
ultra  vires.  It  may  be  that  the  view  was  that  when  the  section 
was  enacted  the  mind  of  Parliament  was  not  directed  to  the  subject 
of  aliens  and  that  it  was  not  intended  to  exercise  the  legislative 
authority  which  the  British  North  America  Act  gave  to  Parliament 
with  regard  to  the  subject  of  aliens. 

I find  it  difficult  to  follow  Mr.  WegenasPs  contention  that, 
because  the  prohibition  is  contained  in  an  Insurance  Act,  and  deals 
therefore  with  a subject  which  is  committed  exclusively  to  the 
Provinces,  secs.  4 and  11  of  the  Act  of  1917  are  ultra  vires. 

I do  not  see,  granting,  as  it  must  be  granted,  that  the  Dominion 
Parliament  has  authority  to  prohibit  a company  incorporated  by  a 
foreign  iState  from  doing  the  business  of  insurance  in  Canada,  what 
more  appropriate  place  in  which  to  incorporate  such  a prohibition 
there  could  be  than  in  an  Act  dealing  with  the  subject  of  insurance. 

Nor  do  I see  any  reason  for  holding  that,  though  it  undoubtedly 
may  prohibit,  the  Parliament  of  Canada  may  not  impose  restric- 
tions upon  the  manner  in  which  and  under  what  conditions  it  may 
do  the  business.  I do  not  mean  to  say  that  if  the  foreign  corpora- 
tion is  authorised  to  do  business  in  Canada  restrictions  can  be 
imposed  which  would  override  provincial  legislation  of  the  character 
that  was  under  consideration  in  the  Parsons  case. 
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App  Div.  I come  now  to  the  question  whether  sec.  11  of  the  Insurance 
£^T  Act,  1917,  transcends  the  powers  of  the  Parliament  of  Canada.  It 

provides  that : — 

Reciprocal  “ 11.  It  shall  not  be  lawful  for, — 

ILegislaCE  “ any  Canadian  company;  or, 

tion.  “ (&)  any  alien,  whether  a natural  person  or  a foreign  com- 

Meredith,  Pan^ 

C.J.O.  “within  Canada  to  solicit  or  accept  any  risk,  or  to  issue  or 

deliver  any  receipt  or  policy  of  insurance,  or  to  grant,  in  considera- 
tion of  any  premium  or  payment,  any  annuity  on  a life  or  lives,  or 
to  collect  or  receive  any  premium,  or,  except  as  provided  in  section 
129  of  this  Act  to  inspect  any  risk  or  adjust  any  loss,  or  to  adver- 
tise for  or  carry  on  any  business  of  insurance,  or  to  prosecute  or 
maintain  any  suit,  action  or  proceeding,  or  to  file  any  claim  in 
insolvency  relating  to  such  business,  unless  under  a license  from  the 
Minister  granted  pursuant  to  the  provisions  of  this  Act.” 

This  section  deals  with  the  capacity,  using  that  term  in  the 
sense  of  “ power,”  of  the  companies  and  persons  to  which  it  applies, 
and  is  not,  in  my  opinion,  in  conflict  with  what  was  decided  in  the 
Parsons  case. 

When  the  license  is  granted  to  transact  the  business  of  insurance 
in  Canada,  capacity  is  conferred,  but  the  contracts  which  are 
regulated  by  the  provincial  law  remain  to  be  regulated  by  that  law, 
and  the  section  does  not  assume  to  interfere  with  its  operation. 

Section  12  provides  as  follows: — 

“ 12.  (1)  It  shall  not  be  lawful  for  any  British  company  or 
for  any  British  subject  not  resident  in  Canada,  to  immigrate  into 
Canada  for  the  purpose  of  opening  or  establishing  any  office  or 
agency  for  the  transaction  of  any  business  of  or  relating  to  insur- 
ance, or  of  soliciting  or  accepting  any  risk  or  issuing  or  delivering 
any  interim  receipt  or  policy  of  insurance,  or  granting,  in  considera- 
tion of  any  premium  or  payment,  any  annuity  on  a life  or  lives, 
or  of  collecting  or  receiving  any  premium,  or,  except  as  provided  in 
section  129  of  this  Act,  of  inspecting  any  risk  or  adjusting  any  loss, 
or  of  carrying  on  any  business  of  or  relating  to  insurance,  or  of 
prosecuting  or  maintaining  any  suit,  action  or  proceeding,  or  filing 
any  claim  in  insolvency  relating  to  such  business,  unless  under  a 
license  from  the  Minister  granted  pursuant  to  the  provisions  of  this 
Act. 

“ (2)  A company  shall  be  deemed  to  immigrate  into  Canada 
within  the  meaning  of  this  section  if  it  sends  into  Canada  any 
document  appointing,  or  otherwise  appoints,  any  person  in  Canada 
its  agent  for  any  of  the  purposes  mentioned  in  subsection  1 of 
this  section.” 
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And  it  may,  in  my  opinion,  bo  supported  upon  a similar  ground 
to  that  which  the  Judicial  Committee  decided  in  the  Insurance 
case  gave  legislative  authority  to  the  Parliament  of  Canada  in  the 
cases  of  aliens  and  companies  incorporated  by  a foreign  State. 

Section  95  of  the  British  North  America  Act  confers  on  the 
Parliament  of  Canada  authority  to  make  laws  in  relation  to  agri- 
culture and  immigration,  and  it  was,  no  doubt,  under  that  authority 
that  sec.  12  was  enacted,  and  I see  no  reason  why  it  should  not  be 
held  to  be  valid  legislation. 

Coming  now  to  the  question  as  to  secs.  5080.  and  508D.  of  the 
Criminal  Code. 

It  admits  of  no  question  that  if  secs.  11,  12,  and  13  are  valid 
enactments,  the  Parliament  of  Canada  may  provide  for  the  enforce- 
ment of  them  by  proper  sanctions,  and  that  it  has  done  by  sec. 
508C.  of  the  Criminal  Code.  It  is  of  no  significance  that  the  sec- 
tion is  made  to  form  part  of  the  Criminal  Code;  it  might  have  been 
made  part  of  the  Insurance  Act. 

It  was  contended  by  Mr.  Wegenast  that  it  was  not  competent 
for  the  Parliament  of  Canada,  in  virtue  of  its  powers  as  to  the 
criminal  law,  to  make  an  act  which  was  not  in  its  nature  criminal 
a crime. 

What  I have  just  s$id  is  an  answer  to  that  contention,  and  I am 
far  from  agreeing  with  Mr.  WegenasPs  proposition.  He  sought  to 
support  it  by  some  observations  of  Viscount  Haldane  in  In  re 
Board  of  Commerce  Act,  1919,  and  Combines  and  Fair  Prices  Act, 
1919,  [1922]  1 A.C.  191,  198,  199. 

It  is  there  said : — 

“ It  is  one  thing  to  construe  the  words  tf  the  criminal  law,  except 
the  constitution  of  courts  of  criminal  jurisdiction,  but  including 
the  procedure  in  criminal  matters/  as  enabling  the  Dominion 
Parliament  to  exercise  exclusive  legislative  power  where  the  subject- 
matter  is  one  which  by  its  very  nature  belongs  to  the  domain  of 
criminal  jurisprudence.  A general  law,  to  take  an  example,  making 
incest  a crime,  belongs  to  this  class.  It  is  quite  another  thing, 
first  to  attempt  to  interfere  with  a class  of  subject  committed 
exclusively  to  the  Provincial  Legislature,  and  then  to  justify  this 
by  enacting  ancillary  provisions,  designated  as  new  phases  of 
Dominion  criminal  law  which  require  a title  to  so  interfere  as  basis 
of  their  application.” 

With  great  respect,  in  my  judgment  to  limit  the  powers  of  the 
Parliament  of  Canada  to  passing  only  such  laws  as  come  within 
the  ambit  suggested  by  Viscount  Haldane,  would  be  to  take  from 
Parliament  powers  which  the  framers  of  the  Act  intended  that  it 
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should  possess  and  which  the  words  of  the  provisions  are  wide 
enough  to  include. 

Then  what  is  the  domain  of  criminal  jurisprudence?  What 
is  meant  by  that  expression  ? 

There  is,  in  my  opinion,  no  fixed  standard  of  criminal  juris- 
prudence. What  in  one  country  is  a crime  may  in  another  country 
be  a perfectly  lawful  and  innocent  act.  If  the  view  suggested  were 
correct,  what  about  the  101  new  offences  which  the  Legislature 
of  this  and  the  mother  country  have  created  in  the  past  100  years  ? 
New  conditions  are  always  arising  in  a progressive  country,  and 
it  is  surely  too  narrow  a view  to  take  that  Parliament  may  not 
meet  these  new  questions  and  in  order  to  do  so  make  additions  to  the 
criminal  law  and  make  it  a crime  to  do  or  to  refrain  from  doing 
something  which  was  then  lawful  to  do  or  to  refrain  from  doing. 

Many  think  that  sumptuary  laws  are  vicious  in  principle,  but 
no  one  will  dispute  that  if  the  Parliament  of  Canada  should  in  its 
wisdom  so  decide  it  may  make  it  a crime  to  manufacture  or  to  sell 
intoxicating  liquors. 

Some  good  people  object  to  insuring  themselves,  holding  that 
it  is  a form  of  gambling.  If  they  should  be  able  to  convince  Par- 
liament that  it  is  of  that  character,  why  may  not  Parliament 
forbid  the  making  of  such  contracts  and  proyide  that  it  shall  be  a 
crime  to  make  them  ? I know  of  no  reason. 

I would,  for  these  reasons,  answer  the  questions  submitted  by 
the  Police  Magistrate  in  the  affirmative. 

There  remain  to  be  considered  the  questions  submitted  by  his 
Honour  the  Lieutenant-Governor. 

The  Act  in  question  (the  Reciprocal  Insurance  Act,  1922,  12 
& 13  Geo.  V.  ch.  62,  Ont.)  provides  by  its  third  section  that: — 

a 3.  It  shall  be  lawful  for  any  person  to  exchange  with  other 
persons  in  Ontario  anl  elsewhere  reciprocal  contracts  of  indemnity 
or  inter-insurance  for  any  class  of  insurance  for  which  an  insurance 
company  may  be  licensed  under  the  provisions  of  the  Ontario  Insur- 
ance Act  except  life  insurance,  accident  insurance,  sickness  insur- 
ance and  guarantee  insurance.” 

The  words  *■  exchange  ” and  “ reciprocal  or  inter-insurance 
exchange”  are  interpreted  by  sec.  2(b)  as  meaning  a group  of 
subscribers  exchanging  reciprocal  contracts  of  indemnity  or  inter- 
insurance with  each  other. 

It  is  apparent  from  secs.  9,  11(3)  and  (4),  and  12,  that  it  is 
intended  by  the  Act  that  the  contracts  which  may  be  entered  into 
may  be  made  with  persons  outside  of  Ontario  and  on  property  out 
of  Ontario. 
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In  my  view,  this  legislation  is  valid  except  in  so  far  as  it 
anthorises  contracts  to  be  entered  into  ontside  of  Ontario  and  for 
insuring  property  not  within  the  Province,  and  except  also  in  so  far 
as  it  authorises  aliens  to  enter  into  such  contracts.  It  is  argued 
that  for  the  same  reason  that  led  to  its  being  held  that  sec.  4 of 
the  Insurance  Act,  1910,  was  ultra  vires  the  Parliament  of  Canada, 
the  provincial  Act  should  be  held  to  be  ultra  vires , but  I am  not  of 
that  opinion  and  see  no  reason  why  the  Act  should  not  be  held  to  be 
valid  in  so  far  as  it  deals  with  subjects  within  the  legislative 
authority  of  the  provincial  Legislature. 

It  is  suggested  that,  inasmuch  as  the  unauthorised  part  of  the 
legislation  is  interwoven  with  what  it  was  competent  for  the  Legis- 
lature to  enact,  it  is  impossible  to  separate  them,  and  that  the 
whole  of  the  legislation  is  invalid,  but  I am  not  of  that  opinion  and 
see  no  reason  why  so  much  of  the  Act  as  it  was  competent  to  the 
Legislature  to  enact  should  not  be  held  to  be  valid. 

I would,  therefore,  answer  the  questions  submitted: — 

Question  1,  in  the  affirmative,  with  the  qualifications  I have 
mentioned. 

Question  2,  in  the  affirmative  so  far  as  relates  to  the  companies 
and  persons  prohibited  by  secs.  11  and  12  of  the  Insurance  Act 
of  1917. 

Question  3 is  answered  by  the  answer  to  questions  1 and  2. 

It  is  to  he  regretted  that  where  the  validity  of  legislation  of  the 
Parliament  of  Canada  is  in  question  the  practice  of  the  Department 
of  Justice  is  not  to  be  represented  in  the  provincial  Courts.  It  is  a 
distinct  disadvantage  to  the  Court  not  to  have  presented  to  it  an 
argument  from  the  standpoint  of  the  Dominion,  and  it  may  seem  to 
indicate  that,  in  the  view  of  the  department,  the  conclusion  to  which 
a provincial  Court  may  come  is  of  practically  no  importance  or 
consequence ; indeed,  I might  go  so  far  as  to  say  that  the  practice 
pursued  shews  disrespect  to  the  Court. 

Maclareh,  J.A.,  agreed  with  Meredith,  C.J.O. 

Magee,  J.A. : — Three  questions  have  been  referred  to  this  Court 
by  his  Honour  the  Lieutenant-Governor  in  Council,  under  the  Con- 
stitutional Questions  Act,  R.S.O.  1914,  ch.  85.  On  their  surface 
they  relate  to  the  Reciprocal  Insurance  Act,  1922,  of  Ontario,  but 
really  they  bring  in  question  the  validity  of  Dominion  legislation 
on  the  subject  of  insurance.  The  Constitutional  Questions  Act, 
in  sec.  3,  directs  that  the  Court  shall  certify  its  opinion  on  “ the 
matter  referred,”  with  its  reasons,  and  in  sec.  7 declares  that  the 
opinion  shall  be  deemed  a judgment  of  the  Court,  and  an  appeal 
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shall  lie  therefrom  as  from  a judgment  in  an  action.  Against 
whom  or  in  whose  favour  “ the  matter  ” shall  be  deemed  res 
judicata  is  not  declared — and  persons  who  might  become  interested 
and  may  be  notified  of  the  hearing  may  be  under  the  serious  dis- 
advantage of  having  to  consider  “ the  matter  ” before  they  have 
learned  from  actual  experience  how  they  may  be  affected.  'Section 
4 provides  for  notifying  the  Attorney-General  for  Canada  where 
“ the  matter  99  relates  to  the  constitutional  validity  of  an  Act  of 
the  Ontario  Legislature,  and  in  this  instance  that  has  been  done. 
Where,  as  here,  " the  matter 99  really  relates  to  the  validity  of  an 
Act  of  the  Dominion  Parliament,  it  would  be  of  great  benefit  to 
have  argument  presented  by  counsel  representing  the  Dominion. 
Certainly  in  his  absence  the  opinion  of  this  Court  can  hardly  have 
the  effect  of  a judgment  binding  the  Dominion  Government.  One 
cannot  say,  however,  that  the  Attorney-General  for  Canada  is 
wrong  in  declining  to  submit  to  be  called  <on  either  to  attack  Pro- 
vincial legislation  or  defend  Dominion  legislation  whenever 
desired  in  any  Province. 

My  Lord  the  Chief  Justice  has  fully  set  out  the  questions  sub- 
mitted to  us,  and  I need  not  repeat  them. 

The  Reciprocal  Insurance  Act,  1922,  has  to  be  considered  in 
connection  with  the  Ontario  Insurance  Act,  RjS.-O.  1914,  eh.  183, 
and  also  with  the  Interpretation  Act,  R.S.O.  1914,  ch.  1.  By  sec. 
29,  clause  (x),  and  see.  2 of  the  latter  Act,  the  words  “ person  ” 
and  “ persons 99  in  both  the  other  Acts  include  bodies  corporate, 
unless  inconsistent  with  the  context  or  the  intent  and  object  of  the 
Act  or  otherwise  declared.  And  under  sec.  11  and  sec.  29, 
clause  (Jc),  no  Act  shall  affect  the  right  of  his  Majesty  unless 
expressly  stated. 

The  Ontario  Insurance  Act,  R.S.O.  1914,  ch.  183,  with  its 
yearly  amending  Acts,  had  provided  conveniences,  restrictions, 
and  needful  legislation  for  many  classes  of  insurance,  including 
fire,  marine,  livestock,  automobile,  weather,  explosion,  plate-glass, 
and  burglary,  beside  life,  accident,  sickness,  and  guarantee,  which 
last  includes  several  minor  heads — and  for  different  systems  of 
insurance,  including  friendly  societies  and  mutual  and  cash  mutual 
insurance  companies  and  other  insurance  companies.  An  import- 
ant provision  in  the  Act  is  sec.  98,  whereby  no  insurance  (other  than 
guarantee  by  certain  companies)  shall  be  transacted  or  under- 
taken in  Ontario  except  by  a “ corporation  99  duly  registered 
under  (sec.  66  of)  the  Act,  nor  by  a corporation  unless  of  the 
class  specified  in  its  certificate  of  registry,  and  a penalty  is 
imposed  on  “ every  person  99  contravening,  with  imprisonment  for 
subsequent  offences.  Section  62  requires  that,  before  being  admit- 
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ted  to  tlie  register,  a license  should  be  obtained  from  the  Provin- 
cial Minister  by  “ all  insurance  companies  99  other  than  those 
mentioned  in  secs.  69  to  75,  which  refer  to  companies  having  in 
force  a license  by  the  Dominion  of  Canada  (sec.  69),  and  marine 
insurance  companies,  companies  in  liquidation,  Lloyds  under- 
writers, friendly  societies,  and  trade  unions,  all  of  which  might  be 
admitted  to  the  register,  but  unless  registered  would,  if  corporations, 
be  subject  to  sec.  98.  “ Company  ” was  defined  in  sec.  2(13)  as 

including  any  corporation  and  unincorporated  associations,  partner- 
ships, and  underwriters  (but  by  an  Act  of  1917,  7 Geo.  V.  ch.  27, 
sec.  28,  not  a person,  firm,  or  corporation  mentioned  in  subsec. 
2a.,  which  was  not  added  till  that  year).  “ Corporation”  was 
defined  in  sec.  2(16)  as  including  any  corporation  undertaking  or 
offering  to  undertake  a contract  of  insurance,  and  also  any  con- 
tinuously existent  body  so  undertaking  or  offering,  which,  though 
not  actually  incorporated,  is  legally  entitled  to  sue  and  be  sued  in 
the  name  of  an  officer  (but  by  the  Act  of  1917,  ch.  27,  sec.  28,  not 
a person,  firm,  or  corporation  mentioned  in  sec.  2a.)  The  word 
<e  insurance  ” was  given  by  sec.  2(32)  a meaning  wide  enough  to 
cover  reciprocal  contracts. 

Dp  till  1917  no, mention  was  expressly  made  of  reciprocal  insur- 
ance, but  by  the  statute  of  1917,  ch.  27,  sec.  29,  there  was  added  to 
the  Ontario  Insurance  Act  a new  sec.  2a.,  which  provided  that  a 
person,  firm,  or  corporation  insuring  the  property  of  other  persons, 
firms,  and  corporations,  where  such  insurance  is  reciprocal  and  for 
protection  only,  and  not  for  profit,  should  not  be  deemed  a com- 
pany or  corporation  or  insurance  corporation  within  the  meaning 
of  the  Ontario  Insurance  Act,  provided  that  such  insurance  be 
effected  outside  of  Ontario  and  without  any  solicitation  whatever 
in  Ontario,  directly  or  indirectly,  and  sec.  28  (of  the  statute  of 
1917),  already  mentioned,  excepted  those  persons,  firms,  and  cor- 
porations mentioned  in  sec.  2a.  from  the  definition  of  “ company  ” 
and  “ corporation  ” already  mentioned. 

This  amendment  of  1917  would  indicate  that  the  Legislature 
considered  that  reciprocal  insurance  by  individual  persons  or  firms 
effected  or  solicited  in  Ontario  would  have  been  within  the  Ontario 
Insurance  Act.  But,  although  a “ company  ” requiring  a license 
in  order  to  be  registered  would  include  a partnership  or  an  under- 
writer or  unincorporated  association,  it  was  only  “ corporations  99 
which  were  prohibited  unless  registered,  and  ce  corporation 99  would 
not  include  individuals  or  firms.  Hence  the  position  from  at  least 
1917  till  1922  was  that  individuals  or  partnerships  could  enter 
into  a contract  of  reciprocal  or  other  insurance  anywhere,  but  an 
unlicensed  incorporated  company  or  “ corporation  ” could  only 
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reciprocally  insure  if  the  insurance  were  effected  and  solicited 
wholly  outside  of  Ontario. 

Then  came  the  legislation  of  1922  in  two  Acts  (chs.  61  and  62). 
By  ch.  61,  sec.  3,  the  amendments  of  1917,  ch.  27,  secs.  28  and  29, 
were  repealed,  the  effect  being  that  the  limited  exemption  given  to 
corporations  to  enter  into  reciprocal  insurance  was  taken  away,  and 
it  would  be  necessary  for  them  to  be  registered,  and  for  that 
purpose  to  have  a license.  The  1917  provision  of  sec.  2a..  partly 
re-appears,  however,  in  sec.  17  of  the  Reciprocal  Insurance  Act. 

The  next  chapter,  ch.  62  of  1922,  is  the  Reciprocal  Insurance 
Act,  1922,  here  in  question.  Section  3 makes  it  lawful  for  any 
person  to  exchange  with  other  persons  in  Ontario  and  elsewhere 
reciprocal  contracts  of  indemnity  or  inter-insurance  for  any  class 
of  insurance  licensable  under  the  Ontario  Insurance  Act,  excepting 
life,  accident,  sickness,  and  guarantee.  By  sec.  4,  no  person  shall 
be  deemed  to  be  an  insurer  within  the  ^meaning  of  the  Ontario 
Insurance  Act  by  reason  of  so  exchanging  such  contracts.  Minor 
provisions  are  that  the  contract  may  be  executed  under  a power  of 
attorney  of  which  a copy  has  been  filed  (sec.  5),  and  that  those 
exchanging  contracts  are  in  the  Act  called  “subscribers”  (sec. 
2(c) ),  and  a group  of  subscribers  acting  through  the  same  attorney 
are  called  an  exchange  (sec.  2(6)),  and  that  they  shall  through 
their  attorney  file  with  the  Provincial  Superintendent  of  Insurance 
certain  particulars  and  documents  (sec.  6),  whereupon  he,  after 
being  satisfied  as  to  the  number  and  amount  of  risks  already 
applied  for  (sec.  8),  may  issue  a license  (sec.  7),  for  which  an 
annual  fee  of  $100  is  to  be  paid,  declaring  that  the  exchange  has 
complied  with  the  Act  and  is  licensed  and  authorised  for  a specified 
period  to  exchange  reciprocal  contracts  of  a specified  class  of 
insurance  (sohed.  A.)  ; and  there  are  provisions  as  to  furnishing 
information  (sec.  10)  and  the  maintenance  at  all  times  in  the  hands 
of  the  attorney  of  a reserve  and  a guarantee  fund  (sec.  11)  and  as 
to  their  investment  if  the  principal  office  of  the  exchange  be  in  or 
out  of  Ontario  (secs.  11  and  12) ; and  the  license  may  be  suspended 
or  revoked  (sec.  15). 

The  only  prohibitive  provisions  are  in  secs.  13  and  14.  By 
sec.  13,  no  “ exchange  99  shall  contract  or  undertake  liability  except 
on  behalf  of  a subscriber,  nor  shall  any  exchange  or  attorney 
(defined  in  sec.  2)  effect  re-insurance  with  another  such  exchange. 
Section  14  enacts  that  no  person  shall  act  as  attorney,  or  for  or  on 
behalf  of  any  attorney,  in  the  exchange  of  reciprocal  contracts  of 
indemnity  or  inter-insurance,  or  in  acts  or  transactions  in  connec- 
tion therewith,  unless  a license  has  issued  and  is  in  force.  Section 
17  declares  that,  notwithstanding  anything  in  the  Act,  any  person 
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may  insure  against  fire  any  property  situate  in  Ontario  in  any 
exchange  not  licensed  under  the  Act,  and  such  property  may  be 
inspected  and  loss  in  respect  thereof  adjusted,  provided  such  insur- 
ance is  effected  outside  of  Ontario  and  without  any  solicitation  in 
Ontario  on  the  part  of  the  insurer.  Finally,  by  sec.  16,  an  annual 
tax  is  to  be  paid  by  the  attorney  to  the  Provincial  Treasurer  equal 
to  two  per  centum  of  the  gross  premiums  or  deposits  collected  from 
subscribers  in  respect  of  risks  located  in  Ontario,  after  certain 
proper  deductions.  This  corresponded  with  though  it  exceeded  the 
tax  of  one  per  centum  imposed  by  the  Corporations  Tax  Act, 
R.S.O.  1914,  ch.  27,  as  amended  in  1920  by  10  & 11  Geo.  Y.  ch.  9, 
secs.  2 and  5,  on  the  gross  premiums  for  business  transacted 
in  Ontario  by  insurance  companies,  which  by  sec.  2(6)  and  (e) 
included  incorporated  companies  and  associations  and  individuals, 
partnerships,  syndicates,  and  trusts  carrying  on  in  Ontario  insur- 
ance business  of  some  of  the  various  specified  classes,  whether  incor- 
porated in  or  having  a head  office  in  Ontario  or  elsewhere. 

This  Act  (ch.  62)  of  1922,  therefore,  so  far  as  requiring  com- 
panies or  corporations  to  be  licensed  in  order  to  undertake  reci- 
procal insurance,  did  no  more  than  the  existing  law;  and,  if  the 
whole  Act  should  be  declared  invalid,  corporations  would  be  left 
just  where  they  were  under  the  Ontario  Insurance  Acts,  if  they  still 
would  cover  reciprocal  insurance. 

There  are  substantially  four  things  done  by  the  Reciprocal 
Insurance  Act: — 

(1)  By  sec.  4,  no  persons  shall,  by  reason  of  exchanging  reci- 
procal contracts  ec  under  the  provisions  of  this  Act/5  be  deemed 
insurers  under  the  Ontario  Insurance  Act.  This  would  not  apply 
if  the  exchanging  was  not  under  the  provisions  of  the  Act,  but  so 
far  as  it  applies  it  relieves  both  individuals  and  companies  from 
the  older  legislation  of  1914. 

(2)  It  (by  sec.  3)  declares  lawful  the  exchange  of  reciprocal 
contracts  by  any  person  (again  including  corporations).  So  far 
as  concerns  individuals  this  was  unnecessary — so  far  as  concerns 
corporations,  otherwise  competent  to  exchange,  it  was  unnecessary 
if  sec.  4 had  full  effect.  But  it  might  be  looked  upon  and  intended  as 
an  enabling  Act  for  corporations  which  had  not  capacity  or  power  to 
contract  with  each  other,  that  “ if  you  will  share  our  fire  losses  we 
will  share  yours.”  This  provision,  so  far  as  the  Provincial  Legis- 
lature had  power  with  regard  to  such  corporations,  would  make  the 
exchange  infra  vires. 

These  two  things  are  the  sum  and  substance  of  the  benefits 
conferred  by  the  Act — the  freedom  from  the  Ontario  Insurance 
Act  and  the  perhaps  sometimes  unnecessary  increase  of  powers. 
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The  power  to  appoint  an  attorney  is  merely  incidental  and  follows 
the  right  to  act  as  principal.  No  other  advantages  flow  from  the 
Act,  no  common  name,  no  majority  rule,  no  right  to  sue  or  he 
sued  through  the  attorney,  no  freedom  from  abatement  of  actions 
by  death  or  from  the  necessity  of  joining  all  parties. 

But  (3)  a tax  is  imposed  upon  the  subscribers  in  addition  to  the 
license-fee.  The  latter  might  be  expected  to  cover  the  expense  of 
administration.  There  is  no  reason  to  suppose  that  the  tax  is  not 
for  revenue  purposes  in  good  faith,  and  the  power  to  impose  it  has 
not  here  been  challenged.  It  is  in  line  with  the  tax  imposed  on 
other  insurance  businesses  by  the  Corporations  Tax  Act,  R.S.O. 
1914,  eh.  27,  and  its  amendments  of  1914  and  1920. 

(4)  Lastly,  the  Act  allows  a license  to  he  issued  to  the  ex- 
change (sec.  7),  but  this  is  innocuous,  the  important  part  being 
in  sec.  14,  which  declares  that  unless  a license  is  in  force  no  person 
shall  act  as  or  on  behalf  of  an  attorney  or  in  connection  with  the 
exchange  of  contracts.  Apart  from  any  other  power  or  reason, 
this  requirement  of  the  taking  out  of  a license  and  meeting  certain 
other  requirements  on  which  to  base  it  might  be  necessary  and 
justifiable  under  the  taxing  power.  There  is  not  in  the  case  of 
reciprocal  insurance  the  same  necessity  of  public  protection  as 
exists  in  the  case  .of  ordinary  insurance  companies.  The  parties 
to  the  exchange  know  that  they  have  to  look  only  to  each  other. 

Then  to  return  to  the  second  result,  the  empowering  of  cor- 
porations to  exchange  reciprocal  insurance.  The  only  objection  is 
that  the  Legislature  may  have  no  power  to  increase  the  power  or 
capacity  of  some  companies  of  the  Dominion  or  of  other  Provinces 
or  of  British  or  foreign  countries.  The  only  effect  of  that  would 
be  that  in  the  particular  case  the  insurance  might  still  be 
ultra  vires  of  the  company,  but  that  would  not  prevent  the  Act 
from  being  effectual  in  cases  in  which  it  could  take  effect. 

If  the  Province  were  passing  an  Act  enabling  to  do  things 
within  its  power  as  regards  the  ordinary  citizen  and  were  to  enact 
that  any  person  might  do  something  such  as  enter  into  contracts  or 
give  up  rights  to  children,  it  would  be  unreasonable  to  say  that 
because  the  Act  did  not  except  those  over  whom  the  Dominion  had 
jurisdiction,  possibly  aliens,  possibly  Indians,  possibly  criminals 
who  had  forfeited  rights  or  powers,  and  because  every  possible 
exception  was  not  mentioned,  therefore  the  Act  was  invalid. 

The  only  reasonable  rule  to  adopt  is  to  declare  that  it  is  good  in 
so  far  as  the  Province  can  legislate  and  let  it  fail  beyond  that 
boundary. 

In  view  of  the  validity  of  the  Ontario  Insurance  Act  having 
been  so  long  unquestioned,  and  in  view  of  the  taxing  power  of  the 
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Province,  and  in  view  of  the  fact  that  the  possible  existence  of 
companies  to  which  the  Act  would  not  apply  should  not  affect  its 
validity  as  to  those  to  which  it  would  apply,  I would  answer  the 
first  question  in  the  affirmative. 

Then  as  to  the  second  question  it  is  necessary  to  consider  the 
Dominion  legislation  as  to  insurance. 

The  Dominion  Insurance  Act  of  1910  (ch.  32)  defined,  in  sec. 
2(d),  the  word  “ company  55  as  including  “ any  corporation  or  any 
society  or  association,  incorporated  or  unincorporated,  or  any 
partnership  carrying  on  the  business  of  insurance/5  and  “ Canadian 
company 55  as  meaning  ( e)  “ a company  incorporated  or  legally 
formed  in  Canada/5  and  which  had  its  head  office  therein,  and 
"Canadian  policy55  or  “policy  in  Canada/5  as  regards  fire  insur- 
ance, as  (n)  “a  policy  of  insurance  on  any  property  within  Canada, 
issued  by  any  company  licensed  under  this  Act  to  transact  the 
business  of  fire  . . . insurance.55  By  sec.  3 it  was  declared 

that,  except  as  therein  provided,  the  Act  should  not  apply  (6)  to 
any  company  incorporated  by  an  Act  of  the  Legislature  of  the  late 
Province  of  Canada,  or  of  any  present  Province,  which  carries  on 
the  business  of  insurance  wholly  within  the  limits  of  the  Province 
incorporating  it,  and.  which  is  within  the  exclusive  control  of  the 
Legislature  of  that  Province — but  it  was  declared  (subsec.  3)  that 
any  such  company  might,  by  leave  of  the  Governor  in  Council,  avail 
itself  of  the  provisions  of  the  Act  on  complying  therewith ; and  if  it 
so  availed  itself  thereof  the  provisions  of  the  Act  should  apply, 
and  the  company  should  thereafter  have  the  power  of  transacting 
its  business  of  insurance  throughout  Canada.  Then  by  sec.  4 it 
declared  that  in  Canada,  except  as  otherwise  provided  by  the  Act, 
no  company  or  underwriters  or  other  person  should  solicit  or 
accept  any  risk  or  issue  or  deliver  any  policy  or  receive  any  premium 
or  carry  on  any  business  of  insurance,  or  do  various  acts  in  relation 
to  insurance,  unless  it  be  done  by  or  on  behalf  of  a company  or 
underwriters  holding  a license  from  the  Minister. 

Section  5 provided  that  the  Minister,  as  soon  as  the  company 
applying  for  a license  had  conformed  to  the  requirements  of  the 
Act,  should,  subject  to  the  provisions  of  the  Act,  issue  the  license. 

By  sec.  12  it  was  declared  that  associations  of  individuals 
formed  upon  the  plan  known  as  Lloyds  might  be  authorised  to 
transact  insurance  other  than  life  insurance  in  Canada  in  like 
manner  and  upon  the  same  terms  and  conditions  as  insurance  com- 
panies, but,  with  that  exception,  no  license  should  be  granted  to  any 
individual  underwriter  or  underwriters  to  carry  on  any  kind  of 
insurance  business. 
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Before  the  issue  of  a license  a company  carrying  on  the  business 
of  fire  insurance  was  required  (sec.  14)  to  deposit  a certain  sum, 
and  (sec.  22)  to  file  certain  documents — a copy  of  its  instrument 
of  incorporation  and  a power  of  attorney  from  “ the  company  99  to 
its  agent  in  Canada  and  a statement  of  the  affairs  of  the  company. 
Section  139  declared  that,  notwithstanding  anything  in  the  Act, 
any  person  might  insure  property  situated  in  Canada  with  any 
British  or  foreign  unlicensed  insurance  company  or  underwriters, 
and  might  also  insure  with  persons  who  reciprocally  insure  for 
protection  only,  and  not  for  profit,  and  the  property  might  be 
inspected  and  loss  adjusted,  provided  such  insurance  were  effected 
outside  of  Canada  and  without  any  solicitation  on  the  part  of  the 
company,  underwriters,  or  persons  making  the  insurance,  and 
provided  that  no  such  company,  underwriters,  or  persons,  should, 
within  Canada,  advertise  or  maintain  an  office  or  agency  in  rela- 
tion to  their  business. 

(Section  187  imposed  a penalty  if  any  company  or  person  did 
anything  contrary  to  the  Act  or  omitted  to  do  anything  required  by 
the  Act. 

In  1917  the  Insurance  Act  of  1910  was  repealed,  and  its  place 
was  taken  by  the  Insurance  Act  of  1917  (7  & 8 Geo.  V.  ch.  28), 
but  the  prohibition  contained  in  sec.  4 of  the  Act  of  1910,  although 
having  a successor  in  sec.  11  of  the  new  Act,  was  amplified  and 
became  a substantive  part  of  the  Criminal  Code^  as  section  508C. 
(by  ci  An  Act  to  amend  the  Criminal  Code  respecting  Insurance/’ 
1917,  7 & 8 Geo.  V.  oh.  26,  sec.  1).  That  section  declares  that 
every  one  shall  be  guilty  of  an  indictable  offence  who,  within  Can- 
ada, except  on  behalf  of  or  as  agent  for  a company  thereunto  duly 
licensed  by  the  Minister  of  Finance  or  on  behalf  of  or  as  agent 
for  an  association  of  individuals  formed  upon  the  plan  known  as 
Lloyds  or  of  an  association  of  persons  formed  for  the  purpose  of 
inter-insurance  and  so  licensed,  solicits  or  accepts  any  insurance 
risk,  or  issues  or  delivers  any  interim  receipt  or  policy  of  insurance, 
or  for  payment  grants  any  annnuity  on  a life  or  lives,  or  collects 
or  receives  any  premium,  carries  on  any  business  of  insurance,  or 
prosecutes  any  action  relating  to  such  business,  or  receives 
remuneration  for  any  such  acts.  Provided  that  this  shall  not  be 
deemed  to  prohibit  the  doing  of  any  such  acts  (a)  by  or  on  behalf  of 
a company  incorporated  under  the  laws  of  any  Province  of  Canada 
for  the  purpose  of  carrying  on  the  business  of  insurance  or  ( e ) in 
respect  of  the  insurance  of  property  situated  in  Canada  with  any 
British  or  foreign  unlicensed  insurance  company  or  underwriters, 
or  with  persons  who  reciprocally  insure  for  protection,  and  not  for 
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profit,  or  the  inspection  of  the  property  so  insured,  or  the  adjust- 
ment of  any  loss  in  respect  thereof,  if  the  insurance  is  effected  out- 
side of  Canada  without  any  solicitation  on  the  part  of  the  company, 
underwriters,  or  persons  making  the  insurance,  or  ( (5),(c),(d), 
(/),(#))  if  done  under  other  specific  circumstances. 

If  we  turn  to  the  Insurance  Act  of  1917,  we  find  in  sec.  2(d)  a 
definition  of  the  word  c<  company  ” very  different  from  that  in  sec. 
2 of  1910.  It  has  since  been  amended  (in  1919,  by  9 & 10  Geo.  V. 
ch.  57,  sec.  1)  to  include  a fraternal  benevolent  society,  but  that 
is  immaterial  here.  In  the  1917  Act,  sec.  2,  6e  company  ” is  defined 
as  meaning  a corporation  incorporated  under  the  laws  of  a foreign 
country  or  of  Canada  or  the  United  Kingdom  or  any  British 
possession,  other  than  a Province  of  Canada,  for  the  purpose  of 
carrying  on  the  business  of  insurance.  e<  Canadian  company  ” is 
declared  to  mean  a company  incorporated  under  the  laws  of  Canada 
for  such  a purpose,  but  excluding  a British  or  foreign  company 
becoming  incorporated  under  sec.  4.  “ Provincial  company  ” is 

declared  to  mean  a company  incorporated  under  the  laws  of  any 
Province  of  Canada  for  the  like  purpose.  “ British  company  ” (g) 
and  “ foreign  company”  (h)  were  given  corresponding  meanings 
for  companies  incorporated  for  such  purpose  and  having  the  faculty 
or  capacity  under  its  Act  or  instrument  of  incorporation  to  carry  on 
such  business  throughout  Canada.  That  Act  of  1917  also  (sec.  2(o) ) 
defines  “ license  ” as  including  a “ certificate  of  registration  ” and 
“ policy  ” ( p ) as  including  any  other  written  contract  of  insur- 
ance, whether  contained  in  one  or  more  documents.  By  sec.  4,  sub- 
sec. 1,  the  Minister  of  Finance  is  empowered  to  grant  to  “ any 
company  ” which  shall  have  complied  with  the  requirements  of  the 
Act  preliminary  to  such  grant  a “ license  ” “ to  carry  on  its  business 
of  insurance,”  or  any  specified  part  thereof,  subject  to  the  pro- 
visions of  the  Act  and  to  the  terms  of  the  license,  (a)  in  the  case 
of  any  Canadian  company  or  any  foreign  company,  throughout 
Canada  or  in  any  specified  part  of  Canada  and  (5)  in  the  case  of 
any  other  company,  throughout  Canada  or  in  any  specified  part  of 
Canada  comprising  more  than  one  Province.  On  the  face  of  it 
this  subsection,  with  the  above  mentioned  definitions,  would  not 
apply  to  a provincial  company;  but,  by  subsec.  4 of  the  same  sec- 
tion, the  Minister  may  grant  to  a provincial  company  which  has 
the  faculty  or  capacity  to  carry  on  its  business  throughout  Canada 
and  to  obtain  the  license,  and  which  has  complied  with  the  pro- 
visions of  the  Act  applicable  to  a Canadian  company,  a license 
authorising  the  company  to  “ carry  on  its  said  business,”  or  any 
part  thereof,  throughout  Canada,  or  in  any  specified  part  or  parts 
of  Canada  comprising  more  than  one  Province.  The  same  section 
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(4)  contains  the  singular  provision  that  any  provincial  company, 
upon  being  granted  a license,  and  any  company  other  than  a Cana- 
dian company  which  obtains  a license  or  a renewal  of  a license 
Reciprocal  shall  “ thereupon  and  thereby  become  and  be  and  be  deemed  to  be 
a company  incorporated  under  the  laws  of  Canada  with  power  to 
tion.  carry  on”  the  specified  business  of  insurance  in  the  specified 

Ma"e7~j  \ territory.  By  sec.  7,  licenses  are  to  expire  yearly,  but  may  be 
renewed  from  year  to  year  or  for  less  than  a year.  So  far,  these  pro- 
visions apply  only  to  companies  incorporated  ce  for  the  purpose  of 
carrying  on  the  business  of  insurance.”  But  by  subsec.  3 of  sec.  4 
the  Minister  may  also  grant  to  any  “ association  of  individuals 
formed  upon  the  plan  known  as  Lloyds,”  or  to  any  “ association  of 
persons  formed  for  the  purpose  of  exchanging  reciprocal  contracts  of 
indemnity  upon  the  plan  known  as  inter-insurance,”  a license 
authorising  such  association  to  transact  insurance  (other  than  life 
insurance)  in  Canada  in  like  manner  and  upon  the  same  terms 
and  conditions  as  in  the  case  of  a company,  “ and  all  the  provisions 
and  requirements  of  this  Act  regulating  the  business  of  licensed 
companies  shall,  so  far  as  applicable,  be  deemed  to  be  terms  and 
conditions  of  any  license  so  granted.”  According  to  sec.  2,  the 
word  “ company  ” would  not  include  a provincial  company,  and 
according  to  the  Interpretation  Act,  R.S.C.  1906,  ch.  1,  sec.  34(20), 
the  word  “ person  ” includes  a body  corporate — so  that  the  inter- 
insurance  association  might  be  made  up  wholly  or  in  part  of  com- 
panies if  they  had  the  faculty  or  capacity. 

By  sec.  2 (clause  (q))  of  the  1917  Act,  “ Canadian  policy”  or 
“ policy  in  Canada,”  as  regards  fire  and  inland  marine  insurance, 
means  a policy  of  insurance  on  any  property  within  Canada  issued 
by  “ any  company  licensed  ” under  the  Act  to  transact  the  busi- 
ness of  fire  or  inland  marine  insurance.  By  secs.  8,  9,  10,  and  13 
(amended  in  1922  by  ch.  28,  secs.  3,  4,  and  5),  the  license  may 
authorise  the  transaction  of  fire  insurance  with  other  classes  of 
business.  Then  sec.  11  makes  it  unlawful  for  any  Canadian  com- 
pany, or  any  alien,  whether  a natural  person  or  a foreign  com- 
pany, within  Canada,  to  solicit  or  accept  any  insurance  risk,  or 
issue  or  deliver  any  receipt  or  policy  of  insurance,  or  receive  any 
premium,  or  do  various  acts  in  relation  to  insurance  (in  much  the 
same  words  as  those  used  in  the  new  section  508C.  of  the  Criminal 
Code),  unless  under  a license  from  the  Minister  granted  under  the 
Act.  Section  12  forbids  British  companies  and  non-resident 
British  subjects  to  immigrate  (as  defined)  into  Canada  for  the 
purpose  of  doing  insurance  transactions.  Sections  14  and  22 
require  every  “ company  ” carrying  on  the  business  of  fire  insurance 
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to  deposit  a specified  sum  and  certain  documents  before  the  issue  of 
a license. 

There  are  many  provisions  in  the  Act  respecting  “ Canadian 
companies  99  and  (t  British 99  and  “ foreign 99  companies  and  licensed 
companies,  but  the  only  specific  reference  to  provincial  companies, 
except  those  already  mentioned,  appears  to  be  a direction  in  sec. 
59  that  a provincial  company  licensed  doing  life  insurance  busi- 
ness having  unapproved  securities  shall  dispose  of  them.  There 
seems  to  be  an  intention  not  to  interfere  with  provincial  companies 
either  by  supervision  or  otherwise.  Section  181  subjects  any  “ com- 
pany ” or  person  doing  anything  contrary  to  the  Act  or  omitting 
to  do  anything  required  under  it  to  a penalty. 

Section  129  provides  that,  notwithstanding  anything  in  the 
Act,  any  person  may  insure  property  situated  in  'Canada  with  any 
British  or  foreign  unlicensed  insurance  company  or  underwriters, 
and  may  also  insure  with  persons  who  reciprocally  insure  for  pro- 
tection only,  and  not  for  profit ; and  such  property  may  be  inspected 
and  a loss  adjusted,  provided  such  insurance  is  effected  outside  of 
Canada  and  without  any  solicitation  on  the  part  of  those  by  whom 
the  insurance  is  made,  and  provided  that  they  do  not  advertise  their 
business  in  Canada  or  maintain  an  office  or  agency  for  transacting 
their  said  business. 

The  effect  then  of  the  Insurance  Act  of  1917  would  seem  to  be 
that,  while  a license  might  be  granted  to  a provincial  company  or 
to  a Lloyds  association  or  a reciprocal  insurance  association  (under 
sec.  4)  it  is  not  compulsory  for  any  of  them  to  apply  for  such  a 
license,  and  there  is  no  prohibition  (under  sec.  11  or  12  or  else- 
where) against  any  Ontario  companies  or  any  persons  or  companies, 
except  Canadian,  British,  or  foreign  corporations  and  aliens,  doing 
fire  insurance  business.  Section  129  would  seem  intended  as  an 
enabling  section  with  restrictions,  which  restrictions  would  im- 
pliedly be  intended  to  be  in  force,  but  unless  there  is  something  to 
prevent  insuring  with  persons  who  reciprocally  insure  for  protec- 
tion only,  and  not  for  profit,  the  limitation  of  permission  is  nuga- 
tory. 

It  must  be  borne  in  mind  that  the  companies  which  are  to  be 
licensed  are  corporations  incorporated  for  the  purpose  of  carrying 
on  the  business  of  insurance — whereas  the  companies  or  persons 
who  seek  reciprocal  insurance  are  the  class  who  seek  to  be  insured, 
not  to  insure,  and  such  companies,  trading  or  commercial,  are  not 
incorporated  for  the  purpose  of  doing  insurance  business.  In 
entering  into  the  exceptional  contracts  called  reciprocal,  for  pro- 
tection, and  not  for  profit,  they  are  far  from  carrying  on  insurance 
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business,  in  the  absence  of  some  statute  declaring  it  to  be  so,  much 
less  being  incorporated  for  that  purpose.  The  Dominion  Insurance 
Act  does  not,  in  my  view,  purport  to  restrict  or  prevent  an  Ontario 
insurance  company  from  doing  insurance  business  even  outside  of 
Ontario,  and  does  not  restrict  partnerships  or  individuals  at  all. 

It  is  also  to  be  noted  that  the  Dominion  Act  refers  to  associa- 
tions formed  upon  the  plan  known  as  Lloyds  and  associations 
formed  for  the  purpose  of  exchanging  reciprocal  contracts  of  in- 
demnity. It  is  very  questionable  whether  under  the  Ontario 
Reciprocal  Insurance  Act'  any  association  whatever  is  formed. 
There  are  no  indicia  of  an  association.  Each  stands  for  himself, 
the  only  thing  in  common  being  the  fact  that  the  same  person  is 
appointed  attorney  by  all.  Those  doing  so  are  called  an  exchange, 
but  the  exchange  does  not  contract,  and  there  is  no  majority  con- 
trol. I do  not  in  fact  know  whether  their  contracts  with  each  other 
do  not  partake  more  of  the  nature  of,  a Lloyds  association  as 
indicated  in  the  Dominion  Insurance  Act.  Be  that  as  it  may,  the 
latter  Act  does  not,  in  my  view,  interfere  with  the  Reciprocal  Insur- 
ance Act,  either  as  to  individuals  or  companies  not  being  insurance 
companies  seeking  to  take  advantage  of  its  assistance. 

It  may  be  otherwise  with  sec.  508C.  of  the  Criminal  Code. 
That  is  not,  like  the  Insurance  Act,  merely  prohibitive  of  a com- 
pany. It  makes  “ every  one  99  an  offender  who  carries  on  any  busi- 
ness of  insurance  or  does  any  of  the  specified  acts  except  on  behalf 
of  or  as  agent  for  a company  licensed  by  the  Minister  of  Finance, 
or  for  or  as  member  of  a Lloyds  association  or  an  inter-insurance 
association  so  licensed.  The  interpretation  section  of  the  Insurance 
Act  cannot  be  applied  to  the  Code — which  does  not  even  mention 
it.  If  there  were  no  provision  for  licensing  a company  or  other 
such  association,  it  might  be  argued  that  the  Code  should  be  read  as 
meaning  “ where  a license  is  necessary,”  but  there  is  provision  for 
Ontario  insurance  companies  and  both  such  associations  being 
licensed;  and,  therefore,  I can  only  conclude  that,  wisely  or 
unwisely,  validly  or  invalidly,  Parliament  has  intended  to  prevent 
doing  insurance  business  by  or  for  unlicensed  companies  and 
persons.  It  is  difficult  to  understand  what  is  meant  by  the  pro- 
hibition against  prosecuting  and  maintaining  actions  and  filing 
claims  in  insolvency  relating  to  such  insurance  business.  The 
other  phrases  used  would  point  to  a restriction  of  the  insurance 
agent  only,  but  that  provision  would  seem  to  cover  even  an  action 
for  the  insurance  money  or  claiming  it  against  an  insolvent  com- 
pany. However,  even  if  limited  to  the  insurance  agents  and  their 
principals,  it  operates  as  a practical  prohibition,  if  valid. 
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As  to  this  second  question  I am  not  prepared  to  say  that  the 
Dominion  Parliament,  in  declaring  certain  acts  to  be  criminal 
offences,  has  been  guilty  of  a subterfuge  and  acted  either  in  bad 
faith  or  in  grossly  mistaken  view  of  the  needs  of  the  country,  to 
give  itself  jurisdiction.  It  might  well  be  that  soliciting  of  insur- 
ance by  or  for  persons  and  companies  without  supervision  or 
control  over  them  had  become  a crying  evil  calling  for  strong 
legislation.  I cannot  say  that  I have  heard  of  such  conditions 
existing,  but  I am  not  in  a position  to  say  that  Parliament,  our 
highest  Court,  is  wrong  or  the  legislation  in  this  regard  ineffective. 
I would,  therefore,  answer  the  second  question  by  saying  that  the 
Criminal  Code  should  have  effect  even  in  cases  where  the  act  would 
be  permitted  by  or  would  not  be  unlawful  under  the  Reciprocal 
Insurance  Act.  A license  under  the  latter  Act  does  not  authorise 
illegal  conduct. 

It  is,  I think,  unnecessary  to  answer  the  third  question,  in  view 
of  my  answers  to  the  other  two. 

Masten,  J. : — The  fact,  circumstances,  and  admissions  on  which 
these  several  applications  are  founded  are  fully  set  forth  in  the 
opinions  of  my  Lord  the  Chief  Justice  and  of  my  brother  Ferguson, 
and  need  not  be  here  repeated. 

In  my  opinion,  the  legislation  of  the  Dominion,  in  so  far  as  it 
affects  the  status  and  capacity  of  aliens  to  carry  on  the  business  of 
insurance  in  Canada  is  intra  vires  of  the  Parliament  of  Canada, 
and  each  of  the  criminal  cases,  through  Porter  E.  Stone  of  the  city 
of  Detroit,  involves  this  element.  For  that  reason,  as  well  as  for 
the  reasons  relative  to  this  question,  stated  by  my  Lord  and  by  my 
brother  Ferguson,  I think  that  the  convictions  against  Craigon  and 
Otte  should  be  sustained. 

I turn  now  to  the  questions  submitted  by  the  Lieutenant-Gov- 
ernor in  Council. 

In  Attorney -General  for  Canada  v.  Attorney-General  for 
Alberta , [1916]  1 A.C.  588,  sec.  4 of  the  Insurance  Act  of  Canada, 
1910,  was  under  consideration.  That  section  prohibited  private 
persons  from  carrying  on  the  business  of  insurance  even  when  the 
business  so  carried  on  was  confined  within  the  limits  of  a Province. 
It  also  interfered  with  the  capacity  of  a company  incorporated  by 
provincial  authority  to  carry  on  business  in  another  Province, 
though  duly  authorised  by  that  Province  so  to  do.  And  for  these 
reasons  the  section  was  held  to  be  ultra  vires  of  the  Parliament  of 
Canada,  though  it  may  well  have  been  effective,  and  no  doubt  was 
effective,  to  impose  restrictions  on  foreign  companies.  But  the 


App.  Div. 
1922. 

Re 

Reciprocal 
Insurance 
. Legisla- 
tion. 

Magee,  J.A. 


224 


App.  Div. 
1922. 

Re 

Reciprocal 

Insurance 

Legisla- 

tion. 

Masten,  J. 


ONTARIO  LAW  REPORTS.  [vol. 

conclusion  was  that  the  section  as  framed,  being  too  wide,  was 
ultra  vires. 

The  Ontario  Act  in  question  is  affirmative  not  negative  in  its 
character.  It  assumes  to  confer  on  any  person  (including  of  course 
in  that  term  any  corporation)  power  to  exchange  with  other  per- 
sons in  Ontario  and  elsewhere  reciprocal  contracts  of  indemnity  or 
inter-insurance.  In  so  doing  it  purports  to  confer  on  aliens  and  on 
extra-Canadian  companies  the  right  to  carry  on  in  Ontario  this 
class  of  insurance  business,  contrary  to  the  provisions  of  the  Do- 
minion legislation.  It  seems  to  me  that  this  is  an  essential  feature 
of  the  Act  as  framed,  and  is  so  interwoven-with  it  that  the  prin- 
ciple adopted  by  the  Privy  Council  in  the  Insurance  case  applies ; 
and,  the  legislation  as  framed  being  too  wide,  our  answer  to  the 
first  question  submitted  should  be  in  the  negative. 

The  answer  to  the  second  question  should  be  in  the  affirmative. 

An  answer  to  the  third  question  thus  becomes  unnecessary. 

These  applications  raise  other  important  questions  of  constitu- 
tional law,  some  of  which  have  been  argued  before  us  and  others 
have  not.  But,  for  the  reasons  adverted  to  by  my  Lord  the  Chief 
Justice  and  by  my  brother  Ferguson,  I prefer  to  reserve  my  opinion 
on  them  and  therefore  refrain  from  discussing  them. 

Fekguson,  J.A.  (after  setting  out  the  questions  stated  for  the 
opinion  of  the  Court)  : — Notice  of  hearing  upon  the  questions  was 
given  to  the  Attorney-General  for  Canada,  as  required  by  sec.  4 of 
the  Constitutional  Questions  Act,  but  he  did  not  appear.  The 
hearing  of  the  questions  referred  was  begun  on  the  7th  June, 
and  adjourned,  at  the  suggestion  of  the  Court,  to  enable  the  Attor- 
ney-General to  consider  whether,  in  view  of  the  fact  that  issues 
were  raised  as  to  the  validity  of  Dominion  legislation,  and  the 
Attorney-General  for  Canada  had  failed  to  appear,  the  reference 
should  not  be  withdrawn.  The  hearing  was  resumed  on  the  20th 
June,  and,  after  partial  argument,  was  again  adjourned,  with 
directions  given,  under  sec.  6 of  the  Act,  to  serve  the  Canadian  Fire 
Underwriters  Association  with  notice  of  hearing.  The  matter  was 
again  brought  on  for  hearing  on  the  27th  November,  Mr.  Anglin 
then  appearing  to  represent  the  Canadian  Fire  Underwriters  Asso- 
ciation. 

On  opening  the  matter,  it  appeared  that,  during  the  adjourn- 
ment, four  criminal  prosecutions  had  been  instituted,  and  convic- 
tions entered  thereunder  by  James  Edmund  Jones,  a Police  Magis- 
trate for  the  City  of  Toronto,  and  that  on  the  hearing  of  these 
criminal  cases  the  validity  of  the  Dominion  legislation  referred  to 
in  the  second  and  third  questions  of  this  reference  had  been  raised, 
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and  the  Police  Magistrate  had,  in  each  case,  reserved  for  the 
opinion  of  this  Court  the  question  of  the  validity  of  this  legislation. 

The  criminal  appeals  were  set  down  for  hearing  with  this 
reference. 

It  appeared  that  the  Attorney-General  for  Canada  had  been 
duly  served  with  notice  of  this  hearing,  hut  had  expressed  his  inten- 
tion not  to  appear. 

By  sec.  7 of  the  Act  permitting  this  reference,  it  is  provided 
that  our  opinion  shall  he  deemed  a judgment,  and  that  an  appeal 
shall  lie  therefrom  as  from  a judgment  in  an  action. 

The  questions  presented  for  our  consideration  and  opinion  pre- 
sent issues  of  far-reaching  consequences,  and  we  are  asked  to 
pronounce  a judgment  on  these  issues  without  the  assistance  of 
counsel  representing  the  Attorney-General  for  the  Dominion, 
although  the  legislation  of  the  Dominion  is  attacked.  Peeling 
that  such  a course  was  undesirable,  the  Court  considered  whether 
or  not  there  was  power  vested  in  it,  under  the  Dominion  Courts 
Act,  R.S.O.  1914,  ch.  55,  to  refer  the  questions  to  the  Supreme 
Court  of  Canada.  That  Act  appears  to  have  been  passed  to  sup- 
plement the  provisions  of  sec.  67  of  the  Supreme  Court  Act,  R.S.C. 
1906,  ch.  139) ; and,  after  carefully  considering  the  two  statutes, 
it  does  not  appear  clear  that  this  reference  falls  within  the  ambit 
of  the  Dominion  Courts  Act. 

Under  these  cirumstances,  and  having  in  view  what  was  said 
by  the  Privy  Council  in  Attorney-General  for  Ontario  v.  Attorney  - 
General  for  Canada > [1912]  A.C.  571,  at  p.  589,  as  to  the  right  of 
the  Court  in  such  cases  to  limit  and  qualify  its  answers,  and  to 
point  out  the  inconvenience  or  impropriety  of  giving  exhaustive 
and  unqualified  answers,  and  also  having  in  mind  what  was  said 
by  Lord  'Selborne  in  Valin  v.  Langlois  (1879),  5 App.  Cas.  115, 
at  p.  118,  and  by  Mr.  Justice  'Strong,  in  Severn  y.  The  Queen 
(1878),  2 Can.  S.C.R.  70,  at  p.  103,  and  as  to  the  necessity  of 
making  every  presumption  in  favour  of  the  constitutional  validity 
of  a statute,  it  would,  in  my  opinion,  be  improper  for  this  Court, 
without  hearing  argument  on  behalf  of  the  Dominion,  to  reach  a 
conclusion  that  the  provisions  of  the  Insurance  Act  of  Canada  and 
of  the  Criminal  Code  here  in  question  are  ultra  vires , particularly 
where  we  are  advised  that,  if  the  case  is  appealed  or  brought  pro- 
perly before  the  Supreme  Court  of  Canada,  the  Attorney-General 
for  Canada  will  be  there  represented. 

There  seems  to  be  a conflict  between  the  provisions  of  the 
Insurance  Act  of  Canada  and  the  provisions  of  the  Criminal  Code 
here  in  question,  and  those  of  the  provincial  statutes  on  which  we 
are  asked  to  give  an  opinion.  If  there  is  such  a conflict,  the 
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Dominion  statutes  must,  if  valid,  prevail,  under  the  principles  laid 
down  in  La  Compagnie  Hy dr antique  de  St.  Frangois  v.  Conti- 
nental Heat  and  Light  Co.,  [1909]  A.C.  194,  and  other  cases,  even 
if  the  provincial  statutes  standing  alone  might  have  been  valid. 

I would  answer  the  first  question  in  the  negative;  the  second 
question  in  the  affirmative.  This  would  make  the  answer  to  the 
third  question  unnecessary. 

In  the  result  the  convictions  were  affirmed,  and  the  questions 
submitted  by  the  ’Lieutenant-Governor  were  answered  as  stated  by 
the  Chief  Justice  (Master  J.,  and  Ferguson,  J.A.,  dissenting  as 
to  question  1). 


[APPELLATE  DIVISION.] 

Burns  v.  Graham. 

Bankruptcy — Dismissal  of  Action  Brought  by  Trustee — Costs — Payment 
by  Trustee  Personally — Special  Reason  for  not  Directing  Payment 
out  of  Estate  — Discretion  of  Trial  Judge  — Appeal  — Bankruptcy 
Rule  54(3). 

The  judgment  of  Mulock,  C.J.Ex.,  51  O.L.R.  564,  dismissing  the  action 
and  requiring  the  plaintiff,  suing  as  the  authorised  trustee  in  bank- 
ruptcy of  a milling  company,  to  pay  the  costs  out  of  his  own  money, 
was  affirmed,  the  Court  being  unable  to  find  that  the  discretion  re- 
posed in  the  trial  Judge  by  Bankruptcy  Rule  54(3)  was  wrongly 
exercised. 

Where  an  authorised  trustee  embarks  upon  litigation,  and  the  estate  in 
his  hands  is  insufficient  to  pay  the  costs  awarded  to  the  defendant,  or 
there  is  no  estate  in  his  hands,  the  discretion  may  properly  he  exer- 
cised by  making  the  costs  payable  by  him  personally.  In  such  a case 
the  trustee  can  always  protect  himself  by  refusing  to  embark  upon 
the  litigation  unless  indemnified  by  the  creditors  against  the  costs 
he  may  be  ordered  to  pay. 

Quaere,  whether  the  application  of  the  Rule  is  not  conditioned  upon 
there  being  in  the  hands  of  the  trustee  funds  or  estate  sufficient  to 
pay  the  costs. 

An  appeal  by  the  plaintiff  from  the  judgment  of  Mulock, 

C.J.Ex.,  51  O.L.R.  564. 

October  2.  The  appeal  was  heard  by  Meredith,  C.J.O.,  Mac- 
laren,  Hodgins,  and  Ferguson,  JJ.A. 

A.  B.  Cunningham,  K.C.,  and  Christopher  C.  Robinson,  K.C., 
for  the  appellant. 

M.  Wright,  for  the  defendant,  respondent. 

December  29.  The  judgment  of  the  Court  was  read  by 
Meredith,  C.J.O. : — This  is  an  appeal  by  the  plaintiff,  who  is  the 
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authorised  trustee  in  bankruptcy  of  the  Judge  Jones  Milling  Com- 
pany Limited,  from  the  judgment,  dated  the  31st  January,  1922, 
which  was  directed  to  be  entered  by  the  Chief  Justice  of  the  Ex- 
chequer, after  the  trial  before  him,  sitting  without  a jury,  at  Belle- 
ville, on  the  23rd  November,  1921. 

Upon  the  argument  we  dismissed  the  appeal,  except  in  so  far  as 
ot  relates  to  the  question  of  costs. 

It  is  contended  by  the  appellant  that  the  learned  Chief  Justice 
erred  in  directing  that  the  costs  of  the  action  should  be  paid  by  the 
appellant,  the  contention  being  that  they  should  have  been  made 
payable  out  of  the  estate  and  out  of  that  only,  and  in  support  of 
that  contention  he  relies  upon  the  provisions  of  Bankruptcy  Rule 
54(3),  which  provides  that  “ where  an  action  is  brought  by  or 
against  an  authorised  trustee  as  representing  the  estate  of  the 
debtor  ...  he  shall  not  be  personally  liable  for  costs  unless 
the  Judge  before  whom  the  action,  cause  or  matter  is  tried  for  some 
special  reason  otherwise  directs/’ 

The  learned  Chief  Justice  exercised  that  discretion  adversely  to 
the  appellant,  his  reasons  being : — 

(1)  That  the  appellant  took  no  steps  to  ascertain  whether  the 
charges  he  made  in  his  pleading  were  well-founded. 

(2)  That  the  charges  were  baseless,  and  the  defendants  (in  this 
and  another  action)  were  entitled  to  an  unqualified  vindication  of 
their  conduct,  a material  element  of  which  was  the  payment  to  them 
of  costs  by  the  person  responsible  for  the  charges. 

(3)  That  he  doubted  from  the  evidence  whether  there  were  assets 
to  pay  the  defendants’  costs;  and  that,  even  if  there  were,  they 
should  not  be  wasted  in  unwise  and  profitless  litigation,  as  too  often 
happened  under  the  repealed  Insolvent  Act;  ajid  that,  if  the  estate 
is  “ not  good  for  the  costs,”  and  the  appellant  were  not  required  to 
pay  them,  the  defendants  would  be  penalised  in  defending  their 
rights  and  honour. 

I am  unable  to  find  that  the  discretion  which  was  reposed  in 
the  learned  Chief  Justice  by  the  Rule  was  wrongly  exercised,  and  I 
would  dismiss  the  appeal  as  to  costs. 

It  is  a safe  general  rule  that  where  an  authorised  trustee 
embarks  upon  litigation,  and  the  estate  in  his  hands  is  insufficient 
to  pay  the  costs  awarded  to  the  defendant,  or  there  is  no  estate  in 
his  hands,  the  discretion  mentioned  in  Rule  54(3)  may  properly 
be  exercised  by  making  the  costs  payable  by  him  personally.  In 
such  a case  the  trustee  can  always  protect  himself  by  refusing  to 
embark  upon  the  litigation  unless  indemnified  by  the  creditors 
against  the  costs  he  may  be  ordered  to  pay. 
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If  it  were  otherwise,  a trustee  might  at  his  pleasure  bring  actions 
for  the  success  of  which  there  was  little  or  no  hope,  and  in  case  of 
defeat  the  wronged  defendant  would  he  left  to  bear  the  burden  of 
the  costs  of  defending  himself  against  the  unfounded  attack  made 
upon  him. 

It  may  be  open  to  question  whether  Rule  54  has  any  application 
where  there  is  no  estate  or  one  not  sufficient  to  answer  the  costs ; in 
other  words,  whether  its  application  is  not  conditioned  upon  there 
being  in  the  hands  of  the  trustee  funds  or  estate  sufficient  to  pay 
the  costs. 

Appeal  dismissed  with  costs. 


[APPELLATE  DIVISION.] 

Rex  v.  Kerr  et  al. 

Criminal  Law — Indictment  for  Offence  against  sec.  464(a)  of  Criminal 
Code — Having  in  Possession  Instruments  of  Housebreaking — Omis- 
sion of  Words  “ without  Lawful  Excuse  ” — Prisoners  Pleading  “ not 
Guilty  ” without  Making  Objection  to  Indictment  — Amendment 
Made  on  Application  of  Grown — Necessary  Averment — Burden  of 
Proof — Power  to  Amend — Refusal  of  Chairman  of  Sessions  to  State 
Case — Application  to  Court  of  Appeal  for  Direction — Secs.  889(2) 
and  898  of  Code — Scope  of — “Defect.”  _ 

The  prisoner  K.,  with  two  others,  was  indicted  and  tried  at  the  General 
Sessions  of  the  Peace  for  the  offence  described  in  sec.  464(a)  of  the 
Criminal  Code — “ having  in  his  possession  by  night,  without  lawful 
excuse,  the  proof  of  which  shall  lie  upon  him,  any  instrument  of 
housebreaking.”  The  indictment,  as  found  by  the  grand  jury,  did 
not  contain  the  words  “ without  lawful  excuse.”  The  indictment 
having  been  read,  the  prisoners  pleaded  “ not  guilty,”  and  raised  no 
objection  until  after,  counsel  for  the  Crown  had  applied  to  amend  the 
indictment  by  inserting  in  it  the  words  that  were  omitted,  whereupon 
counsel  for  one  of  the  prisoners  objected  that,  the  omission  being  of 
matter  of  substance,  the  amendment  ought  not  to  be  made — but  it 
was  allowed.  The  trial  proceeded,  and  the  prisoners  were  found 
guilty.  The  Chairman  of  the  Sessions  having  refused  to  state  a case 
for  the  opinion  of  the  appellate  Court,  the  prisoner  K.  applied  for  a 
direction  to  the  Chairman  to  do  so: — 

Held,  that  the  allegation  that  the  possession  was  without  lawful  excuse 
was  a necessary  averment  notwithstanding  that  the  burden  of  proof 
of  lawful  excuse  was  upon  the  prisoner. 

Regina  v.  Harvey  (1871),  L.R.  1 C.C.R.  284,  11  Cox  C.C.  662,  followed. 

It  was  contended  that  the  indictment  disclosed  no  offence,  and  that  the 
amendment  ought  not  to  have  been  made: — 

Held,  that  the  contention  was  answered  by  secs.  889(2)  and  898  of  the 
Criminal  Code,  the  intention  to  charge  an  offence  under  sec.  464(a) 
being  manifest,  and  the  omission  of  the  words  “ without  lawful 
excuse  ” being  a “ defect  apparent  on  the  face  ” of  the  indictment, 
within  the  meaning  of  sec.  898  (Hodgins,  J.A.,  and  Rose,  J.,  doubting 
as  to  the  effect  of  sec.  898,  and  Rose,  J.,  dissenting  as  to  sec.  889(2) ). 

Rex  v.  Bainbridge  (1918),  42  O.L.R.  203,  explained  and  distinguished. 


1922. 
Dec.  29. 


App.  Div. 

1922. 

Burns 

v. 

Graham 

Meredith, 

C.J.O. 


liii.]  ONTARIO  LAW  REPORTS. 

The  prisoners,  having  pleaded  “ not  guilty  ” and  not  having  demurred 
or  moved  to  quash  the  indictment  before  pleading,  were,  by  sec.  898, 
precluded  from  raising  the  objection  afterwards  except  by  leave,  and 
leave  was  not  obtained;  but,  even  if  the  objection  had  been  raised 
before  pleading,  the  amendment  was  properly  allowed. 

The  application  was  dismissed  (Rose,  J.,  dissenting). 

Motion  on  behalf  of  the  prisoner  Kerr  for  a direction  to  the 
Chairman  of  the  General  -Sessions  of  the  Peace  for  the  County  of 
Lincoln  to  state  a case  for  the  opinion  of  the  Appellate  Division, 

October  1.  The  motion  was  heard  by  Meredith,  C.J.O.,  Mac- 
laren,  Hodgins,  and  Ferguson,  JJ.A.,  and  Rose,  J. 

F.  W.  Griffiths , for  the  prisoner. 

Edward  Bayly,  K.C.,  for  the  Crown. 

December  29.  Meredith,  C.J.O. : — The  prisoner,  with  two 
others,  was  indicted  and  tried  at  the  General  Sessions  of  the  Peace 
for  the  offence  described  in  sec.  464(a)  of  the  Criminal  Code.  That 
section  provides  as  follows : — 

464.  Every  one  is  guilty  of  an  indictable  offence  and  liable  to 
five  years’  imprisonment  who  is  found, — 

“ (a)  having  in  his  possession  by  night,  without  lawful  excuse, 
the  proof  of  which  shall  lie  upon  him,  any  instrument  of  house- 
breaking.” 

The  indictment,  as  found  by  the  grand  jury,  did  not  contain  the 
words  “ without  lawful  excuse.”  The  allegation  that  the  possession 
was  without  lawful  excuse  is  a necessary  averment,  notwithstand- 
ing that  the  burden  of  proof  of  lawful  excuse  is  upon  the  prisoner : 
Regina  v.  Harvey  (1871),  L.R.  1 C.C.R.  284,  11  Cox  C.C.  662. 

According  to  the  record  of  the  proceedings  at  the  trial,  the 
indictment  having  been  read,  the  prisoners  pleaded  “ not  guilty,” 
and  raised  no  objection  to  it  until  after  counsel  for  the  Crown  had 
applied  to  amend  the  indictment  by  inserting  in  it  the  words  that 
were  omitted,  whereupon  counsel  for  the  prisoner  -Simone  objected 
that,  the  omission  being  of  matter  of  substance,  the  amendment 
ought  not  to  be  made — but  it  was  allowed. 

At  the  conclusion  of  the  case,  the  prisoners  having  been  found 
guilty  by  the  petit  jury,  counsel  for  the  prisoner  Simone  moved 
for  the  arrest  of  judgment,  on  the  ground  that  the  indictment 
as  returned  by  the  grand  jury  disclosed  no  offence,  and  that 
the  amendment  ought  not  to  have  been  made,  and  also  on  the 
ground  that  the  prisoners  had  not  pleaded  to  the  amended  indict- 
ment. 

Application  was  subsequently  made  to  the  Chairman  of  the 
Sessions  for  a stated  case  for  the  opinion  of  a Divisional  Court  as  to 
whether  the  motion  in  arrest  of  judgment  should  not  have  been 
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App.  Div.  granted  and  as  to  the  propriety  of  making  the  amendment  that 
1922.  was  made,  and  that  application  was  refused. 

The  prisoner  Kerr  (not  Simone)  now  applies  for  a direction  to 
v.  the  trial  Judge  to  state  the  case  which  he  refused  to  state.  In 
Kerrjet  al.  support  of  his  motion,  counsel  for  the  prisoner  Kerr  relied  on  Rex 
Meredith,  v.  Bainbridge  (1918),  42  O.L.R.  203,  42  D.L.R.  493. 

C.J.O.  We  0Ugj1t^  no  doubt,  to  follow  the  decision  in  that  case;  and,  if 

it  was  decided  that  an  indictment  is  defective  because  of  the 
omission  of  the  averment  of  something  necessary  to  constitute  the 
offence  intended  to  be  charged,  the  motion  should  be  granted.  But 
is  that  the  effect  of  the  decision  ? 

The  view  of  the  Court  in  that  case  was  that  the  indictment 
charged  but  one  seditious  libel,  and  that  the  effort  of  the  amend- 
ment was  to  charge  seven  such  libels,  and  that  therefore  the  petit 
jury  may  have  convicted  of  libels  an  indictment  for  which  had  been 
ignored  by  the  grand  jnry.  It  should  be  mentioned  that  particu- 
lars had  been  delivered  which,  in  the  view  of  the  Court,  charged 
seven  libels,  and  that  the  particulars  as  well  as  the  indictment  were 
before  the  grand  jury. 

It  is  clear,  I think,  that  nothing  was  decided  which  prevents  us 
from  holding  that  in  the  case  at  bar  the  amendment  was  properly 
allowed.  In  addition  to  the  amendment  by  adding  the  additional 
six  charges,  the  indictment  was  amended  in  another  particular; 
what  was  charged  was  alleged  to  be  “ contrary  to  the  Criminal  Code, 
section  184,”  and  the  trial  Judge  permitted  an  amendment  by 
substituting  the  figures  “ 134,”  the  number  of  the  proper  section, 
for  the  figures  “ 184.”  This  amendment  Clute,  J.,  said  (42  O.L.R. 
at  p.  218)  was  properly  made. 

In  my  opinion,  secs.  889(2)  and  898  of  the  Criminal  Code 
furnish  a complete  answer  to  the  contention  of  counsel  for  the 
prisoner.  Section  889(2)  provides  as  follows: — 

“ If  it  appears  . . . that  there  is  in  the  indictment 

an  omission  to  state  or  a defective  statement  of  anything  requisite 
to  constitute  the  offence  . . . but  that  the  matter  omitted  is 

proved  by  the  evidence,  the  court  before  which  the  trial  takes  place, 
if  of  opinion  that  the  accused  has  not  been  misled  or  prejudiced 
in  his  defence  by  such  error  or  omission,  shall  amend  the  indict- 
ment or  count  as  may  be  necessary.” 

I am  unable  to  see  any  reason  why  this  subsection  is  not  applic- 
able— the  burden  of  proving  the  lawful  excuse  being,  as  I have 
said,  on  the  accused. 

Section  898  is  as  follows : — 

“ Every  objection  to  any  indictment  for  any  defect  apparent  on 
the  face  thereof  shall  be  taken  by  demurrer,  or  motion  to  quash  the 
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indictment,  before  the  defendant  has  pleaded,  and  not  afterwards, 
except  by  leave  of  the  conrt  or  judge  before  whom  the  trial  takes 
place,  and  every  court  before  which  any  such  objection  is  taken 
may,  if  it  is  thought  necessary,  cause  the  indictment  to  be  forth- 
with amended  in  such  particular,  by  some  officer  of  the  court  or 
other  person,  and  thereupon  the  trial  shall  proceed  as  if  no  such 
defect  had  appeared. 

“ 2.  No  motion  in  arrest  of  judgment  shall  be  allowed  for  any 
defect  in  the  indictment  which  might  have  been  taken  advantage  of 
by  demurrer,  or  amended  under  the  authority  of  this  Act.” 

In  the  corresponding  provision  of  the  Imperial  Act,  14  & 15 
Viet.  ch.  100,  sec.  25,  the  word  “ defect  ” is  qualified  by  the  word 
“ formal.”  The  change  made  by  Parliament  must  have  been  made 
for  the  purpose  of  enlarging  the  powers  conferred  by  the  section 
so  as  to  include  defects  other  than  formal  ones,  and  there  is,  in  my 
opinion,  no  ground  for  limiting  sec.  898  to  formal  defects. 

The  section  does  not,  of  course,  authorise  an  amendment  which 
substitutes  a different  offence  for  that  intended  to  be  charged  or 
the  addition  of  other  offences.  It  is  manifest  from  the  indictment 
that  it  was  intended  to  charge  an  offence  under  sec.  464 (a),  but 
there  was  a defect  in  the  indictment  by  reason  of  the  omission  of 
the  words  “ without  lawful  excuse,”  which,  in  my  opinion,  brings 
the  case  within  the  section. 

As  I have  said,  the  prisoners  pleaded  “ not  guilty  ” and  did  not 
demur  or  move  to  quash  the  indictment  before  pleading,  and  there- 
fore are,  by  the  section,  precluded  from  raising  the  objection 
afterwards  except  by  leave,  and  leave  was  not  obtained ; but,  even  if 
the  objection  had  been  raised  before  pleading,  the  amendment  was 
properly  allowed. 

Other  questions  were  asked  to  be  stated  which  were  dealt  with 
on  the  argument  adversely  to  the  applicant. 

I would  dismiss  the  motion. 

Maclaren  and  Ferguson-,  JJ.A.,  agreed  with  Meredith,  C.J.O. 

Hodgins,  J.A. : — -While  I am  in  favour  of  giving  the  widest 
interpretation  to  the  sections  of  the  Criminal  Code  relating  to 
amendment,  etc.,  I share  the  doubts  of  my  brother  Rose  in  regard 
to  sec.  898. 

I am  glad  that  my  Lord  the  Chief  Justice  of  Ontario  has  been 
able  to  take  a view  of  Rex  v.  Bairibridge  which  enables  him  to  say 
that  that  case  affords  no  obstacle  to  giving  effect  to  the  sections 
relied  on  by  the  Crown  here. 

Otherwise  some  of  the  statements  in  it  would  seem  to  stand  in 
the  way.  They  are,  however,  all  based  on  the  idea  that  <e  a seditious 
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App.  Div.  libel ” could  not  properly  describe  what  appeared  in  seven,  or  even 
1922.  two,  separate  documents,  and  that  these  could  not  be  regarded 
together  as  evidence  to  prove  a seditious  intention,  which,  under 

v.  sec.  132,  is  all  that  is  necessary  to  constitute  “ a seditious  libel.” 
Kerr  et  al. 


Hodgins, 

J.A. 


Rose,  J. : — The  indictment  was  amended  as  soon  as  the  prisoner 
had  pleaded  and  before  the  case  had  been  opened  to  the  jury;  and  I 
find  myself  unable  to  adopt  the  view  that  the  amendment  was 
authorised  by  sec.  889(2)  of  the  Criminal  Code.  That  section 
applies  “ if  it  appears  that  ...  there  is  in  the  indictment 
. . . an  omission  to  state  . . . anything  requisite  to  con- 
stitute the  offence  . . . but  that  the  matter  omitted  is  proved 

by  the  evidence  . . 99  It  does  not  profess  to  confer  any  power 

except  in  the  circumstances  stated,  and  while  it  may  well  be  that  if 
counsel  for  the  prosecution  had  abstained  from  moving  at  the 
opening  of  the  trial,  and  had  waited  until  the  evidence  had  been 
given,  and  had  then  moved,  the  trial  Judge  could  properly  have 
made  the  order,  I do  not  think  that  the  power  which  the  trial 
Judge  acquired  at  a later  stage  of  the  proceedings  can  relate  back 
so  as  to  validate  his  earlier  act. 


As  to  whether  sec.  898  applies,  I entertain  very  considerable 
doubt.  Its  words  are  very  general — “ any  defect  apparent  on  the 
face  ” of  the  indictment — and  this  indictment  was,  on  its  face, 
defective  in  that,  without  the  averment*  of  the  absence  of  lawful 
excuse,  it  failed  to  charge  any  crime.  But,  admittedly,  it  is  not 
every  indictment  which  fails  to  state  a crime  that  can  be  amended 
under  this  section:  there  may  be  omissions  of  averments  so  im- 
portant that  every  one  would  say  that  the  indictment  as  found 
affords  no  evidence  that  the  grand  jury  really  intended  to  present 
the  accused  for  the  crime  in  respect  of  which  it  is  proposed  to  put 
him  on  trial ; and  where  the  omissions  are  of  that  character  it  is 
clear,  I think,  that  sec.  898  cannot  be  applied  without  practically 
depriving  the  accused  of  his  right  to  have  his  case  submitted  to  the 
grand  jury.  The  section  was  not  intended  to  authorise  the  Court 
to  put  a man  on  trial  on  a charge  framed  in  court  instead  of  on  an 
indictment  regularly  found.  The  expression  “any  defect”  must 
therefore  be  read  as  subject  to  some  qualification,  and  the  difficulty 
is  in  defining  the  qualification.  It  has  been  said  that  “ defects  in 
matters  of  substance  are  not  amendable,  for  the  very  good  reason  that 
if  there  is  an  omission  of  the  averment  of  a material  ingredient, 
without  which  there  is  no  offence  known  to  the  law  charged  against 
the  defendant,  then  there  is  no  indictment;  there  is  nothing  to 
amend,  and  the  only  thing  to  be  done  is  to  quash  the  defective 
document  and  set  it  aside;”  per  Wurtele,  J.,  in  Regina  v.  Cameron 
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(1898),  2 Can.  Crim.  Cas.  173,  at  p.  175;  and  “ a formal  defect  or 
an  imperfect  averment  in  an  indictment  or  in  a count  may  be 
corrected  by  the  court  when  an  objection  is  raised,  but  matters  of 
substance  cannot  be  amended,  and  essential  allegations  which 
have  been  entirely  omitted  cannot  be  added  by  the  court per 
the  same  learned  Judge  in  Regina  v.  Weir  (No.  5)  (1900),  3 Can. 
Crim.  Cas.  499,  at  p.  503.  And  the  amendments  that  were  under 
consideration  in  the  cases  in  which  these  statements  were  made 
were  of  but  little  more  importance  than  the  amendment  made  in 
the  present  case.  iSee  also  Rex  y.  Cohen  (1912),  26  O.L.R.  497, 
particularly  per  Magee,  J.A.,  at  p.  507. 

To  adopt  and  apply  in  the  present  case  the  language  of  Wurtele, 
J.,  in  the  cases  from  which  I have  quoted,  might  be  unduly  to 
restrict  the  effect  of  sec.  898.  The  prisoner  here  knew,  from  the 
indictment,  that  he  was  charged  with  having  instruments  of  house- 
breaking in  his  possession  by  night;  and  he  knew  that  if,  upon  the 
trial  of  a charge  preferred  under  sec.  464(a)  of  the  Criminal  Code, 
it  was  proved  that  he  was  in  possession  of  those  instruments  by 
night  lie  would  be  convicted  unless  he  proved  that  he  had  a lawful 
excuse.  He  was  not,  because  of  the  amendment,  suddenly  called 
upon  to  meet  a case  which  he  had  not  expected  to  have  to  meet,  and 
I am  glad  that  the  majority  of  the  members  of  the  Court  are  able 
to  reach  the  conclusion  that  it  is  clear  that  the  objection  which  he 
now  takes  to  his  conviction  is  not  well-founded.  But,  as  I have 
said,  I am  not  quite  convinced : I do  not  feel  sure  as  to  the  side  of 
the  line  upon  which  this  particular  “ defect  ” falls ; and,  as  at 
present  advised,  I should  be  in  favour  of  granting  the  application 
for  a direction  to  the  trial  Judge  to  state  a case,  so  that  the  matter 
might  be  further  debated. 


App.  Div. 

1922. 

Rex 

v. 

Kerb  et  al. 
Rose,  J. 


Application  dismissed  (Rose,  J.,  dissenting.) 


[APPELLATE  DIVISION.]  1922. 

Piper  v.  Hill.  Dec-  29. 

Damages — Death  of  Child  Caused  by  Negligence  of  Defendant — Action 
by  Parents  under  Fatal  Accidents  Act,  R.8.0.  191 h,  ch.  151 — Reason- 
able Expectation  of  Pecuniary  Advantage — Damages  Assessed  by 
Jury — Reduction  of  Amount  on  Appeal — Judicature  Act , sec.  27 — 

Parents  Maintenance  Act,  1921,  11  Geo.  V.  ch.  52. 

In  an  action  under  the  Fatal  Accidents  Act  by  the  parents  of  a boy  six 
years  and  five  months  old,  who  was  run  over  by  the  defendant’s  motor 
vehicle  and  so  injured  that  he  died,  the  jury  found  that  the  defend- 
ant had  not  rebutted  the  presumption  of  negligence  established  by 
the  Motor  Vehicles  Act,  and  assessed  the  damages  at  $1,200:  — 
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Held,  that  the  damages  should  be  estimated  upon  the  basis  of  the 
pecuniary  advantage  which  the  parents  might  reasonably  expect  to 
receive  from  the  continuance  of  the  boy’s  life. 

Taff  Vale  Railway  Go.  v.  Jenkins,  [1913]  A.C.  1,  followed. 

In  the  circumstanced  of  this  case,  the  appellate  Court,  acting  under 
the  power  given  by  sec.  27  of  the  Judicature  Act,  reduced  the  dam- 
ages to  $400. 

Barnett  v.  Cohen,  [1921]  2 K.B.  461,  Wallace  v.  Grand  Trunk  Railway 
Co.  (1921),  49  O.L.R.  117,  and  earlier  cases,  referred  to. 

The  possible  liability  of  a child,  under  the  Parents  Maintenance  Act, 
1921,  11  Geo.  V.  ch.  52,  for  the  maintenance  of  his  parents,  is  too 
remote  to  have  any  bearing  on  the  quantum  of  the  damages  in  such 
a case  as  this. 

An  appeal  by  the  defendant  from  a judgment  of  Middleton, 
J.,  of  the  11th  May,  1922,  on  the  verdict  of  a jury,  in  favour  of  the 
plaintiff  for  the  recovery  of  $1,200  damages  and  the  costs  of  the 
action. 

The  action  was  brought  by  the  father  and  mother  of  a boy,  six 
years  and  five  months  of  age,  who  was  injured  by  being  run  over  in 
Camden  street,  in  the  city  of  Toronto,  by  an  automobile  driven  by 
the  defendant,  and  died  in  consequence  of  his  injuries. 

The  jury  found  that  the  defendant  had  not  rebutted  the  pre- 
sumption of  negligence  against  him  under  the  Motor  Vehicles  Act, 
and  assessed  the  damages  at  $1,200. 

September  22.  The  appeal  was  heard  by  Maclaren,  Hodgins, 
and  Ferguson,  JJ.A.,  and  Orde,  J. 

B.  N.  Davis , K.C.,  for  the  appellant. 

J.  M.  McEvoy , K.C.,  and  W.  G.  R.  Bartram,  for  the  plaintiffs, 
respondents. 

December  29.  The  judgment  of  the  Court  was  read  by 
Maclaren,  J.A.  (after  stating  the  facts  as  above)  : — As  our  Fatal 
Accidents  Act  (R.S.O.  1914,  ch.  151),  under  which  this  action 
was  brought,  is  substantially  taken  from  the  English  statute, 
better  known  as  Lord  CampbelPs  Act,  we  have  the  advantage  of 
the  wider  jurisprudence  of  England  on  the  subject:  all  the  more 
ought  we  to  follow  the  decisions  of  their  highest  Courts  under  such 
circumstances. 

Up  to  ten  years  ago  there  was  a conflict  of  opinion  in  the  Courts 
of  England  and  Ireland  as  to  what  was  the  proper  method  of 
estimating  the  damages  to  be  paid  to  parents  by  those  responsible 
for  the  death  of  their  children;  but  the  matter  was  finally  settled 
in  the  House  of  Lords  by  the  decision  in  the  case  of  Taff  Vale  RaiJ- 
way  Co.  v.  Jenkins , [1913]  A.C.  1.  In  that  case  Viscount  Haldane, 
the  Lord  Chancellor,  in  discussing  what  was  the  proper  question  to 
be  submitted  to  a jury,  or  what  should  be  laid  down  by  a Judge,  in 
these  cases,  answered  (p.  6)  by  quoting  from  an  earlier  case, 
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Dalton  v.  South  Eastern  Railway  Co.  (1858),  4 C.B.N^S.  296,  the 
question  suggested  by  Willes,  J.,  “ Was  there  a reasonable  pecuniary 
advantage  ?”  Lord  Atkinson  said  ( p.  7 ) : “ All  that  is  necessary 
is  that  a reasonable  expectation  of  pecuniary  benefit  should  be 
entertained  by  the  person  who  sues.” 

The  other  law  Lords  who  heard  the  case  were  agreed  that  the 
proper  test  was  the  expectation  of  future  pecuniary  advantages 
which  the  parents  might  reasonably  have  expected  to  receive  from 
their  deceased  child;  and  this  has  been  since  held  to  be  the  proper 
form  of  question  or  instruction  in  such  cases. 

There  has  been  a very  great  diversity  in  our  own  Courts  as  to 
what  should  be  the  scale  or  rule  on  which  such  awards  or  verdicts 
should  be  made. 

Formerly  the  Courts  had  no  power  to  vary  a verdict  without 
obtaining  the  consent  of  the  jury,  or  of  the  parties,  and  many 
extravagant  verdicts  in  these  cases  were  reduced  in  this  way:  but 
now,  by  sec.  27  of  the  Judicature  Act,  the  Court  may  vary  an 
extravagant  verdict  without  the  consent  of  the  jury  or  a new  trial. 

There  has  been  a great  tendency  in  these  cases,  especially  where 
the  unfortunate  victim  of  the  accident  has  been  a child,  for  juries 
to  forget  that  their  duty  is  not  to  estimate  the  value  of  the  life 
of  the  child,  but  to  endeavour  to  ascertain  from  the  evidence  what 
sum  there  is  a reasonable  ground  of  expectation  that  the  child 
might,  if  he  had  not  met  with  this  accident,  have  contributed 
towards  the  support  and  maintenance  of  his  parents  on  whose  behalf 
the  action  has  been  brought.  There  is  nothing  in  the  evidence  in 
the  present  case  to  suggest  that  the  plaintiffs  had  any  expectation 
or  looked  forward  to  receiving  support  from  him.  His  father  says 
he  intended  to  keep  him  at  school  until  he  was  16  years  of  age, 
and  that  the  boy  would  cost  him  meantime  $300  to  $400  a year, 
hut  this  must  be  an  overestimate,  as  he  had  brought  up  his  'family 
of  six,  when  his  earnings  were  at  the  time  of  the  trial  only  $22 
for  a full  week.  Being  a watch-case  maker,  his  son  could  be  of  no 
assistance  to  him  in  his  business.  The  plaintiff  and  his  witnesses 
agree  that  he  was  a small,  undersized  boy  for  his  years,  and  the 
doctor  who  attended  him  said  that  he  took  him  from  his  appearance 
to  be  about  four  years  of  age,  whereas  his  real  age  was  six  years  and 
five  months;  so  that  the  probabilities  are  that  he  might  not  even 
live  to  reach  the  time  when,  his  father  thought,  he  might  begin  to 
earn;  still  less  attain  the  age  when  he  would  have  money  to 
spare  for  his  parents.  There  is  also  to  he  taken  into  account  the 
possibility  of  the  death  of  his  parents  even  before  they  had  received 
any  contributions  from  him,  and  the  greater  improbability  of  their 
receiving  any  considerable  sums. 
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The  latest  English  reported  case  on  the  subject  that  I have  seen 
which  bears  any  close  analogy  to  the  present  one,  and  which  very 
fully  discusses  the  jurisprudence  on  the  subject,  is  Barnett  v. 
Cohen,  [1921]  2 K.B.  461,  which  was  tried  before  McCardie,  J. 
He  says,  at  p.  470,  “ that  the  plaintiff  must  adduce  such  evidence  as 
affords  the  Judge  a reasonable  basis  on  which  to  infer  that  pecu- 
niary damage  has  been  inflicted  on  the  plaintiff/’  In  one  case  it 
was  held  sufficient  that  a child  of  twelve  years  would  in  a very 
short  time  have  earned  wages  at  a factory  near  its  father’s  home ; in 
another  case  a reasonable  probability  of  pecuniary  advantage  to  the 
parents  was  held  sufficient.  He  says  at  pp.  472,  473 : In  the 

present  action  the  plaintiff  has  not  satisfied  me  that  he  had  a 
reasonable  expectation  of  pecuniary  benefit.  His  child  was  under 
four  years  of  age.  The  boy  was  subject  to  all  the  risks  of  illness, 
disease,  accident  and  death.  His  education  and  upkeep  would  have 
been  a substantial  burden  for  many  years  if  he  had  lived.  He 
might  or  might  not  have  turned  out  a useful  young  man.  He 
would  have  earned  nothing  till  about  sixteen  years  of  age.  He 
might  never  have  aided  his  father  at  all.  He  might  have  proved  a 
mere  expense.  I cannot  adequately  speculate  one  way  or  the  other 
. . . The  whole  matter  is  beset  with  doubts,  contingencies,  and 

uncertainties  . . . Upon  the  facts  of  this  case  the  plaintiff 

has  not  proved  damage  either  actual  or  prospective.  His  claim  is 
pressed  to  extinction  by  the  weight  of  multiplied  contingencies. 
The  action  therefore  fails.  Even  if  I had  awarded  damages  they 
would  not  have  exceeded  the  £10  paid  into  Court  by  the  defendants 
with  a denial  of  liability.  The  suggested  heads  of  damage,  other 
than  the  one  I have  above  dealt  with,  are  clearly  invalid.” 

The  present  case  is  much  stronger  for  the  defendant  than  was 
the  Barnett  case.  The  plaintiffs  include  in  their  claim  the  funeral 
bill,  which  they  have  no  legal  right  to  do : Halsbury’s  Laws  of  Eng- 
land, vol.  3,  p.  407,  para.  857;  and  also  the  hospital  bill,  which  was 
paid  by  the  defendant. 

The  general  trend  of  the  jurisprudence  of  this  Province  is 
against  such  extravagant  claims  as  are  now  put  forth  on  behalf  of 
the  plaintiffs  in  this  case.  The  following  cases  are  selected  as 
typical  illustrations  of  recent  cases: — 

In  Ricketts  v.  Village  of  Markdale  (1900),  31  O.R.  610,  a 
Divisional  Court,  reversing  the  decision  of  the  trial  Judge,  held 
the  Corporation  of  the  Village  of  Markdale  liable  for  having  allowed 
large  sticks  of  square  timber  to  remain  loosely  piled  partly  on  the 
sidewalk  and  one  at  least  partly  on  the  roadway,  which  on  being 
swung  around  crushed  and  killed  the  plaintiff’s  son,  who  was  seven 
years  of  age.  The  damages  had  been  assessed  by  the  trial  Judge  at 
$400,  and  judgment  was  entered  for  that  amount. 
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In  Stephens  v.  Toronto  Railway  Co.  (1905),  11  O.L.R.  19,,  the 
plaintiff  sued  as  father  and  administrator  of  the  estate  of  his 
deceased  son,  twenty-two  years  of  age,  who  was  killed  through  the 
negligence  of  the  defendants.  He  was  a labourer,,  earning  $35  a 
month.  He  was  generous  to  his  father  and  other  relatives.  The 
jury  awarded  $2,100  damages,  and  the  company  appealed.  The 
Court  intimated  that  the  amount  was  excessive,  and  the  defendant 
offered  to  pay  $500  without  costs,  which  the  plaintiff  accepted. 

In  McKeown  v.  Toronto  Railway  Co.  (1908),  19  O.L.R.  361, 
an  action  was  brought  against  the  defendants  for  having  caused 
the  death  of  the  plaintiffs  son,  over  four  years  of  age,  by  running 
a car  over  him  in  the  street.  The  jury  gave  a verdict  of  $300,  and 
the  verdict  was  upheld  by  the  Court  of  Appeal  on  a division  of 
three  against  two;  the  minority  being  in  favour  of  dismissing  the 
action  entirely. 

In  London  and  Western  Trusts  Co.  v.  Grand  Trunk  Railway 
Co.  (1910),  22  O.L.R.  262,  an  action  brought  under  Lord  Camp- 
bell’s Act  on  behalf  of  the  father  and  mother  of  an  unmarried 
fireman,  twenty  years  of  age,  in  the  employment  of  the  defendants, 
the  jury  rendered  a verdict  against  the  defendant  company  for 
$1,800.  This  amounted  to  three  years’  wages  of  the  deceased, 
which  the  Court  considered  “grossly  excessive  and  unwarranted.” 
The  Court  considered  $500  a reasonable  amount,  the  parties 
accepted  the  suggestion,  and  a judgment  for  that  amount  was 
recorded. 

The  latest  judgment  that  I can  find  on  the  subject  in  our  own 
reports  is  Wallace  v.  Grand  Trunk  Railway  Co.  (1921),  49  O.L.R. 
117,  in  the  Second  Divisional  Court.  The  deceased,  a young  man 
of  twenty,  was  crossing  the  defendants’  track  in  a covered  buggy, 
with  his  brother  seated  beside  him.  As  they  approached  the  cross-, 
ing  the  brother  leaned  forward  to  see  if  the  way  was  clear,  but 
could  see  no  train  approaching.  A collision  took  place  and  the 
driver  was  killed.  The  jury  answered  questions  in  favour  of 
the  plaintiff,  and  found  that  the  railwaymen  were  guilty  of  negli- 
gence in  not  blowing  the  whistle  or  ringing  the  bell,  which  was 
the  cause  of  the  accident.  They  assessed  the  damages  at  $2,500. 
The  plaintiff  appealed.  The  Court  held  that  the  amount  allowed 
by  the  jury  was  clearly  excessive  and  unwarranted  by  the  evidence ; 
and  quoted  from  the  severe  terms  used  by  the  late  Sir  Charles  Moss, 
C.J.O.,  and  the  late  Mr.  Justice  Garrow,  in  London  and  Western 
Trusts  Co.  v.  Grand  Trunk  Railway  Co.,  22  O.L.R.  at  pp.  264  and 
268.  They  advised  the  parties  to  agree  upon  some  reasonable  sum, 
otherwise  there  must  be  a new  assessment  of  damages.  This  advice 
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was  taken,  and  the  plaintiff  accepted  $425  in  full  settlement  of 

1922. 

claim  and  costs. 

Piper 

V. 

Hill. 

Mr.  McEvoy  referred  to  the  Parents  Maintenance  Act,  1921, 
11  Geo.  V.  ch.  -52,  whereby  a son  or  daughter  of  means,  hut  whose 
parents  are  indigent,  may  be  compelled  to  pay  a weekly  sum  not 

Maclaren, 

J.A. 

exceeding  $20,  and  argued  that  the  verdict  should  be  increased  in 
consequence.  In  my  opinion,  this  possible  liability  is  entirely  too 
remote  to  be  included  in  the  judgment. 

The  amount  of  the  judgment  should  be  reduced  from  $1,200  to 
$400.  No  costs  of  the  appeal. 

1922. 

[APPELLATE  DIVISION.] 

Dec.  29. 

Filshie  v.  Township  of  JCgremont. 

Municipal  Corporations  — Destruction  by  Forces  of  Nature  of  Bridge 
Forming  Part  of  Highway  ( Side-road  in  Township ) — Obligation  of 
Township  {Corporation  to  Rebuild  ■ — Duty  to  Repair  Highway  — 
Municipal  Act , R.S.O.  1914,  ch.  192,  sec.  460  (1) — Application  of  sec. 
460(9),  first  Enacted  in  1913,  after  Destruction  of  Bridge — Natural 
Impediments  — River  — Damages  — Injury  to  Plaintiff  not  Arising 
from  Default  of  Municipality. 

A bridge  crossing  the  Saugeen  river  and  forming  part  of  a side-road  in 
the  township  was  totally  destroyed  by  the  forces  of  nature  in  1912, 
and  was  not  rebuilt.  The  plaintiff,  whose  land  adjoined  the  side- 
road,  sued  for  a declaration  that  the  defendants,  the  township  cor- 
poration, were  liable  to  build,  maintain,  and  repair  the  highway,  for 
damages  for  failure  to  keep  the  same  in  repair,  and  for  a mandatory 
order  directing  the  defendants  to  construct  a suitable  bridge:  — 

Held,  that  subsec.  9 (first  enacted  in  1913)  of  sec.  460  of  the  Municipal 
Act,  R.S.O.  1914,  ch.  192,  was  not  applicable  to  a bridge  that  was  not 
in  existence  at  the  time  it  was  enacted,  and  had  never  been  in  exist- 
ence since;  and  that  there  was  nothing  at  common  law  or  in  the 
Municipal  Act  which  imposed  an  obligation  on  the  municipality  to 
build  a new  bridge  in  the  place  of  the  bridge  destroyed. 

The  obligation  to  repair  the  highway  was  still  on  the  municipality,  but 
that  obligation  did  not  require  it  to  build  a bridge  over  the  river,  so 
as  to  remove  the  natural  impediments  that  existed  at  the  time  the 
road  was  surveyed  and  reserved  for  public  use.  The  damage  which 
the  plaintiff  complained  of  did  not  arise  from  failure  or  neglect  of 
the  municipality  to  repair,  but  from  the  nature  of  the  spot  over  which 
the  way  passes.  Damages  recoverable  under  subsec.  1 of  sec.  460 
must  be  damages  directly  attributable  to  the  default  of  the  munici- 
pality. 

Rex  v.  Inhabitants  of  Landulph  (1834),  Moo.  & Rob.  393,  Rex  y.  Inhabi- 
tants of  Greenhow  (1876),  1 Q.B.D.  703,  Hislop  v.  Township  of  McGil- 
livray  (1890),  17  Can.  S.C.R.  479,  494,  and  Cummings  v.  Town  of 
Dundas  (1907),  13  O.L.R.  384,  followed. 

An  appeal  by  the  plaintiff  from  a judgment  of  the  County 
Court  of  the  County  of  Bruce. 
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The  action  was  brought  in  the  County  Court  for  a declaration 
that  the  defendants,  the  Municipal  Corporation  of  the  Township 
of  Egremont,  were  liable  to  build,  maintain,  and  repair  a certain 
highway  in  the  township,  for  $500  damages  for  failure  to  keep  the 
same  in  repair,  and  for  general  relief.  At  the  trial  before  Suther- 
land, Co.C.J.,  without  a jury,  an  application  to  amend  by  adding 
a claim  for  “ a mandatory  order  directing  the  defendants  to  con- 
struct a suitable  bridge  at  the  place  in  question,”  was  allowed. 

In  his  written  reasons  for  his  judgment,  whereby  he  dismissed 
the  action,  the  learned  County  Court  Judge  found  the  facts  as 
follows : — 

“ The  plaintiff  is  the  owner  of  lots  16  and  17  in  the  5th  conces- 
sion of  Egremont,  in  the  county  of  Grey.  As  shewn  on  exhibit  1, 
these  lots  front  on  the  highway  between  concessions  5 and  6 to  the 
north.  The  westerly  one  of  the  two  lots  is  bounded  on  the  west 
by  the  side-road  between  lots  15  and  16.  They  are  bounded  on  the 
south  by  lots  of  the  same  number  in  the  4th  concession — the  south 
limit  of  these  lots  in  the  4th  concession  being  the  southerly  bound- 
ary of  the  township. 

“ To  the  west  of  the  plaintiffs  lots  there  are  two  side-roads, 
running  north  and  south,  in  addition  to  the  side-road  between  lots 
15  and  16,  connecting  the  concession-lines,  which  run  east  and  west, 
before  the  town  of  Mount  Forest,  the  market-town  for  that  section, 
is  reached. 

<c  The  plaintiff  lived  in  Mount  Forest  before  he  bought  in 
January,  1920,  and  was  thoroughly  familiar  with  the  fact  that  the 
bridge  in  question  had  been  swept  away  and  had  not  been  rebuilt. 

“ Crossing  his  lots  diagonally  from  the  north-east  corner  of 
lot  17  to  approximately  a little  south  of  the  middle  of  the  westerly 
boundary  of  lot  16,  is  a branch  of  the  Saugeen  river. 

u This  river  is  of  such  a width  and  depth  and  the  banks  are  of 
such  a nature  as  to  render  the  erection  and  maintenance  by  the 
owner  of  these  two  lots  of  a private  bridge  out  of  the  question,  on 
the  ground  of  expense.  Access  from  the  southerly  portion,  which  is 
largely  bush,  to  the  northerly  part,  where  the  house  and  outbuild- 
ings are  situated,  is  obtained  by  fording  the  river.  During  the 
spring  and  fall  rains,  and  when  the  river  is  in  flood,  this  is  impos- 
sible. The  nature  of  the  ground  is  such  that  in  wet  weather  the 
river  is  not  fordable  for  heavy  loads.  In  dry  seasons  the  ford  is 
quite  practicable. 

“ The  side-road  to  the  west  of  the  plaintiff’s  lands  was  opened 
and  assumed  by  the  township  corporation,  practically,  in  the  early 
history  of  the  township.  A bridge  was  built  across  the  river  on  the 
side-road.  It  was  carried  away  in  a spring  freshet,  and  after  a 
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lapse  of  two  years  was  rebuilt,  in  1908,  on  petition  by  ratepayers, 
at  a cost  of  $301  for  labour  and  $250  for  material.  This  bridge 
remained  in  use  until  the  spring  of  1912,  when  it  was  again  carried 
away,  in  the  spring  freshets  of  that  year,  and  has  never  been  rebuilt. 

“ A great  many  witnesses  were  called  and  gave  evidence  as  to 
the  amount  of  traffic  along  this  side-road  from  the  concession-road 
between  the  5th  and  6th  concessions  to  the  township  boundary  to 
the  south,  and  this  evidence  satisfies  me  that  the  side-road  in  ques- 
tion is  very  little  used.  Grass  was  growing  on  the  travelled  portion 
of  the  road  during  the  period  1908  to  1912.  It  is  abundantly  clear 
that,  owing  to  the  heavy  grade  from  the  valley  of  the  river,  no  one 
would  use  this  side-road  to  go  to  the  market-town,  nor,  in  fact,  any- 
where else  except  to  go  to  some  farm  on  the  side-road  produced  in 
the  township  of  Arthur,  county  of  Wellington,  to  the  south. 

“ I am  satisfied,  on  the  evidence,  that,  should  the  bridge  not  be 
rebuilt,  and  the  roadway  in  the  valley  repaired,  no  one  except  the 
plaintiff  would  suffer. 

“ I note  that  the  side-road  to  the  west  between  lots  20  and  21  is 
opened  and  avoids  the  river  entirely. 

“ Two  civil  engineers  were  called.  Mr.  Connor,  engineer  for 
the  adjoining  County  of  Wellington,  estimated  the  cost  of  a modern 
bridge,  concrete  abutments  and  steel  superstructure,  85  feet  span, 
at  $5,500,  including  filling  of  abutments.  He  gave  no  estimate  as 
to  the  cost  of  putting  the  roadway  leading  from  the  bridge  south 
of  the  river  in  a fit  condition  for  travel,  and  as  to  it  I accept  the 
evidence  of  Mr.  McDowall,  C.E.,  called  by  the  defendants,  that  the 
roadway  would  have  to  be  raised  and  protected  to  prevent  flooding, 
and,  further,  that  a concrete  arch  bridge  or  culvert,  with  a 20-foot 
span,  would  be  required  further  south  to  take  care  of  the  water 
that  comes  down  the  gully  on  the  plaintiff’s  lands.  Mr.  McDowall’s 
estimate  for  putting  the  roadway  in  shape  was  $1,150,  and  for  the 
culvert  or  small  bridge  $842,  while  his  estimate  for  the  bridge 
proper  was  $9,943,  making  in  all  $11,935.  Neither  engineer  would 
advise  a wooden  structure. 

“ The  township  clerk  gave  evidence  that  there  were  45  bridges; 
of  20-foot  span  and  upwards,  in  the  township — 5 bridges  crossing 
the  Saugeen  river. 

“Placing  the  cost  of  building  a new  bridge  and  of  putting  the 
roadway  in  fit  condition  at  the  minimum  of  $7,500  (which  is  arrived 
at  by  taking  Mr.  Connor’s  evidence  as  to  the  cost  of  the  bridge  and 
adding  Mr.  McDowall’s  estimate  for  the  roadway  and  culvert,  and 
I have  much  doubt  as  to  whether  this  would  cover  the  cost),  and 
considering  the  cost  to  the  township  corporation  of  maintaining 
and  building  other  bridges,  and  the  extent  of  the  probable  use  of 
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this  bridge  and  roadway,  if  repaired,  if  the  township  have  any  option 
in  the  premises,  the  decision  not  to  rebuild  the  bridge  or  repair  the 
roadway — and,  except  for  the  plaintiff,  one  is  of  no  possible  use 
without  the  other — was  in  my  opinion  properly  arrived  at. 

“ The  questions  to  be  decided  are : Is  the  plaintiff  entitled  to 
damages  for  loss  owing  to  the  failure  to  rebuild  and  keep  the  road 
in  repair,  or  either,  and  is  he  entitled  to  a mandatory  order  compel- 
ling the  township  corporation  to  do  one  or  other? 

“ I think  it  material  to  bear  in  mind  that  the  plaintiff  bought 
in  January,  1920,  with  full  knowledge  that  the  bridge  had  been 
carried  away  in  1912,  and  not  rebuilt,  and  that  there  was  no  indica- 
tion that  it  would  be  rebuilt,  and,  further,  that  the  roadway  south 
of  the  bridge  had  'been  washed  out  and  was  in  a bad  state  of  dis- 
repair. 

“ It  is  but  fair  to  the  plaintiff  to  say  that  the  situation,  from  his 
standpoint  at  least,  is  complicated  by  the  nature  of  the  ground  along 
his  western  boundary.  Were  his  land  level,  he  would  have  little 
or  no  difficulty  in  getting  his  timber  and  crops  harvested  out  to  the 
township-line,  and  so  to  market. 

“Exhibit  2 (a  sketch  prepared  by  the  plaintiff),  though  not 
drawn  to  scale,  fairly  well  indicates  the  evidence  given.  To  the 
south,  access  to  the  side-road  is  cut  off  by  a gully,  or  what  is  called 
a ravine.  On  the  evidence,  some  considerable  expenditure  would 
be  required  to  enable  him  to  cross  this  ravine  to  get,  say,  timber 
to  market.  There  is  considerable  hardwood  timber  on  the  two  lots 
south  of  the  river.  A roadway  to  the  river- valley  just  south  of  the 
bridge  seems  to  be  available,  but  then  the  state  of  the  highway, 
unless  repaired,  would  interpose  an  obstacle.  He,  of  course,  would 
have  the  steep  hill  to  contend  with. 

“Summarising:  access  to  the  plaintiff’s  land  from  the  side- 

road  is  not  cut  off,  and  there  is  some  roadway  on  level  ground  at  the 
top  of  the  hill,  which  would  afford  the  plaintiff  access  to  and  from 
his  property  south  of  the  river,  were  it  not  for  the  fact  that  the 
gully  on  his  own  land  cuts  off  access  to  it.  It  does  not  seem  to 
have  occurred  to  either  party  to  ascertain  if  an  outlet  could  be 
procured  over  the  lands  of  one  Dunn  to  the  south  (lot  16,  concession 

4)- 

“ The  plaintiff  has  access  to  the  concession-line,  and  also  to  the 
side-road,  for  his  property  to  the  north  of  the  river.  By  crossing 
the  river  on  his  own  lands  he  has  an  outlet  to  the  same  highway 
for  all  of  his  land  south  of  the  river,  but  at  certain  seasons  of  the 
year,  or  rather  at  certain  times  owing  to  weather  conditions,  his 
access  is  not  practicable  for  heavy  loads.” 
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The  learned  County  Court  Judge  then  reviewed  the  authorities 
and  discussed  the  law,  giving  reasons  for  his  judgment  dismissing 
the  action. 

November  2 and  3.  The  appeal  was  heard  by  Maclaren, 
Magee,  Hodgins,  and  Ferguson,  JJ.A. 

Peter  White , K.C.,  for  the  plaintiff,  appellant. 

W.  H.  Wright , K.C.,  for  the  defendants,  respondents. 


December  29.  The  judgment  of  the  Court  was  read  by  Fergu- 
son, J.A. : — Appeal  by  the  plaintiff  from  a judgment  of  Suther- 
land, Judge  of  the  County  Court  of  the  County  of  Bruce,  dismis- 
sing the  plaintiff’s  claim  for  a mandatory  order  directing  the 
defendant  corporation  to  rebuild  a bridge  that  had  been  completely 
destroyed,  and  for  damages  for  failure  to  rebuild  the  bridge,  or 
for  a mandatory  order  directing  the  defendant  corporation  to  repair 
the  highway  by  building  a new  bridge. 

The  facts  and  circumstances  giving  rise  to  the  claim  are  so 
fully  and  accurately  detailed  in  the  reasons  for  the  judgment 
appealed  from,  that  it  is  unnecessary  to  restate  them. 

In  my  opinion,  many  of  the  questions  argued  before  us  and 
raised  and  discussed  by  the  trial  Judge  need  not  be  considered. 

Subsection  1 of  sec.  460  of  the  Municipal  Act  imposes  a liability 
to  repair  highways  and  bridges.  This  bridge  was  totally  destroyed 
in  1912,  prior  to  the  passing  of  subsec.  9 of  sec.  460  of  the  Municipal 
Act,  1913,  3 & 4 Geo.  V.  eh.  43,  now  R.S.O.  1914,  ch.  192,  sec.  460, 
subsec.  9.*  The  duty  imposed  by  subsec.  1 of  sec.  460  to  repair 
bridges  does  not  differ  from  the  duty  imposed  by  that  subsection  to 
repair  highways. 

The  case  of  Regina  v.  Inhabitants  of  Greenhow  (1876),  1 Q.B.D. 
703,  which,  with  other  cases  of  like  import,  is  considered  in  Cum- 
mings v.  Toivn  of  Dundas  (1907),  13  O.L.R.  384,  supports,  I think, 
the  following  proposition  quoted  from  Meredith  and  Wilkinson’s 
Municipal  Manual,  p.  630 

“ Where  by  the  forces  of  nature  a highway  is  so  destroyed  that 
it  is  impracticable  to  form  a permanent  and  passable  road  along 
the  old  track  at  a reasonable  expense  and  it  is  impossible  in  a com- 
mercial sense  to  repair  it — that  it  ‘ would  cost  more  than  the  subject- 
matter  of  repair  is  reasonably  worth  ’■ — the  body  upon  which  the 
duty  to  repair  rests  is  relieved  from  that  duty.” 

* (9)  Where  a bridge  which  it  is  the  duty  of  a corporation  to  repair  is 
so  damaged  that  it  is  necessary  to  rebuild  it  the  Ontario  Railway  and 
Municipal  Board  may,  upon  the  application  of  the  corporation,  relieve  it 
from  the  obligation  to  rebuild  the  bridge,  if  the  Board  is  satisfied  that  it 
is  no  longer  required  for  the  public  convenience  or  that  the  rebuilding  of 
it  would  entail  a larger  expenditure  than  would  be  reasonable,  having  regard 
to  the  use  that  would  be  made  of  the  bridge  if  it  were  rebuilt. 
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Now  the  evidence  and  the  findings  of  the  learned  trial  Judge 
make  it  clear  that  the  bridge  in  question  was  destroyed  by  forces  of 
nature,  and  so  destroyed  that  there  is  nothing  to  repair.  It  seems 
to  follow  that  if  the  liability  to  repair  a bridge  is  the  same  as  the 
liability  to  repair  a highway,  as  both  are  imposed  by  subsec.  1 of 
sec.  460,  the  duty  to  rebuild  the  bridge  is  limited  in  the  same  way 
as  the  duty  to  rebuild  the  highway  is  limited,  and  that  therefore, 
unless  there  is,  at  common  law  or  in  the  statute,  some  provision 
other  than  is  contained  in  subsec.  1 of  sec.  460,  the  township  is  not 
bound  to  rebuild  this  bridge. 

It  was  argued  that  the  defendants  were,  at  common  law,  under 
an  obligation  to  build  the  bridges  necessary  to  make  a reasonably 
safe  highway.  That  proposition,  I think,  cannot  be  supported;  in 
fact  I think  it  is  contrary  to  the  law  as  laid  down  in  Rex  v.  Inhabit- 
ants of  Landulph  (1834),  1 Moo.  & Rob.  393,  for,  as  I read  that 
case,  it  is  clear  that  where  a highway  is  laid  out,  dedicated,  or 
accepted  subject  to  a natural  impediment,  such  as  the  'Saugeen 
river  in  this  case  was,  the  municipality  or  the  body  charged  with 
the  repair  was  not,  at  common  law,  obliged  to  build  a bridge,  the 
principle  being  that  the  public’s  use  of  the  way  was  limited  by  the 
natural  impediment  that  existed  at  the  time  the  way  was  accepted 
by  the  corporation,  even  if  that  natural  impediment  rendered  the 
use  of  the  highway  at  times  inconvenient,  unsafe,  or  even  impos- 
sible. See  other  cases  of  like  import  collected  in  Cummings  v.  Town 
of  Dundas,  13  O.L.R.  384,  and  in  Meredith  and  Wilkinson’s  Muni- 
cipal Manual,  p.  631. 

The  authorities  I have  referred  to  establish,  I think,  firstly, 
that  the  laying  out  and  accepting  of  the  highway  by  the  munici- 
pality did  not  of  itself  impose  an  obligation  upon  the  municipality 
to  build  a bridge;  secondly,  that,  having  built  a bridge,  subsec.  1 
of  sec.  460  imposed  an  obligation  upon  the  municipality  to  repair 
the  bridge  built;  thirdly^,  that  where  the  bridge  was  totally  destroyed 
and.  nothing  thereof  remained  as  a foundation  of  repair,  subsec.  1 
of  sec.  460  is  not  of  itself  wide  enough  to  impose  an  obligation  to 
build  a new  bridge. 

That  brings  us  to  the  question : Does  any  other  provision  in  the 
. statute  impose  an  obligation  on  a township  corporation  to  build  a 
bridge  on  a highway  which  is  not  a main  road  or  a county  road,  and 
in  reference  to  which  no  special  circumstances  exist? 

A perusal  of  secs.  450  to  455  of  the  Municipal  Act  demonstrates 
that  where  it  is  intended  to  impose  an  obligation  to  “build”  and 
maintain  bridges,  the  Legislature  has  expressly  so  enacted.  A 
consideration  of  these  sections  along  with  the  findings  of  fact  makes 
it  clear  that  this  bridge  does  not  come  within  any  of  the  sections  I 
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have  mentioned.  Counsel  for  the  appellant,  however,  argued  that 
subsec.  9 of  see.  460  imposes  an  obligation  on  this  municipality  to 
rebuild  this  bridge. 

Counsel  for  the  defendants  pointed  out  that  the  bridge  was 
destroyed  in  1912,  and  subsec.  9 was  not  enacted  until  May,  1913 
(3  & 4 Geo.  Y.  ch.  43),  and  he  argued  that  therefore  subsec.  9 could 
have  no  application  to  this  bridge,  and  in  any  event  that  section 
was  intended  as  a relieving  provision,  rather  than  as  a provision 
imposing  a new  and  further  liability  on  the  municipalities,  and 
should  and  could  not  he  interpreted  as  imposing  a liability  to  build 
a bridge  that  had  been  totally  destroyed. 

I am  clearly  of  opinion  that  subsec.  9 cannot  be  made  applicable 
to  a bridge  that  was  not  in  existence  at  the  time  it  was  enacted,  and 
has  never  been  in  existence  since,  and  it  is  not  necessary,  in  this 
case,  to  determine  whether,  had  it  been  in  existence  subsequent  to 
the  passing  of  subsec.  9,  that  section  would  have  imposed  a liability 
to  rebuild. 

I am,  for  these  reasons,  of  opinion  that  there  is  nothing  at  com- 
mon law  or  in  the  statute  which  imposes  an  obligation  on  this 
municipality  to  build  a new  bridge  in  the  place  of  the  bridge 
destroyed ; that,  while  the  obligation  is  still  on  the  municipality  to 
repair  the  highway,  that  obligation  does  not  require  it  to  build  a 
bridge  oveT  the  Saugeen  river,  so  as  to  remove  the  natural  impedi- 
ments in  the  way  that  existed  at  the  time  the  way  was  surveyed 
and  reserved  for  public  use ; and  that  the  damage  the  plaintiff 
complains  of  does  not  arise  from  failure  or  neglect  of  the  defend- 
ants to  repair,  but  arises  from  the  nature  of  the  spot  over  which 
the  way  passes,  or,  as  put  by  Gwynne,  J.,  in  TIislop  v.  Township  of 
McGillivray  (1890),  17  Can.  S.C.R,  479,  at  p.  494— 

“ The  damage  to  the  plaintiffs  land  of  which  he  complains  has 
always  existed — it  arises  from  the  natural  conformation  of  the  land 
at  the  place  in  question,  and  is  attributable  to  that  cause,  whereas 
damages  sustained  by  reason  of  the  default  of  a municipality  within 
the  meaning;  of  the  531st  sec.  of  ch.  184  Revised  Statutes  of  On- 
tario, 1887  ” (R.S.O.  1914,  ch.  192,  sec.  460,  subsec.  1)  “ must  as 
it  seems  to  me,  be  damages  directly  attributable  to  a cause  of  dam- 
age occasioned  by  the  default  of  the  corporation  and  for  the  exist- 
ence of  which  cause  they  are  therefore  responsible.” 


Appeal  dismissed  ivith  costs. 
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[APPELLATE  DIVISION.] 

Rex  v.  Rash. 

Criminal  Law — Removal  of  Goods  with  Intent  to  Defraud  Creditors — 
Criminal  Code,  sec.  Jtf.7 — Meaning  of  “ Creditors  ” — Infant  Trader — 
No  Creditors  other  than  Trade-creditors  Shewn  to  Exist — Contracts 
of  Infants  — Fraud  — Representation  as  to  Age  — Form  of  Stated 
Case — Amendment. 

A person  who  sells  goods,  other  than  necessaries,  to  an  infant,  and  who 
has  no  enforceable  claim  for  the  price,  is  not  a “ creditor  ” within  the 
meaning  of  sec.  417  of  the  Criminal  Code. 

Review  of  the  authorities. 

A conviction  of  the  defendant,  by  a Police  Magistrate,  after  a summary 
trial,  upon  a charge  of  an  offence  against  sec.  417  of  the  Criminal 
Code,  for  that  the  defendant,  with  intent  to  defraud  his  creditors, 
unlawfully  did  remove,  conceal,  and  dispose  of  his  property,  the  de- 
fendant being  an  infant,  who  engaged  in  trade,  and  the  only  creditors 
shown  to  exist  being  the  unpaid  vendors  of  goods  supplied  to  him  for 
the  purposes  of  his  trade,  was  quashed. 

The  subject  of  voidable  contracts  of  infants  considered. 

Per  Mulock,  C.J.  Ex.: — It  was  not  shewn  that  the  defendant  made  any 
representation  that  he  was  of  full  age  to  those  who  supplied  him  with 
goods.  It  was  lawful  for  him  to  engage  in  trade,  and  his  doing  so 
did  not  give  rise  to  a representation  that  he  was  of  full  age. 

The  majority  of  the  Court  treated  the  case  stated  by  the  magistrate  as 
if  it  had  been  amended  so  as  to  raise  the  question  actually  decided; 
but  Masten,  J.,  was  of  opinion  that  the  case  should  be  remitted  to 
the  magistrate  to  be  restated. 

Case  stated  by  a Police  Magistrate. 

November  8,  1922.  The  case  was  heard  by  Mulock,  C.J. Ex., 
Kelly,  Masten,  Rose,  and  Oede,  JJ. 

Joseph  Singer,  for  the  defendant. 

Edward  Bayly,  K.C.,  for  the  Crown. 

The  facts  and  arguments  are  set  out  and  referred  to  in  the 
judgments. 

January  5,  1923.  Mulock,  C.J.Ex. : — The  following  case  is 
stated  by  James  Edmund  Jones,  Deputy  Police  Magistrate  in  and 
for  the  City  of  Toronto,  for  the  opinion  of  this  Court : — 

“ The  defendant,  Irwin  Rash,  was,  with  his  consent,  tried 
summarily  before  me  at  the  said  city  of  Toronto  ...  on  the 
following  charge  under  sec„  417  of  the  Criminal  Code: — 

“‘In  the  year  of  our  Lord  1922,  at  the  city  of  Toronto,  in  the 
county  of  York,  he,  with  intent  to  defraud  his  creditors,  unlawfully 
did  remove,  conceal,  and  dispose  of  a quantity  of  groceries,  his  pro- 
perty, contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided/ 

“ It  was  established  in  evidence  that  the  defendant,  at  the  time 
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of  the  commission  of  the  offence,  was  an  infant  under  the  age  of 
21  years,  being  then  in  his  19th  year. 

“ After  hearing  the  evidence,  I convicted  the  defendant,  but  I 
postponed  sentence  in  order  that  the  opinion  of  this  Honourable 
Court  might  be  obtained  upon  the  question  herein  stated. 

“ It  was  objected  to  on  behalf  of  the  defendant  that,  as  he  was 
an  infant  at  the  date  of  the  commission  of  the  offence,  he  could  not 
be  found  guilty.  I overruled  that  objection. 

“ The  question  is : Was  I right  as  a matter  of  law  in  holding 
that  a person  under  the  age  of  21  years  can  be  convicted  of  the  above 
offence  ? 

“ I attach  a copy  of  my  reasons  for  judgment.” 

Apparently  the  Police  Magistrate  desires  to  make  his  reasons 
part  of  the  case.  In  them  he  states,  in  effect,  that  the  defendant, 
a well-grown  and  intelligent  person,  said  to  be  only  18  years  of  age, 
started  a grocery  business  in  the  fall  of  4921,  paid  cash  for  his 
purchases  until  March,  1922,  then  made  larger  purchases  than 
theretofore  from  wholesale  houses,  and  ceased  making  payments; 
that  contemporaneously  his  bank-deposits  fell  to  small  proportions ; 
that  there  was  no  evidence  shewing  cash  receipts  or  sales  or  what 
became  of  the  goods  received  as  shipped ; and  he  adds : “ All  the 
circumstances  serve  to  confirm  the  evidence  of  N.  Rash,  an  uncle  of 
the  young  trader,  who  carried  on  business  next  door,  and  who  saw 
the  fraudulent  dealing  with  the  goods  which  were  delivered  ’ in 
March,  April,  and  May.  Apart,  therefore,  from  the  question  of 
the  defence  of  infancy  which  has  been  raised,  I have  no  difficulty  in 
coming  to  the  conclusion  that  the  defendant  was  guilty  of  fraudulent 
dealing  with  his  goods  as  charged,  and  should  he  punished.” 

Then,  after  discussing  the  law,  the  learned  Police  Magistrate 
concludes  as  follows : “ I see  no  reason  in  this  case  for  extending 
any  sympathy  to  this  young  man,  who  was  capable  of  contriving  a 
fraud  which  resulted  in  the  loss  of  thousands  of  dollars  to  his 
creditors.” 

The  question  submitted  for  the  opinion  of  the  Court  should  not 
have  been  the  abstract  one  above  set  forth,  but  “ whether  I was  right 
as  a matter  of  law  in  holding  that  the  defendant,  being  an  infant 
under  the  age  of  21  years,  could  be  convicted  of  the  offence  charged,” 
and  I will  consider  it  as  so  worded. 

The  crux  of  the  case  is  whether,  when  making  away  with  his 
goods,  as  charged,  the  defendant  had  any  creditors  that  could  be 
defrauded.  The  case  submitted  is  loosely  drawn,  for  nowhere  in 
it  does  it  appear,  except  inferentially,  that  the  defendant  was 
indebted  to  any  one.  Counsel,  however,  argued  the  case  upon  the 
assumption  that  the  defendant  was  indebted  to  various  persons  for 
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goods  purchased  for  trade  purposes,  and  I will  assume  that  it  was 
proved  before  the  magistrate  that  the  defendant  had  on  credit  pur- 
chased goods  for  resale,  had  agreed  with  the  vendors  to  pay  therefor, 
but  had  failed  to  do  so  up  to  the  time  of  his  being  charged  with 
having  made  away  with  his  goods ; and  the  sole  question,  I think,  is 
whether  these  unpaid  vendors  were  creditors  of  the  defendant  within 
the  meaning  of  sec.  417  of  the  Criminal  Code. 

For  the  Crown  it  was  argued  that,  the  defendant's  “ contracts  ” 
to  pay  for  the  goods  purchased  being  voidable  only,  the  vendors 
were  creditors  within  the  meaning  of  sec.  417  of  the  Code.  I am 
at  a loss  to  understand  how  there  can  be  a creditor  unless  there  be 
a debtor.  Each  is  the  correlative  of  the  other.  The  defendant, 
being  an  infant,  was  under  no  legal  obligation  to  pay  the  vendors. 
During  his  minority  they  had  no  enforceable  claim  against  him,  and 
upon  attaining  his  majority  he  had  the  legal  right  to  repudiate 
liability.  Until  then  the  relation  between  him  and  the  vendors  was 
in  substance  that  he  had  purchased  goods  from  them  on  credit  and 
had  promised  them  that  when  he  reached  full  age  he  would  render 
himself  liable.  If,  however,  he  then  repudiated  liability,  the  ven- 
dors would  not  be  his  creditors  except  in  the  limited  sense  that  they 
had  supplied  him  with  goods  on  credit.  But  such  is  not,  I think, 
the  sense  in  which  the  word  " creditors  ” is  used  in  sec.  417.  That 
section  aims  at  preventing  creditors  being  defrauded  by  a debtor 
putting  beyond  their  reach  property  that  otherwise  would  be  exig- 
ible in  payment  of  the  debts  owing  to  them,  not  property  exempt 
from  such  liability.  Here,  the  defendant  being  an  infant,  his  pro- 
perty was  exempt  at  common  law  from  liability  in  respect  of  trade- 
claims;  and.  therefore,  the  defendant  being  an  infant,  his  case  does 
not  come  within  the  provisions  of  the  section. 

It  was  also  argued  that  he  had  by  fraud  obtained  credit  for  the 
goods  in  question,  and  that  therefore  his  common  law  liability  had 
been  enlarged.  * 

There  is  no  evidence  to  support  the  charge  of  fraud.  It  is  not 
shewn  that  he  made  any  representation  that  he  was  of  full  age  to 
those  who  supplied  him  with  goods.  It  was  lawful  for  him  to 
engage  in  trade,  and  his  doing  so  did  not  give  rise  to  a representa- 
tion that  he  was  of  full  age:  per  Jessel,  M.R.,  in  Ex  p.  J*ones 
(1881),  18  Ch.  D.  109,  at  p.  121. 

Oases  arising  under  the  English  Bankruptcy  Act  were  also  cited 
in  behalf  of  the  Crown.  Those  cases  can  have  no  application  to  the 
present  case,  the  question  of  his  liability  arising  solely  at  common 
law,  and  the  defendant  is  entitled  to  the  protection  given  to  an 
infant  by  the  common  law. 

For  these  reasons,  I think  the  answer  to  the  question  should  be 
“no.” 
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Kelly,  J. : — Assuming  that  " creditors  ” referred  to  by  the 
magistrate  meant  “ creditors  ” in  respect  of  goods  purchased  for 
purposes  of  trade,  I agree  that  the  question  submitted  should  be 
answered  in  the  negative. 

Masten,  J.  (after  setting  out  the  stated  case)  : — The  magis- 
trate attaches  to  the  stated  case  a copy  of  his  reasons  for  judgment, 
and  from  them  it  appears  that  the  defendant  was  carrying  on  a 
grocery  business,  and  in  the  conduct  of  his  business  purchased 
groceries  in  considerable  quantities  during  March,  April,  and  May, , 
1922,  for  which  he  has  not  paid,  and  that  with  intent  to  defraud  his 
creditors  he  has  removed,  concealed,  or  disposed  of  the  groceries  so 
purchased  by  him.  It  does  not  appear  whether  or  not  he  owed  any- 
thing for  necessaries  or  on  any  other  claim  civilly  binding  on  him. 

The  contention  of  the  defendant  is,  that,  being  an  infant,  he 
cannot  have  creditors  within  the  meaning  of  the  section  mentioned 
below,  and,  having  no  creditors  presently  entitled  to  recover  against 
him  civilly,  his  disposition  of  his  property  is  not  a contravention 
of  the  section. 

Section  417  of  the  Criminal  Code,  so  far  as  it  relates  to  the 
offence  charged,  reads  as  follows : — 

ce  Every  one  is  guilty  of  an  indictable  offence  and  liable  to  a 
fine  of  $800  and  to  one  year’s  imprisonment  who, — 

“(a)  with  intent  to  defraud  his  creditors  or  any  of  them,  . . . 
(ii)  removes,  conceals  or  disposes  of  any  of  his  property.” 

In  considering  this  appeal  it  seems  desirable  to  refer  to  certain 
preliminary  and  elementary  considerations  which  narrow  and 
qualify  the  real  question  here  presented  for  our  determination. 

1.  In  the  present  case  no  question  is  submitted  to  this  Court  as 
to  whether  there  is  any  evidence  to  support  a conviction,  so  that  the 
appeal  must  be  dealt  with  on  the  stated  case  strictly. 

2.  Is  an  intention  to  defraud  creditors  imputable  at  law  to  an 
infant  under  the  age  of  21  years  who  could  by  a mere  repudiation 
legally  defeat  the  alleged  creditors’  claims  ? I shall  at  a later  stage 
refer  to  circumstances  in  which  a disposition  of  assets  by  an  infant 
may  have  the  result  of  defrauding  creditors.  At  the  moment  it  is  a 
sufficient  answer  to  the  above  question  to  say  that  an  intention  to 
defraud  is  in  its  nature  a question  of  fact  for  the  trial  Judge.  For 
example,  the  infant  defendant  might  dispose  of  his  property  with 
an  absolute  intention  to  defeat  trade-creditors  because  he  was 
under  the  erroneous  supposition  that  their  claims  were  immediately 
enforceable.  No  question  can  therefore  arise  on  the  words  “ with 
intent  to  defraud,”  for  they  have  been  dealt  with  by  the  trial  J udge 
as  facts,  and  he  has  found  as  a fact  the  intent  to  defraud.  Thus 
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the  only  question  proper  for  consideration  on  the  present  motion  is 
the  interpretation  of  the  word  “ creditors  ” as  used  in  sec.  417. 

3.  The  question  as  submitted  is  general  and  is  not  limited  to 
cases  where  the  only  creditors  are  trade-creditors.  It  is  wide  enough 
to  include  persons  who  are  creditors  for  necessaries. 

If  this  application  is  to  be  determined  on  the  question  as  stated, 
this  reduces  the  matter  to  a bald  question  whether  a person  under 
the  age  of  21  years  can  have  any  creditors.  So  stated  it  is  clear  that 
our  answer  must  be  “yes,”  for  an  infant  can  become  civilly  liable 
for  necessaries,  or  under  an  agreement  which  clearly  operates  to  his 
advantage,  and  the  party  with  whom  he  contracts  is,  in  such  a case, 
unquestionably  a creditor  whose  claim  will  be  immediately  during 
infancy  enforced  by  the  Courts. 

As  I have  already  mentioned,  the  trial  magistrate  at  the  end  of 
the  stated  case,  and  as  part  of  it,  says : “ I attach  a copy  of  my 
reasons  for  judgment.”  He  does  not  say  whether  these  reasons  form 
part  of  the  stated  case  or  not ; and  I take  it  that  they  are  returned  to 
this  Court  not  as  statements  of  facts  found  by  him,  but  as  explana- 
tory of  the  legal  grounds  of  his  decision. 

There  is  no  statement  that  it  does  not  appear  whether  or  not 
the  accused,  at  the  time  when  he  fraudulently  made  away  with  his 
property,  was  or  was  not  indebted  for  necessaries.  For  all  that 
appears  in  the  stated  case,  there  may  have  been  such  creditors. 

It  seems  to  me  that  the  case  should  be  remitted  to  the  magistrate 
in  order  that  the  facts  may  be  restated,  or  the  question  qualified. 
I think  we  ought  not  to  dispose  of  this  appeal  on  an  implication  of 
facts  arising  from  something  which  I cannot  regard  as  part  of  the 
case.  I am  aware  that  since  the  case  of  Rex  v.  Armstrong  (1907), 
15  O.L.E.  47,  our  Courts  in  Ontario  have  in  many  instances  followed 
the  practice,  where  both  parties  consented,  of  disposing  of  the 
application  as  though  the  case  had  been  remitted  and  restated  by 
the  trial  Judge  so  as  to  state  or  raise  in  an  adequate  manner  the 
necessary  fact  or  question. 

In  this  respect  the  Ontario  practice  differs  from  that  followed 
in  several  of  the  other  Provinces — see,  in  British  Columbia,  Rex  v. 
Fong  Soon,  [1919]  1 W.W.E.  486,  at  p.  489,  and  cases  there  cited; 
in  Alberta,  Rex  y.  Bleiler  (1917),  28  Can.  Crim.  Cas.  9,  at  p.  13, 
and  Rex  v.  Moke  (1917),  28  Can.  Crim.  Cas.  269,  at  the  foot  of 
p.  300;  and  in  Quebec,  Rex  y.  Fortier  (1903),  7 Can.  Crim.  'Cas. 
417,  at  p.  424  et  seq. 

In  the  present  case,  no  consent  to  our  treating  the  case  as 
amended  has  been  given,  and  it  seems  to  me  that  we  ought  not 
further  to  extend  what,  with  all  respect,  seems  to  me  to  be  a loose 
practice.  I would,  therefore,  remit  the  case  to  the  magistrate  to  be 
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restated,  with  a direction  that  he  be  at  liberty  to  receive  further 
evidence,  if  presented,  to  determine  whether  or  not,  at  the  time  when 
the  alleged  offence  was  committed,  the  accused  had  creditors  other 
than  trade-creditors. 

But,  if  the  question  submitted  is  to  be  treated  as  though  there 
were  added  to  it  such  words  as  “ the  only  creditors  established  as 
such  in  evidence  being  trade-creditors,”  I am  of  opinion  that  our 
answer  should  be  “ no.” 

In  considering  that  question,  it  seems  to  me  that  the  present 
application  does  not  fall  to  be  determined  on  the  question  of 
whether,  in  a court  of  civil  jurisdiction,  the  precise  legal  effect  of 
ratification  after  age  is  to  establish  the  original  contract  or  to 
create  a new  contract,  but,  on  broader  lines,  the  proper  interpreta- 
tion of  the  term  “ creditors  ” as  it  appears  in  sec.  417  of  the 
Criminal  Code  of  Canada.  That  section  must  be  taken  to  be  self- 
contained  (Regina  v.  McDonald  (1885),  15  Q.B.D.  323),  and  the 
question  may  therefore  be  stated  as  follows : Is  a person  who  has 
supplied,  on  credit,  to  an  infant  goods  (other  than  necessaries)  a 
creditor  within  the  purview  of  sec.  417  of  the  Code,  so  that  the 
infant  purchaser  will  become  criminally  liable  if  during  infancy  he 
with  intent  to  defraud  his  creditors  removes,  conceals,  or  disposes 
of  his  property?  I have  arrived  at  the  conclusion  that  such  a seller 
is  not  during  the  infancy  of  the  buyer  a creditor  within  the  mean- 
ing of  the  statute.  I reach  that  conclusion  because  I think  an  inter- 
pretation of  the  term  ee creditors 99  under  similar  conditions  has 
been  so  established  by  decisions  that  we  ought  not  at  the  present 
time  to  depart  from  it. 

In  Regina  v.  Hopkins , [1896]  1 Q.B.  652,  the  statute  under 
consideration  was  the  Debtors  Act,  1869,  sec.  13  of  which  provided: 
“ Any  person  shall  in  each  of  the  cases  following  be  deemed  guilty 
of  a misdemeanour,  and  on  conviction  thereof  shall  be  liable  to  be 
imprisoned  for  any  time  not  exceeding  one  year,  with  or  without 
hard  labour;  that  is  to  say  . . . (2)  If  he  has  with  intent  to 

defraud  his  creditors,  or  any  of  them,  made  or  caused  to  be  made 
any  gift,  delivery,  or  transfer  of  or  any  charge  on  his  property.” 
In  that  case  the  defendant  Hopkins  was  indicted  for  having,  on  the 
8th  October,  1894,  with  intent  to  defraud  one  of  his  creditors,  viz., 
Annie  Copeland,  given  a bill  of  sale  of  all  his  household  furniture 
and  other  effects.  At  the  hearing  it  was  proved  that  on  the  8th 
October,  1894,  an  action  for  breach  of  promise  of  marriage  was 
pending  between  Annie  Copeland  as  plaintiff  and  the  said  Hopkins 
as  defendant,  and.  that  judgment  in  the  action  was,  on  the  20th 
November,  1894,  given  for  the  plaintiff  for  £25  and  costs.  The 
making  of  the  bill  of  sale  with  intent  to  defeat  any  judgment  that 
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might  be  recovered  by  Copeland  was  also  established.  On  behalf 
of  the  defendant  the  objection  was  taken  that  on  the  8th  October, 
1894,  Copeland  was  not  a creditor  of  Hopkins  within  the  meaning 
of  the  section  of  the  Debtors  Act  above  quoted;  and  that  objection 
was  reserved  for  the  opinion  of  the  Court.  The  reserved  case  was 
heard  by  a Court  consisting  of  Lord  Russell  of  Killowen,  C.J., 
Pollock,  B.,  and  Hawkins,  Cave,  and  Wills,  JJ.  Judgment  was 
delivered  by  "the  Lord  Chief  Justice  as  follows — 

The  simple  point  for  our  determination,  and  by 
which  this  conviction  must  stand  or  fall,  is  whether  the  prosecutrix 
was,  within  the  meaning  of  sec.  13,  subsec.  2,  of  the  Debtors  Act, 
1869,  a creditor  of  the  defendant  at  the  time  when  this  bill  of  sale 
was  given  by  him.  In  my  judgment  it  is  perfectly  clear  that  she 
was  not.  She  had  brought  an  action  for  breach  of  promise  of 
marriage  against  him,  in  which  she  might  or  might  not  succeed — 
in  other  words,  she  had  a cause  of  action  against  him  at  that  date 
which  after  the  execution  of  the  bill  of  sale  might,  and  in  the  event 
did,  mature  into  a judgment.  Indeed,  even  if  the  prosecutrix  had 
obtained  a verdict  in  hel  favour  when  the  bill  of  sale  was  given,  but 
had  not  signed  judgment,  she  would  not  have  been  a creditor  of  the 
defendant  . . . This  is  enough  to  dispose  of  the  case  . . . 

The  conviction  must  be  quashed.” 

Wills,  J.,  added  that  even  in  cases  arising  under  13  Eliz.  ch.  5 
a narrower  construction  has  been  placed  on  these  portions  which 
deal  with  criminal  matters  and  the  criminal  law  than  upon  those 
which  deal  with  civil  rights  and  remedies. 

A similar  interpretation  of  the  term  “ creditors  " was  given  by 
our  Court  of  Appeal  in  Grant  v.  West  (1896),  23  A.R.  533.  In 
that  case  it  was  held  by  the  unanimous  judgment  of  the  Court  that 
a person  claiming  damages  against  the  assignor  for  breach  of  con- 
tract is  not  a creditor  within  the  meaning  of  the  Assignments  and 
Preferences  Act,  R.S.O.  1887,  ch.  124,  and  cannot  after  the  assign- 
ment bring  an  action  to  ascertain  the  damages  and  rank  for  the 
amount  in  the  hands  of  the  assignee. 

In  the  course  of  his  judgment  Hagarty,  C.J.O.,  says: — 

“ There  is  no  specific  direction  in  the  Act  as  to  the  kind  or  class 
of  claim  which  may  be  proved  against  the  estate.” 

After  summarising  various  general  provisions  of  the  Act,  he 
says : — 

“ None  of  the  Acts  on  this  subject  seem  to  throw  any  further 
light  on  the  meaning  of  the  terms  e creditor  ’ or  c debtor  9 . . . 

“ From  our  own  Insolvent  Acts  I can  gather  no  larger  definition 
than  can  be  given  to  the  words.  The  legislation  is  as  to  a debtor, 
i.e.,  in  such  circumstances  that  he  cannot  pay  his  debts.  Creditors 
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are  the  persons  to  whom  heMs  indebted.  I cannot  include  under 
such  words  unascertained  and  unliquidated  claims  that  may  exist 
against  him  for  damages  on  some  alleged  breach  of  contract.  These 
may  not  be  barred  by  any  assignment  he  may  make,  but  they  are  not 
his  debts  nor  the  persons  claiming  them  creditors  ...  A 
Mast-en,  J.  creditor  is  often  defined  as  ‘ one  to  whom  a debt  is  owing — correla- 
tive to  debtor/  I think  it  is  used  in  that  sense  in  the  Assignments 
Act.” 

Mr.  Justice  Osier  in  his  reasons,  after  adverting  to  various 
general  provisions  of  the  Act,  says: — 

“A  claim  for  damages,  the  liability  for  which  has  not  been 
adjudicated  at  the  time  of  the  assignment,  and  depends  on  the 
result  of  an  action,  seems  to  be  quite  outside  any  reasonable  con- 
struction of  this  language.” 

This  decision  has  been  followed  and  applied  by  our  own  Courts 
in  many  subsequent  cases.  The  like  view  *is  developed  in  certain 
American  cases  referred  to  by  my  brother  Rose  in  his  judgment. 

The  principle  which  I would  deduce  from  these  decisions  is  that 
where  the  term  “ creditor  ” is  used  in  a statute  and  is  not  expressly 
or  by  implication  given  any  more  extensive  meaning  it  is  to  be 
confined  to  “ one  to  whom  a debt  is  owing — correlative  to  debtor.” 

If  such  is  the  established  rule  of  interpretation  of  the  word 
“ creditor,”  it  seems  decisive  of  the  question  here  under  discussion. 

Counsel  for  the  Crown  did  not  refer  us  to  any  provision  in  our 
Criminal  Code  defining  or  ex-tending  the  meaning  of  the  term 
“ creditor,”  and  I have  failed  to  find  any  such  provision. 

The  claim  of  one  who  has  in  the.  course  of  trade  supplied  goods 
to  an  infant  is  admittedly  unenforceable  against  the  infant  during 
his  infancy  and  if  repudiated  after  the  infant  comes  of  age  may 
never  ripen  into  a debt.  Hence  the  infant  is  not  during  infancy  a 
debtor  nor  the  seller  a creditor  within  the  meaning  of  sec.  417. 

I reach  that  conclusion  with  reluctance,  for  it  seems  to  me  to  be 
as  criminal  for  an  infant  engaged  in  trade  so  to  defraud  his  trade- 
creditors  as  for  an  adult  to  do  so,  and  an  infant  is,  as  a general 
rule,  liable  for  his  crimes  in  the  same  manner  as  an  adult.  Further 
the  words  “ creditor  ” is  said  to  be  susceptible  of  “ latitudinous 
construction”  (Drake  on  Attachments,  sec.  12,  quoting  El  Paso 
National  Bank  v.  Fuchs  (1896),  89  Tex.  197).  It  is  defined  as 
“ properly  one  who  gives  credit  in  commerce”  (Imperial  Dic- 
tionary) . 

In  a strict  literal  sense,  however,  which  may  also  be  said  to  be  its 
well-established  customary  commercial  and  legal  sense,  the  term 
“ creditor  ” signifies  one  who  voluntarily  trusts  or  gives  credit  to 
another  for  money  or  other  property:  Stanly  v.  Ogden  (1795),  2 
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Root  (Conn.  259,  261;  King  v.  Fraser  (1885),  23  S.  Car.  543, 
548;  Keith  v.  Hiner  (1896),  63  Ark.  244,  247;  New  Jersey  Insur- 
ance Co.  y.  Meeker  (1875),  37  N.J.L,  282,  300. 

The  mischief,  viz.,  the  making  away  with  property  with  intent 
to  defraud  creditors,  is  as  much  an  evil  if  done  by  an  infant  as  if 
done  by  an  adult.  The  remedy  is  by  the  statute  applied  to  “ every 
one,”  and  the  reason  of  the  enactment  would  appear  to  apply  as 
much  to  infants  as  to  adults. 

The  question  may,  however,  be  considered  from  another  aspect. 
If  an  adult  contracts  with  an  infant,  the  infant  can  enforce  the 
contract  though  the  adult  cannot.  This  was  decided  by  the  Court 
of  King’s  Bench  in  1813,  in  the  case  of  Warwick  v.  Bruce , 2 M.  & S. 
205,  and  in  appeal  by  the  Court  of  Exchequer  Chamber,  Bruce  v. 
Warwick  (1815),  6 Taunt.  118,  and  has  ever  since  been  accepted 
as  the  law.  Such  a right  of  action  by  the  infant  predicates  and 
necessitates,  as  its  foundation,  an  existing  valid  contract.  Now,  if 
that  principle  is  applied  to  an  executory  contract  for  the  purchase 
of  goods  by  an  infant,  then,  according  to  Warwick  v.  Bruce , the 
infant  can  enforce  it.  If,  however,  the  seller  delivers  the  goods,  that 
fulfils  the  contract  on  his  part  ; but  it  does  not  put  an  end  to  the 
contract.  If  the  infant  pa}^s  cash  on  delivery  of  the  goods,  the  con- 
tract is  discharged  by  complete  fulfilment.  But,  if  not,  the  seller 
gives  him  credit.  In  that  case  the  situation  is  that  there  is  an 
existing  contract  under  which  goods  have  been  supplied,  and  the 
seller  has  given  credit  to  the  infant  for  the  price.  But  he  who  gives 
credit  is  a creditor,  even  though  on  grounds  of  public  policy  the 
infant’s  promise  to  pay  is  not  enforceable  in  a court  of  law.  Under 
these  circumstances  the  position  of  the  seller  is : — 

(1)  That  he  is  entitled  under  an  existing  contract  to  receive  the 
price  of  the  goods  he  has  supplied,  but  such  contract  is  unenforce- 
able during  the  infancy  of  the  purchaser,  and  may  be  avoided  by 
him  on  Coming  of  full  age. 

(2)  Apart  from  contract,  there  is,  on  the  part  of  the  infant,  a 
duty  to  the  seller  to  pay  for  the  goods  with  which  the  seller  has 
supplied  him. 

(3)  The  seller  holds  a promise,  express  or  implied,  on  the  part 
of  the  infant,  to  pay,  which  promise  may  (not  must)  ripen  into  an 
enforceable  obligation. 

That  such  a disposition  of  property  by  an  infant  may  operate  to 
defraud  those  who  have  supplied  him  with  goods  is  easily  shewn. 
Take  as  an  example  the  case  of  an  infant  who,  being  20  years  and  11 
months  old,  buys  property  on  credit,  and  immediately  removes, 
conceals,  or  disposes  of  it  with  the  intent  mentioned.  In  such  a case, 
if  the  goods  have  not  been  disposed  of  at  the  time  when  the  infant 
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comes  of  age,  the  infant  will  'be  on  the  horns  of  a dilemma. 
Either  he  ratifies  the  contract  and  suffers  judgment  for  the  price 
and  the  goods  are  seizable  upon  execution,  or  he  repudiates  and 
declares  the  contract  void.  Thereupon  the  goods  revert  to  the  seller, 
for  if  the  contract  is  declared  void  ah  initio  it  must  be  void  for  all 
purposes  ( Louden  Manufacturing  Co.  v.  Milmine  (1907),  15 
O.L.R.  53).  So  that,  if  the  infant  has,  with  intent  to  defraud  his 
creditors,  concealed,  disposed  of,  or  removed  the  goods  which  he 
ought  to  be  in  a position  to  return,  he  does  defraud  the  person  who 
has  supplied  the  goods.  If  under  these  circumstances  the  infant, 
with  intent  to  defraud,  conceals,  removes,  or  disposes  of  the  pro- 
perty purchased,  and  so  defeats  the  possibility  of  the  seller  recover- 
ing either  the  price  or  the  goods,  it  might  well  be  considered  that 
the  seller,  holding  the  rights  I have  enumerated,  is  a creditor  within 
the  definitions  to  which  I have  referred,  and  the  infant  liable  under 
sec.  417. 

These  considerations  have  impressed  me  so  strongly  that,  were 
the  question  free  from  authority,  I would  hold  that  the  unpaid  sellers 
of  goods  were  creditors  of  the  defendant  within  the  scope  of  sec. 
417. 

Nevertheless  I am  driven  to  the  conclusion  that  the  narrower 
interpretation  of  the  word  “ creditor  ” to  which  I have  referred  is 
too  thoroughly  established  to  be  departed  from.  This  suffices  to  dis- 
pose of  the  case  if  we  are  to  deal  with  it  by  amending,  of  our  own 
motion,  the  question  as  asked. 

Counsel  for  the  convicted  defendant  relied  on  the  English  deci- 
sions of  Ex  p.  Jones , 18  Ch.  D.  109;  Lovell  & Christmas  v.  Beau- 
champ, [1894]  A.C.  607;  and  Regina  v.  Wilson  (1879),  5 Q.B.D. 
28. 

The  first  two  cases  relate  to  the  question  whether  such  an  obliga- 
tion of  an  infant  constitutes  a debt  capable  of  founding  an  order 
declaring  the  infant  a bankrupt  under  the  provisions  of  the  English 
Bankruptcy  Act,  and  in  my  view  do  not  assist  in  determining  the 
proper  interpretation  of  the  term  “ creditor  ” as  used  in  sec.  417  of 
our  Code — when  ascertaining  not  civil  but  criminal  liability.  A 
moment’s  consideration  of  the  fundamental  and  elementary  differ- 
ences in  the  object  or  purpose  of  the  two  Acts,  as  well  as  their  differ- 
ences in  parties,  scope,  and  result,  makes  it  plain  that  the  inter- 
pretation of  "creditors”  in  the  Bankruptcy  Act  of  England  cannot 
guide  us  in  the  proper  interpretation  of  the  term  in  our  Canadian 
Criminal  Code. 

But  further,  and  apart  from  any  consideration  of  the  general 
purpose  and  scope  of  the  Acts,  the  cases  relief!  on  by  the  defendant 
were  all  of  them  decided  since  the  passing  in  England  of  the 
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Infants’  Relief  Act,  1874,  whereby  such  contracts  of  infants  are 
made  wholly  void. 

An  alleged  contract  which,  in  truth,  is  and  has  always  been 
wholly  void  and  impossible  of  confirmation,  cannot  create  a credi- 
tor, and  such  decisions  cannot  assist  in  determining  questions 
arising  under  our  law. 

As  the  question  has  been  discussed,  I should  add  that  I think 
that,  in  considering  whether  the  contract  of  an  infant  is  void  or 
voidable,  the  true  test  at  common  law,  irrespective  of  any  statute, 
is  that  all  instruments  and  acts  of  an  infant  are  voidable  only, 
except  those  which  are  necessarily  to  his  prejudice,  these  last  being 
void.  And  I refer,  in  support  of  that  view  to  Warwick  v.  Bruce , 
2 M.  & S.  205;  to  Williams  v.  Moor  (1843),  11  M.  & W.  256;  to 
Pollock  on  Contracts,  9th  ed.,  p.  59  et  seq .;  and  to  the  foot-note  on 
American  cases  in  Simpson  on  Infants,  3rd  ed.,  p.  56.  See  also 
the  later  cases  of  Duncan  v.  Dixon  (1890),  44  Ch.  D.  211,  at  p. 
215;  Viditz  v.  O’Hagan,  [1900]  2 Ch.  87,  at  p.  97;  Beam  v.  Beatty 
(1902),  4 O.L.R.  554,  at  p.  559;  and  Louden  Manufactunng 
Co.  y.  Milmine,  15  O.L.R.  53. 

The  precise  mode  in  which  ratification  may  be  accomplished 
does  not  seem  to  me  to  be  relevant  to  the  determination  of  this 
application. 

My  conclusions  may,  therefore,  be  summarised  as  follows : — 

(1)  The  question  as  at  present  stated  should  be  answered  in 
the  affirmative. 

(2)  The  case  should  be  remitted  to  the  magistrate  for  the  pur- 
pose and  with  the  directions  mentioned  in  this  judgment. 

(3)  If  the  question  is  to  be  restated  by  this  Court  itself  so  that 
it  shall  read,  “ Was  I right  as  a matter  of  law  in  holding  that  a 
person  under  the  age  of  21  years  can  be  convicted  of  the  above 
offence,  his  only  creditors  established  as  such  in  evidence  being 
trade-creditors,”  then  I am  of  opinion  that  our  answer  to  the  ques- 
tion so  amended  should  be  in  the  negative. 

Rose,  J. : — The  question  as  put  in  the  stated  case  is,  whether 
the  magistrate  was  right  as  a matter  of  law  in  holding  that  a person 
under  the  age  of  21  years  can  be  convicted  of  the  offence  of  remov- 
ing, concealing,  or  disposing  of  any  of  his  property,  with  intent  to 
defraud  his  creditors  (the  Criminal  Code,  sec.  417(a)).  To  that 
question,  put  in  that  broad  w.ay,  the  answer  is:  “ Yes:  an  infant, 
in  some  circumstances,  can  incur  debts  of  certain  kinds,  and  can 
have  creditors;  and  if  he  disposes  of  his  property  with  intent  to 
defraud  those  creditors  he  can  be  convicted.”  But  upon  the  whole 
case  it  is  apparent  that  the  question  intended  to  be  submitted  for 
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the  opinion  of  the  Court  is  a much  narrower  question  than  the  one 
formally  put.  It  is,  in  effect : “ Are  persons  who  have  supplied 
goods  to  an  infant  trader  for  the  purposes  of  his  trade,  and  who 
have  not  been  paid,  c creditors  5 within  the  meaning  of  sec.  417  ?** 
That  is  the  question  which  was  argued  and  which  must  be  answered. 

If  a similar  question  arose  in  England,  where  the  Infants*  Relief 
Act,  1874,  is  in  force,  the  answer  would  have  to  be  in  the  negative, 
for  the  Act  makes  void  all  contracts  entered  into  by  infants,  after 
the  passing  of  the  Act/ for  goods  supplied  (other  than  contracts 
for  necessaries)  : and,  as  was  admitted  in  Regina  v.  Wilson,  5 Q. 
B.D.  28,  by  counsel  for  the  prosecution  (Gorst.  Q.C.,  Sir  J.  Holker, 
A.-G.,  A.  L.  Smith,  and  Danckwerts),  it  cannot  be  contended  that, 
since  the  passing  of  the  Act,  the  contracts  of  an  infant  for  goods 
supplied  in  the  way  of  trade  are  valid  or  result  in  debts,  or  that 
the  persons  who  supply  such  goods  are  creditors  capable  of  being 
defrauded.  But  in  Ontario  there  is  no  statute  corresponding  to 
the  Infants*  Relief  Act,  and  what  has  to  be  ascertained  is  the 
relationship  created,  at  common  law,  by  a contract  made  between 
an  infant  trader  and  those  who  supply  him  with  the  goods  in  which 
he  deals. 

At  common  law,  certain  contracts  made  by  infants  are  void,  in 
the  strict  sense,  and  incapable  of  ratification : see  Beam  v.  Beatty, 
3 O.L.R.  345,  4 O.L.R.  554;  Phillips  v.  Greater  Ottawa  Develop- 
ment Co.  (1916),  38  O.L.R.  315.  Others  are  usually  described 
as  valid.  Such  are  contracts  for  necessaries,  although,  considering 
the  fact  that  the  person  who  supplies  necessaries  recovers,  not  the 
agreed  price,  but  the  value,  probably  confusion  would  have  been 
avoided  if  it  had  been  recognised  that,  as  pointed  out  by  Fletcher 
Moulton,  L.J.,  in  Nash  v.  Inman,  [1908]  2 K.B.  1,  an  infant,  like 
a lunatic,  is  incapable  of  making  a contract  of  purchase  in  the 
strict  sense  of  the  words;  that,  if  a man  satisfies  the  needs  of  an 
infant  or  lunatic  by  supplying  to  him  necessaries,  the  law  will 
imply  an  obligation  to  repay  him  for  the  services  so  rendered,  and 
will  enforce  that  obligation  against  the  estate  of  the  infant  or 
lunatic ; that  consequently  the  basis  of  the  action  is  hardly  contract 
— the  obligation  arises  re  and  not  consensu.  Contracts  of  a third 
— and  this  the  largest — class  may  be  avoided  or  enforced  at  the 
option  of  the  infant:  Bruce  v.  Warwick,  6 Taunt.  118.  “ The 

law  so  far  protects  him,  as  to  give  him  an  opportunity  to  consider 
it  when  he  comes  of  age : and  it  is  good  or  voidable  at  his  election  :** 
Holt  v.  Ward  (1732),  2 Str.  937.  These  contracts  are  usually 
described  as  voidable.  Contracts,  such  as  are  here  in  question,  by 
which  the  infant  undertakes  to  pay  for  goods  supplied  to  him  for 
use  in  trade  are  of  this  class,  and  what  has  to  be  determined  is  the 
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precise  meaning  of  the  word  “ voidable  ” as  applied  to  them — is  it  App.  iJiv. 
correct  to  say  quite  generally,  as  in  Halsbury’s  Laws  of  England,  -^23. 

vol.  17,  p.  64,  note  (l),  that  "voidable  means  valid  until  repudi-  

ated,  not  invalid  until  confirmed;”  or  ought  it  to  be  said,  as  in  Vt 
Anson  on  Contract,  15th  ed.,  p.  186,  that  an  infant’s  " voidable  ” Rash. 

contracts  must  be  divided  under  two  heads,  (a)  those  which  are  Rose,  J. 

valid  and  binding  on  the  infant  until  disaffirmed,  and  (b)  those 


which  are  not  binding  until  ratified  after  majority?  If  such  a 
division  as  is  suggested  by  Anson  is  justified,  there  is  no  doubt  that 
contracts  such  as  we  have  to  deal  with  in  this  case  will  fall  into 
the  author’s  class  (b) ; and  that  it  is  justified  will,  I think,  appear 
when  there  are  considered,  first,  some  of  the  cases  which  have  arisen 
out  of  contracts  by  an  infant  for  the  purchase  of  goods  (other  than 
necessaries)  or  out  of  other  contracts  which  would  clearly  be  in 
class  (b),  if  there  is  such  a class,  and  secondly,  some  of  the  cases 
that  are  usually  cited  in  support  of  the  broad  general  proposition 
that  voidable  means  valid  until  repudiated. 

Thornton  y.  Illingworth  (1824),  2 B.  & C.  824,  was  a case  of 
assumpsit  for  goods  sold;  plea,  infancy;  replication,  that  the 
defendant  ratified  the  contract  after  he  came  of  age.  At  the  trial, 
the  evidence  in  support  of  the  replication  was  confined  to  a 
promise  made  by  the  defendant  after  the  commencement  of  the 
action.  The  plaintiff  obtained  a verdict,  and  the  case  was  taken 
to  the  Court  of  King’s  Bench  upon  a point  reserved  as  to  whether 
there  should  have  been  a nonsuit,  on  the  ground  that  the  ratifica- 
tion, at  the  time  mentioned,  was  insufficient.  The  Court  held  that 
the  rule  for  entering  a nonsuit  must  be  made  absolute;  for  the 
new  promise  was  the  sole  ground  of  action,  and,  therefore,  no 
cause  of  action  existed  at  the  time  when  the  action  was  commenced. 

There  has  been  criticism  of  some  of  the  statements  of  law  made 
in  the  course  of  the  judgments  delivered  in  Thornton  v.  Illing- 
worth: see,  for  instance,  Benjamin  on  Sale,  6th  ed.,  pp.  58-9,  and 
cf.  the  4th  ed.,  p.  29;  and  in  Kant’s  Index  and  in  a head-note  to 
the  reprint  in  107  E.R.  589,  it  is  said  that  the  case  is  held  over- 
ruled in  Bateman  v.  Pinder  (1842),  3 Q.B.  575.  That,  however, 
seems  to  be  an  over-statement  of  the  effect  of  Bateman  v.  Pinder. 
In  Thornton  v.  Illingworth  the  Court  distinguished  the  case  of 
the  ratification  after  full  age  of  a contract  made  during  infancy 
from  that  of  an  acknowledgment  sufficient  to  take  a case  out  of 
the  Statute  of  Limitations,  saying  that  an  acknowledgment  of  a 
statute-barred  debt  was  good  even  if  made  after  action  brought, 
because  the  ground  upon  which  the  statute  proceeds  is  that  after 
a certain  time  it  shall  be  presumed  that  the  debt  was  discharged, 
and  a new  promise  rebuts  that  presumption,  and  the  plaintiff 
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recovers,  not  on  the  ground  of  having  a new  right  of  action,  but 
because  the  statute  does  not  apply  to  bar  the  old  one;  whereas  the 
ratification  of  an  infant’s  contract  creates  a new  liability  supported 
by  a moral  consideration  existing  before,  and  does  not  make  it  a 
legal  debt  from  the  time  of  making  the  bargain.  This  statement 
of  the  law  as  to  the  Statute  of  Limitations  was  dissented  from  in 
Bateman  v.  Finder •,  the  Court  holding  that  the  promise  requisite 
to  prevent  the  operation  of  the  statute  must  be  made  before  action ; 
but  it  was  not  suggested  that  there  was  any  error  in  what  was 
actually  decided  in  Thornton  v.  Illingworth , viz.,  that  the  ratifi- 
cation requisite  in  the  case  of  an  infant’s  contract  is  a ratification 
made  before  action. 

Again,  in  Williams  v.  Moor , 11  M.  & W.  256,  Baron  Parke, 
during  the  argument  - (p.  258),  indicated  his  dissent  from  the 
statement  made  by  Bayley,  J.,  in  Thornton  v.  Illingworth , that 
“in  the  case  of  an  infant,  a contract  made  for  goods  for  the  pur- 
poses of  trade  is  absolutely  void,  not  voidable  only.”  But,  while 
Bayley,  J.,  spoke  of  the  contract  as  void,  he  recognised  the  fact 
that  a ratification  of  it,  without  new  consideration,  will  support  an 
action;  and  Baron  Parke,  while  objecting  to  the  description  of  the 
contract  as  void,  did  not  suggest  that  there  was  error  in  holding 
that  where  the  action  lies  it  is  based  on  the  ratification  rather  than 
on  the  original  promise.  Indeed,  the  point  raised  by  the  demurrer 
in  Williams  v.  Moor  was,  that  an  account  stated  by  an  infant  is 
absolutely  void,  and  that  no  subsequent  ratification  of  it  after  the 
infant  has  attained  the  age  of  21  years  will  set  it  up,  so  as  to 
enable  the  other  party  to  the  account  to  sue  upon  it ; and  what  was 
decided  was  in  effect  that  there  is  no  distinction  in  this  regard 
between  the  case  of  a sale  . of  goods*  which  are  not  necessaries  and 
that  of  an  account  stated — either  may  be  ratified.  Baron  Parke 
began  his  judgment  by  stating  that  it  was  not  necessary  to  “ decide 
what  is  the  precise  legal  operation  of  the  ratification  by  a party 
who  has  attained  his  age  of  21  years,  of  a contract  entered  into 
during  his  minority;  whether  it  is  to  be  treated  as  an  act  giving 
validity  to  an  otherwise  invalid  contract,  or  as  a new  contract 
voluntarily  entered  into  after  the  party  has  obtained  the  capacity 
of  contracting,  the  consideration  being  the  moral  duty  arising 
from  the  previous  transactions.”  He  said  that  the  course  of  plead- 
ing in  Williams  v.  Moor , following  that  which  was  adopted  in 
certain  cases,  including  Thornton  v.  Illingworth , would  rather 
seem  to  indicate  that  the  effect  of  ratification  is  to  set  up  and  give 
validity  to  the  otherwise  invalid  contract— to  remove  the  bar  of 
infancy;  while,  on  the  other  hand,  that  which  is  suggested  in  one 
of  the  cases  as  the  old  form  of  pleading  would  lead  to  the  inference 
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that,  in  a case  such  as  that  with  which  he  was  dealing,  the  liability 
of  the  defendant  arises  on  a wholly  new  contract,  made  after  he 
lias  attained  the  age  of  21  years.  He  then  went  on  to  decide  what 
I have  stated,  and  afterwards  added  to  the  judgment  (apparently 
so  that  there  could  be  no  possibility  of  misapprehension)  a note 
saying : “ Whether  this  replication  amounts  in  fact  to  a new 

assignment,  or  is  improperly  pleaded  by  way  of  replication,  is  not 
in  question,  as  it  is  not  pointed  out  as  a ground  of  special 
demurrer.”  It  is  clear,  then,  that  Williams  v.  Moor  does  not  over- 
rule Thornton  v.  Illingworth , and  that  the  most  that  can  be  said 
of  it  as  an  authority  bearing  upon  the  present  case  is,  that  it  treats 
as  unsettled,  up  to  the  year  1843,  the  question  which  Thornton  v. 
Illingworth  might  otherwise  have  been  thought  to  settle,  viz.,  What 
is  the  precise  legal  operation  of  the  ratification  by  a party  who  has 
attained  the  age  of  21  years  of  a contract  entered  into  during  his 
minority  ? 

With  Thornton  v.  Illingworth  is  to  be  considered  Hunt  v. 
Massey  (1834),  5 B.  & Ad.  902.  It  was  a case  of  assumpsit  by  the 
plaintiff  as  drawer  against  the  defendant  as  acceptor  of  a bill  of 
exchange;  plea,  general  issue.  At  the  trial,  it  appeared  that  the 
defendant  was  an  infant  at  the  time  when  he  accepted  the  bill,  but 
that  after  he  had  attained  his  majority,  and  before  action,  he  had 
written  a letter  which  amounted  to  a ratification.  It  was  objected, 
inter  alia , that  the  plaintiff  ought  to  have  declared  specially, 
because  the  defendant'  was  liable,  if  at  all,  not  by  reason  of  his 
acceptance  of  the  bill  but  on  his  promise  made  after  he  had  come 
of  age.  The  plaintiff  had  a verdict,  and  on  a motion  for  a new 
trial  the  Court  of  King’s  Bench  refused  a rule,  because  the  letter 
“ amounted  to  a ratification  of  the  original  promise  to  pay,  accord- 
ing to  the  tenor  and  effect  of  the  bill  of  exchange,  and  might  be 
declared  on  accordingly.”  I do  not  quite  grasp  the  distinction 
between  the  two  cases:  if  in  Thornton  v.  Illingivorth  there  was  no 
contract  until  the  defendant,  after  he  came  of  age,  promised  to 
pay,  it  is  not  clear  to  me  why  in  Hunt  v.  Massey  the  plaintiff  was 
not  bound  to  declare  specially  upon  the  ratification.  However, 
Littledale,  J.,  sat  in  the  Court  of  King’s  Bench  in  each  of  the 
cases ; his  judgment  in  the  earlier  case  is  reported ; in  the  later  one 
he  concurred  with  Denman,  C. J. ; nothing  was  said  about  any 
conflict  between  the  two  cases;  and  I infer  that  it  was  thought 
that  the  decision  as  to  the  form  of  the  pleadings  in  the  later  case 
did  not  at  all  conflict  with  the  decision  as  to  the  sufficiency  of  the 
evidence  in  the  earlier  one. 

The  only  other  case  that  I have  found  in  which  Thornton  v. 
Illingworth  is  discussed  is  Slator  v.  Trimble  (1861),  14  Ir.  C.L.R. 
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App.  Div.  342,  353,  where  it  is  distinguished  but  not  dissented  from.  The 
result,  therefore,  of  the  judicial  criticism  of  the  judgment  seems 
to  be  merely  that  any  danger  which  there  might  have  been  of 
taking  the  words  of  Bay  ley,  J.,  as  meaning  that  such  a contract 
Rash-  as  he  had  to  consider  was  void,  in  the  sense  that  it  was  incapable 
Rose,  J.  of  ratification,  has  been  averted.  The  decision,  unless  its  authority 
is  weakened  by  general  statements  contained  in  the  judgments  in 
other  cases  dealing  with  other  classes  of  contract,  establishes  the 
proposition  that  where  the  seller  recovers  the  price  of  goods  sold 
(for  the  purposes  of  trade)  to  the  defendant  during  the  latter’s 
infancy,  he  recovers  on  the  strength  of  the  ratification  and  not  on 
any  mere  failure  of  repudiation. 

I think  that  the  cases  in  Ontario  have  generally  been  cases  in 
which  the  issue  was,  whether  there  was  a writing  sufficient  under 
Lord  Tenterden’s  Act  (R.S.O.  1914,  ch.  102,  sec.  7) : see  Louden 
Manufacturing  Co.  v.  Milmine , 14  O.L.R.  532,  15  O.L.R.  53.  I 
have  not  found  in  them  any  discussion  of  the  precise  point  now 
under  consideration,  and  I pass  on  to  consider  some  of  the  English 
cases  which  are  cited  as  authority  for  the  proposition  that  an 
infant’s  “ voidable  ” contracts  are  valid  until  repudiated. 

The  cases  cited  in  Halsbury’s  Laws  of  England  in  the  note 
already  referred  to  are : Duncan  v.  Dixon , 44  Ch.  D.  211 ; Viditz 
v.  O'Eagan,  [1900]  2 Ch.  87;  and  Edwards  v.  Carter,  [1893] 
A.C.  360.  To  them  may  be  added  Smith  v.  Lucas  (1881),  18  Ch. 
D.  531,  543,  cited  in  Duncan  v.  Dixon. 

Duncan  v.  Dixon  was  a case  of  a marriage  settlement.  Keke- 
wich,  J.,  before  dealing  with  the  facts  of  the  particular  case,  dis- 
cussed the  law  as  to  infants’  contracts  generally,  and  expressed  the 
opinion  that  such  contracts  (with  some  exceptions  or  qualifications 
which  there  was  no  need  to  specify)  were  voidable  in  the  sense  that 
they  were  valid  until  repudiated;  and  then  he  said,  citing  Sir 
George  Jessel  in  Smith  v.  Lucas: — 

“As  regards  those  contracts  which  operate  as  covenants  and 
affect  property,  I apprehend  that  you  must  look  back  to  the  date 
of  the  contract  for  the  purpose  of  ascertaining  its  operation,  and, 
unless  there  has  been  a subsequent  repudiation  within  the  limits 
of  time  and  in  the  manner  allowed  by  law,  treat  it  as  binding  the 
property  according  to  the  expressed  intention  of  the  instrument  ” 
(44  Ch.  D.  at  p.  214). 

Viditz  v.  O’Hagan  was  a case  of  marriage  articles  followed  by 
a marriage  settlement.  Upon  her  marriage,  which  took  place  while 
she  was  an  infant,  the  wife  acquired  the  Austrian  domicil  of  her 
husband.  By  the  Austrian  law  she  had  no  capacity  irrevocably  to 
ratify  the  marriage  contract.  It  was  held,  therefore,  that  the 
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English  doctrine  that  a voidable  contract  of  an  infant  will  bind 
him  if  he  does  not  repudiate  it  within  a reasonable  time  had  no 
application — “it  would  be  an  entire  mistake  to  apply  that  part  of 
English  law  which  relates  to  repudiation  within  a reasonable  time 
if  you  shut  out  the  other  part  which  relates  to  the  ability  to  ratify  ” 
[1900]  2 'Ch.  at  p.  98).  Before  stating  this  conclusion,  Lindley, 
M.R.,  set  forth  the  theory,  as  he  understood  it,  of  the  English  law 
as  laid  down  in  Edwards  v.  Carter , and  he  set  it  forth,  in  part,  as 
follows  (pp.  97,  98)  : — 

“ The  great  bulk  of  infants’  contracts  are  only  voidable.  What 
does  that  mean?  It  means  that  when  the  infant  comes  of  age  he 
can  elect  either  to  affirm  or  to  disaffirm  the  contract.  If  he  does 
nothing  within  a reasonable  time  after  he  attains  21,  the  presump- 
tion is  that  he  has  affirmed  the  contract.  The  contract  is  binding 
and  has  been  binding  on  him  ever  since  he  attained  21,  unless  he 
proves  the  contrary  by  repudiating  it  within  a reasonable  time.” 

Rigby,  L.J.,  agreed  with  the  Master  of  the  Rolls;  and  Collins, 
L.J.,  was  of  the  same  opinion,  but  read  a short  judgment  which 
contains  no  statement  of  the  English  law,  except  this: — 

“ Unless  the  condition  of  the  English  law,  that  such  a contract 
can  only  be  avoided  within  a reasonable  time  after  attaining 
majority,  regulates  her  rights  under  the  new  domicil,  she  can 
repudiate  at  any  time.” 

Edwards  v.  Carter  was  also  a case  arising  out  of  a marriage 
settlement,  executed  about  a month  before  the  husband  came  of 
age,  and  attempted  to  be  repudiated  some  5 years  later.  There  is 
in  the  judgments  no  discussion  of  infants’  contracts  in  general. 
What  was  discussed  was  whether  the  repudiation  had  been  within  a 
reasonable  time;  and  it  was  held  that  it  had  not. 

Smith,  y.  Lucas  raised  a question  as  to  the  effect  of  a covenant 
by  the  wife,  while  a minor,  to  settle  after-acquired  property.  Sir 
George  Jessel’s  judgment  says  nothing  about  any  other  kind  of 
covenant. 

Now,  while  the  general  statements  contained  in  Duncan  v. 
Dixon  and  Viditz  v.  O'Hagan  carry  great  weight,  they  were  not 
essential  parts  of  the  judgments.  Moreover,  if  they  are  to  be  con- 
sidered as  applicable  to  contracts  such  as  have  to  be  considered  in 
this  case,  they  are  opposed  to  what  was  said  by  Jessel,  M.R.,  in 
Ex  p.  Jones,  18  Ch.  D.  109,  119.  The  question  in  that  case  was 
whether  an  infant  who  had  traded  could  be  adjudged  a bankrupt 
on  the  petition  of  a person  who  had  supplied  him  with  goods  on 
credit  for  trade  purposes,  even  if  he  himself  had  previously  filed  a 
liquidation  petition  the  proceedings  under  which  had  become  abor- 
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five;  and  it  was  held  that  he  could  not.  Sir  George  Jessel  discussed 
the  common  law,  saying,  inter  alia  (pp.  119,  120)  : — 

“ How  is  it  made  out  that  he  is  a debtor  ? It  is  not  suggested 
that  the  coke  and  breeze  were  necessaries,  that  they  were  bought  for 
home  consumption.  It  is  admitted  that  they  were  bought  for  the 
purpose  of  selling  them  again.  Therefore  there  was  no  common 
law  liability,  because  an  infant  could  not  contract  a debt  except 
for  necessaries  ...  If  persons  choose  to  supply  goods  to  an 
infant  on  credit,  they  take  the  chance  of  being  paid.” 

And  then,  after  disposing  of  an  argument  which  had  been 
advanced,  to  the  effect  that  there  was  an  equitable  obligation  based 
upon  the  infant's  having,  by  trading,  held  himself  out  as  of  full 
age,  he  went  on  to  say  (p.  121)  : — 

“ There  is,  therefore,  no  pretence  for  saying  in  the  present  case 
that  the  infant  is  a debtor,  or  that  any  action  could  be  maintained 
against  him  by  the  respondents  . . ..  It  is  impossible,  there- 

fore, that  the  adjudication  can  be  maintained  on  the  petition  of  the 
respondents.” 

The  Master  of  the  Rolls  then  went  on  to  express  his  dissent 
from  (and  to  overrule)  Ex  p.  Lynch  (1876),  2 Ch.  D.  227,  in 
which  the  Infants'  Relief  Act  had  been  held  not  to  apply  in  a case 
like  the  one  which  he  had  to  consider.  He  said  that  the  words  of 
the  Act  were  perfectly  general,  and  could  not  be  restricted  so  as  not 
to  apply  to  trade-debts.  But,  while  he  held  that  the  Act  did  apply, 

I read  his  judgment  as  one  really  based  upon  the  common  law 
which  he  first  dealt  with ; and  I do  not  find  anything  in  the  judg- 
ments read  by  the  other  members  of  the  Court  (Baggallay  and  Lush, 
L.JJ.)  which  indicates  that  they  depended  upon  the  Act  rather 
than  upon  the  common  law.  Therefore,  I think  that  the  decision 
is,  by  itself,  really  decisive  of  the  present  case ; but,  even  if  I am  in 
error  in  so  regarding  it — if  it  is  a decision  upon  the  Act  and  the 
discussion  of  the  common  law  is  in  some  sense  obiter — the  fact 
remains  that,  in  a case  arising  out  of  a contract  exactly  like  the 
contract  that  is  in  question  here,  we  have  the  great  authority  of  Sir 
George  Jessel  for  saying  that  the  contract  did  not,  at  common  law, 
make  the  infant  a debtor  or  the  seller  of  the  goods  a creditor — a 
statement  which  would,  in  my  opinion,  override,  so  far  as  this 
particular  kind  of  contract  is  concerned,  any  general  statement  as 
to  an  infant’s  contracts  being  valid  until  repudiated.  See  also 
Cowern  v.  Nield,  [1912]  2 K.B.  419. 

In  my  opinion,  it  is  impossible  to  treat  the  decision  in  Thorn- 
ton v.  Illingworth  and  the  dicta  (if  they  are  only  dicta)  of  Sir 
George  Jessel  in  Ex  p.  Jones  as  overridden  by  any  of  the  statements 
made  in  -cases  arising  out  of  contracts  of  another  class ; and  I con-  _ 
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dude  that  it  is  correct  to  say,  following  Anson  on  Contract,  and 
adopting  the  language  of  an  American  court,  in  Glemmer  v.  Price 
(1910),  125  S.W.  Repr.  604,  605,  that  “ some  voidable  contracts 
of  an  infant  bind  him  unless  he  disaffirms  them,  while  others  do 
not  bind  him  unless  he  ratifies  them.” 

In  22  Cyc.  602,  there  is  the  following  statement : — 

“ The  better  supported  rule  appears  to  be  that  the  executory 
contracts  of  an  infant  are  voidable,  as  distinguished  from  void, 
only  in  the  sense  that  they  are,  while  prima  facie  void,  susceptible 
of  ratification,  and  hence  they  must  be  ratified  after  his  arrival  at 
age  in  order  to  become  obligatory  upon  him;  while  the  executed 
contracts  of  an  infant  are  voidable  only  in  the  sense  that,  while 
prima  facie  valid  and  binding,  they  may  be  avoided,  and  hence  no 
ratification  is  necessary  in  order  that  he  may  be  bound  by  contracts 
of  such  a character.” 

It  is  unnecessary  for  the  purpose  of  the  present  discussion  to 
consider  whether  the  dividing  line  between  the  two  sub-classes  of 
the  class  of  “ voidable  ” contracts  is  defined  with  perfect  accuracy, 
and  for  all  cases,  by  a reference  to  executed  contracts  on  the  one 
side  and  executory  contracts  on  the  other,  as  in  Cyc.,  or  by  a refer- 
ence to  cases  “ where  an  infant  acquired  an  interest  in  permanent 
property  to  which  obligations  attach,  or  entered  into  a contract 
involving  continuous  rights  and  duties,  benefits  and  liabilities,  and 
took  some  benefit  under  the  contract,”  as  in  Anson  on  Contract. 
The  important  thing  is  that  there  is  in  the  passage  quoted  another 
recognition  of  the  fact  that  an  infant's  “ voidable  ” contracts  are 
divisible  into  two  sub-classes.  If  there  are  two  sub-classes,  it  is 
quite  apparent  that  contracts  to  pay  for  goods  (not  necessaries) 
acquired  for  the  purposes  of  trade  fall  into  one  of  them — Anson's 
class  “ ( 5 ) ” — and  that  the  general  statements  as  to  an  infant's  con- 
tracts being  valid  until  repudiated  are  to  be  taken  as  applicable 
only  to  contracts  of  other  kinds.  All  the  cases  that  have  been  cited 
as  containing  the  general  statement  are,  as  has  appeared,  cases 
arising  out  of  contracts  such  as  Anson  puts  into  class  “(a)”  as  are 
also  Pie  Sovereign  Bank  of  Canada,  Clark’s  Case  (1916),  35  O.L.R. 
448  (in  which  there  is  the  same  general  statement  at  p.  456),  and 
many  others  that  could  be  cited;  and,  while  I suppose  that  cases 
arising  out  of  contracts  to  pay  for  goods  (other  than  necessaries) 
could  be  found  in  which  similar  language  has  been  used,  I have  not 
found  anything  which  leads  me  to  suppose  that  it  is  accurately 
used  in  respect  of  such  contracts.  Nor,  while  it  is  true,  as  stated 
by  Harvey,  C.J.,  in  Great  West  Implement  Co.  v.  Grams  (1908), 

1 Alta.  L.R.  411,  8 W.L.R.  160,  that  courts  have  sometimes  found, 
ratification  to  be  established  upon  very  slight  evidence,  do  I know 
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of  a case  in  which  there  has  been  a recovery  upon  a contract  of  the 
kind  under  discussion  which  has  been  based  upon  a holding  that 
the  contract  was  valid  until  repudiated. 

One  other  case  may  be  mentioned  (somewhat  out  of. its  place). 
Lord  Mansfield  “ could  never  understand  the  rule  of  law  that  an 
infant’s  contract  was  not  void,  hut  voidable and  yet,  in  assumpsit 
on  a bill  of  exchange,  he  delivered  the  judgment  of  the  Court,  to 
the  effect  that  a plea  in  abatement,  that  the  defendant  made  the 
promise  jointly  with  another,  is  supported  by  evidence  that  the 
promise  was  made  jointly  with  an  infant.  He  said  that  it  seemed 
that  the  contract  of  an  infant  is  not  void  till  the  infant  says  it  is 
void ; and  if  it  is  not  void  the  Court  cannot  say  on  a plea  in  abate- 
ment that  the  contract  was  not  made  by  two  persons:  Gibbs  v. 
Merrill  (1810),  3 Taunt.  307.  This  is  to  attribute  to  the  contract, 
between  the  time  of  the  making  of  it  and  the  ratification  of  it 
after  the  infant  attains  his  majority,  a1  greater  vitality  than,  if  I 
had  read  no  case  but  Thornton  v.  Illingworth , I should  have 
thought  it  possessed ; but  it  does  not  shake  my  opinion  that,  follow- 
ing Thornton  v.  Illingworth  and  Ex  p.  Jones , the  conclusion  is 
inevitable  that  a person  who  sells  goods  (other  than  necessaries)  to 
an  infant,  and  who,  admittedly,  has  no  enforceable  claim  for  the 
price,  is  not  a creditor,  within  the  meaning  of  sec.  417  of  the 
Criminal  Code.  See  also  Cohen  v.  Arm, strong  (1813),  1 M.  & S. 
724.  * 

My  conclusion  accords  with  that  reached,  in  a civil  case,  by  the 
Supreme  Court  of  Mississippi  in  Edmunds  v.  Mister  (1881),  58 
Miss.  765  (cited  in  27  Corpus  Juris,  p.  476).  There,  soon  after 
attaining  his  majority,  a man  who,  while  an  infant,  had  contracted 
debts  (I  use  the  expression  in  the  popular  sense)  conveyed  his 
property  to  his  daughter  for  life  with  reversion  to  himself,  the 
conveyance  being  without  consideration,  and  with  the  avowed 
intention  of  defeating  “ creditors  ” — although,  as  the  grantor  said, 
he  was  unwilling  to  plead  infancy  and  intended  to  pay  his  debts. 
The  Court  held  that  the  conveyance  was  valid,  because  the  holders 
of  the  demands  for  goods  furnished  during  the  grantor’s  minority 
were  not  creditors.  The  statement  of  Chalmers,  C.J.,  upon  this 
point  is  succinct,  and  I venture  to  reproduce  it.  He  says  (p. 
773)  : — 

“ The  executory  contracts  of  infants  for  the  payment  of  money, 
not  for  necessaries,  impose  no  legal  liability  upon  them.  They 
furnish  a sufficient  consideration  to  support  contracts  thereafter 
made,  so  that  if  ratified  in  any  way  after  majority  they  will  be 
enforced ; but  they  derive  their  vitality,  not  from  the  original  con- 
sideration, but  from  the  new  promise  or  ratification.  They  can  be 
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ratified  at  common  law  only  by  an  act  or  agreement  which  possesses  App.  Div. 
all  the  ingredients  necessary  to  a new  contract,  save  only  a new 

consideration.  The  contract  made  during  minority  will  fnrnish  

the  consideration,  but  it  will  fnrnish  nothing  more.  All  else  must 
be  supplied  by  the  new  agreement.  A mere  acknowledgment  of  the  Rash. 
debt  is  not  sufficient,  but  there  must  be  an  express  promise  to  pay,  r0S€i  j 
voluntarily  made ; and  this  is  true  under  the  common  law  authori- 
ties, without  reference  to  the  provisions  of  our  statute,  which 
declares  that  the  new  promise  or  ratification  must  be  in  writing. 

“ There  cannot  be  said  to  be  any  contract  in  any  legitimate 
sense  of  the  term  until  after  the  act  of  ratification,  or  until  after 
the  written  promise  under  our  statute.  Before  ratification,  it  is 
wholly  unilateral  in  its  bearing;  that  is  to  say,  the  consideration 
has  been  advanced  by  the  adult,  but  there  is  no  corresponding  legal 
liability  upon  the  minor.  It  stands,  not  upon  the  footing  of  a debt 
barred  by  the  Statute  of  Limitations  and  afterwards  revived  by  a 
new  promise,- because  in  such  a case  there  has  always  been  an 
existing,  unextinguished  right,  since  limitation  affects  only  the 
remedy,  and  not  the  right;  but  it  is  rather  like  a debt  wiped  out 
by  a discharge  in  bankruptcy.  In  such  case  there  is  no  existing 
debt,  but  there  is  an  outstanding  consideration  which  will  support 
a new  contract  . . . It  is  an  anomaly  in  pleading  that  the 

plaintiff  declares  upon  the  original  contract,  and  to  a plea  of  in- 
fancy replies  the  new  promise,  while  all  the  authorities  declare 
that  the  recovery  is  not  upon  the  original  contract,  but  upon  the 
new  promise;  and  yet  undoubtedly  the  anomaly  exists.  While 
this  is  true,  it  is  clear  that  if  the  declaration  should  set  out  the 
whole  facts, — that  is,  if  it  shewed  that  the  articles  were  furnished 
to  a minor,  that  they  were  not  necessaries,  and  that  there  had  been 
no  new  promise, — it  would  be  demurrable ; or  if  judgment  by  default 
was  taken  upon  it,  it  would  be  reversed  upon  appeal.  The  reason  is 
that  it  would  shew  no  cause  of  action,  and  it  would  shew  no  cause 
of  action  because  of  the  absence  of  a new  promise.  It  is  the  new 
promise,  therefore,  that  makes  the  debt,  and  without  it  there  is 
none.” 

For  these  reasons,  my  answer  to  the  question  submitted  is  in  the 
negative. 


Orde,  J. : — I agree. 


Conviction  quashed. 
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Clinton  v.  County  of  Hastings. 


Highway  — 'Nonrepair  — Injury  to  Motorists  Using  Ordinary  Care — 
Overturning  of  Car — Negligence  of  County  Corporation — Evidence 
— What  Constitutes  Nonrepair  in  Case  of  Country  Road — Damages 
— Loss  of  Physical  Ability  to  Follow  Chosen  Profession — Proximate 
Result  of  Accident. 


The  duty  which  sec.  460(1)  of  the  Municipal  Act  imposes  upon  munici- 
palities is  a duty  to  keep  the  road  “ in  such  a reasonable  state  of 
repair  that  those  requiring  to  use  the  road  may,  using  ordinary  care, 
pass  to  and  fro  upon  it  in  safety.” 

Foley  v.  Township  of  East  Flamborough  (1898),  29  0.  R.  139,  approved. 
In  the  circumstances  of  this  case,  set  out  below,  the  defendants,  a 
county  corporation,  were  held  (Masten,  J.,  dissenting),  liable  to  the 
plaintiffs  for  injuries  sustained  by  them  when  the  motor  car  in  which 
they  were  travelling  at  dusk  struck  the  end  of  a small  bridge,  form- 
ing part  of  a county  road,  and  was  overturned  into  the  gully  over 
which  the  bridge  passed.  The  via  trita  Approaching  the  bridge  was 
narrow  and  the  plaintiffs’  view  of  the  bridge  was  obscured  by  bushes. 
The  plaintiffs  were  using  ordinary  care,  and  the  overturning  was  not 
attributable  to  any  fault  of  theirs  nor  to  any  other  cause  than  the 
condition  of  the  road — a condition  of  nonrepair,  as  found. 

Review  of  the  decided  cases — Davis  v.  Township  of  Usborne  (1916),  36 
O.L.R.  148,  specially  referred  to. 

Per  Masten,  J.: — The  recent  cases — especially  Raymond  v.  Township  of 
Bosanquet  (1918-19),  43  O.L.R.  434,  45  O.L.R.  28,  59  Can.  S.C.R.  452, 
Walker  v.  Township  of  Southwold  (1919),  46  O.L.R.  265,  and  Burk  v. 
Dominion  Canners  and  Townships  of  Harwich  (1920-21),  19  O.W.N. 
362,  20  O.  W.  N.  32,  58  D.L.R.  65 — shew  that  the  statutory  obligation 
imposed,  on  municipal . corporations  in  respect  of  rural  highways  is 
less  onerous  than  it  was  considered  to  be  in  Davis  v.  Township  of 
Usborne.  The  correct  inference  to  be  drawn  from  the  facts  of  the 
present  case  was  that  the  plaintiffs  had  failed  to  establish  that  the 
defendants  had  neglected  to  maintain  the  highway  and  bridge  in 
such  repair  as  the  statute  demanded. 

The  damages  assessed  by  the  trial  Judge  were  considered  by  the  Court, 
and  were  not  interfered  with  except  in  the  case  of  one  of  the  plain- 
tiffs, whose  injuries  were  such  that  she  was  debarred  from  pursuing 
the  career  of  a professional  musician,  upon  which  she  had  entered 
In  that  respect  it  was  held,  that  damages  for  the  loss  of  the  physical 
ability  to  follow  her  chosen  profession  were  not  too  remote,  and  were 
the  proximate  result  of  the  accident ; the  amount  allowed  by  the  trial 
Judge  was  increased  from  $4,000  to  $10,000. 

Appeal  by  the  defendants  and  cross-appeal  by  the  plaintiffs . 
from  the  judgment  of  Mowat,  J.,  at  the  trial,  in  favour  of  the 
plaintiffs,  in  an  action  for  damages  for  injuries  sustained  by  them 
by  reason,  as  they  alleged,  of  the  nonrepair  of  a road  under  the 
jurisdiction  of  the  defendants,  the.  Municipal  Corporation  of  the 
County  of  Hastings.  The  plaintiffs,  travelling  in  a motor  car, 
met  with  an  accident  and  were  injured.  The  trial  Judge  gave 
judgment  for  the  plaintiff  George  Clinton  for  $1,000,  for  the 
plaintiff  Lillie  Clinton  for  $600,  and  for  the  plaintiff  Jean  Clinton 
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for  $4,000,  with  costs.  The  defendants  appealed  on  the  ground 
that  they  were  not  responsible  for  the  accident,  and  the  plaintiffs 
on  the  ground  that  the  damages  were  too  small. 

October  24,  25,  and  26,  1922.  The  appeal  and  cross-appeal  were 
heard  by  Mulock,  C.J.Ex.,  Kelly,  Master,  and  Rose,  J J. 

T.  J.  Agar , K.C.,  for  the  defendants. 

D.  L.  McCarthy , K.C.,  and  F.  E.  O'Flynn,  for  the  plaintiffs. 

January  5,  1923.  Rose,  J. : — On  the  18th  September,  1921, 
Dr.  Clinton,  his  wife  and  his  daughter,  the  three  plaintiffs,  went 
from  Belleville  to  Madoc  in  a Ford  coupe,  the  doctor  driving,  and 
in  the  late  afternoon  began  the  return  journey.  Between  7 and  8 
o’clock,  before  it  was  quite  dark,  but  after  the  lights  of  their  car 
had  been  lit,  they  met  with  an  accident  on  a road  in  the  township 
of  Thurlow,  between  Fairfield’s  Bridge  and  Corbyville,  which  road 
is  under  the  jurisdiction  of  the  defendant  county.  They  sued  the 
county,  and  Mowat,  J.,  by  whom  the  action  was  tried,  found  that 
the  county  had  failed  to  perform  its  statutory  duty  to  maintain  the 
road  in  repair,  and  that  the  casualty  resulted  from  the  want  of 
repair.  Accordingly,  he  gave  judgment  in  favour  of  the  plaintiffs. 
Both  sides  appeal,  the  county  attacking  the  finding  of  liability, 
and  the  plaintiffs  seeking  increased  damages. 

The  road  in  question  is  an  old  one,  but  it  is  not  a main  county 
road,  and  its  use  had  been  principally  for  local  traffic,  which  was 
not  very  heavy.  Consequently,  little  work  had  been  done  upon  it : 
it  had  not  been  surfaced,  and  such  repairs  as  are  mentioned  in  the 
evidence  consisted  solely  in  the  dragging  of  a scraper  of  some  kind 
over  it.  The  road-allowance,  between  the  fences,  is  40  feet  wide; 
but  the  part  spoken  of  by  the  witnesses  as  the  travelled  portion,  i.e., 
the  sand  or  clay  upon  which  there  is  no  grass,  is  much  narrower, 
its  width  varying  at  different  places,  and  in  the  immediate 
proximity  of  the  place  of  the  accident  being  from  12  to  14  feet. 
The  reason  why  the  plaintiffs  took  this  road  was  that  repairs  were 
being  made  to  the  main  road,  and,  while  the  main  road  was  not 
absolutely  closed  to  traffic,  barriers  had  been  erected,  and  signs 
had  been  put  up,  requesting  or  instructing  travellers  to  make  a 
detour.  The  evidence  does  not  make  certain  the  length  of  time 
that  this  state  of  affairs  had  existed  ; but  it  is  not  disputed  that 
while  it  existed  the  motor  traffic  over  the  road  in  question  had  been 
materially  increased. 

The  plaintiffs  were  proceeding  cautiously,  on  the  look-out  for 
some  defect  which  they  had  observed  on  their  way  to  Madoc,  and 
when  Dr.  Clinton  saw  the  lights  of  two  motor  cars  which  were 
approaching  from  the  direction  of  Belleville  (i.e.,  from  the  east)  he 
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turned  to  the  right  until  the  greater  part  of  his  car  was  on  the 
grass  to  the  south  of  the  travelled  road — and,  the  grass  at 
that  point  being  quite  level  for  a considerable  space  south  of  the 
travelled  portion  of  the  road,  and  the  travelled  portion  of 
the  road  being  only  about  12  feet  wide,  that  was  a wise  precau- 
tion for  him  to  take.  He  then  proceeded,  as  slowly,  as  he  says, 
as  his  car  would  run,  for  some  70  feet;  and  while  he  was  so  pro- 
ceeding— or  perhaps  he  stopped  altogether — there  is  a conflict  in 
the  evidence  as  to  this,  but  nothing  turns  upon  it — the  cars  for 
which  he  had  turned  out  passed  him  safely.  He  then  proceeded, 
turning  gradually  to  the  left,  to  regain  the  travelled  portion  of  the 
road,  but  before  he  had  gone  more  than  30  or  35  feet,  his  car  upset 
into  a little  gully  over  which  the  road  is  carried  by  a short  bridge. 
This  gully  is  5 or  6 feet  deep,  and  the  bridge  is  a floor  of  planks, 
laid  on  timbers  which  are  supported  by  stone  abutments,  which 
are  11%  feet  apart.  At  each  side  of  the  floor  (i.e.,  at  the  north  and 
south  ends  of  the  planks)  is  laid  a square  piece  of  timber  6x6 
inches,  forming  a low  guard  or  kerb.  There  is  no  other  guard  or 
railing.  The  centre  line  of  the  travelled  portion  of  the  road  west  of 
the  bridge  is  on  a course  13  degrees  south  of  the  course  of  the  centre 
line  of  the  bridge  itself ; that  is  to  say,  a person  travelling  from  west 
to  east,  as  the  plaintiffs  were,  and  proceeding  along  the  centre 
of  the  travelled  portion  of  the  road,  would  make  a turn  of  13 
degrees  to  the  right  when  he  reached  the  bridge. 

At  the  place  where  the  plaintiffs  were  when  the  other  cars 
passed  them  (35  feet  from  the  bridge)  the  grass  to  the  south  of 
the  travelled  portion  of  the  road  is  level,  or  practically  so,  for  some 
19  feet  south  from  the  centre  line  of  the  travelled  portion  of  the 
road,  just  as  it  is  where  the  plaintiffs  turned  out;  but  immediately 
west  of  the  bridge  the  level  portion  of  the  road-allowance  is  much 
narrower,  extending  only  about  6 feet  from  the  centre  line,  the 
ground  then  “ breaking  right  away  into  the  ditch,”  or  sloping 
about  17  inches  in  5 feet.  Where  the  ground  thus  falls  away, 
there  was  a growth  of  weeds  or  small  hushes,  not  very  precisely 
described  by  the  witnesses  or  very  clearly  defined  by  the  photo- 
graphs (which  were  not  taken  until  the  spring  following  the 
accident),  close  up  to  the  end  of  the  bridge,  more  or  less  concealing 
the  6x6  timber  on  that  side,  and  having  a tendency  to  induce,  in  a 
traveller  approaching  from  the  place  where  the  plaintiffs  were 
when  the  cars  passed  them  and  not  knowing  of  the  bridge,  a belief 
that  the  level  grassy  ground  continued,  and  that  there  was  no  neces- 
sity to  make  a sharp  turn  back  into  the  middle  of  the  road. 

The  plaintiffs  say  that  they  were  looking  at  the  road  carefully, 
for  the  reason  already  stated,  and  that  they  did  not  see  the  bridge; 
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and  there  seems  to  be  no  reason  why  this  statement  should  not  be 
accepted,  as  it  was  by  the  trial  Judge,  or  why  negligence  should  be 
imputed  to  the  plaintiffs  or  any  of  them. 

The  width  of  the  floor  of  the  bridge,  between  the  longitudinal 
timbers,  is  a little  less  or  more  than  12  feet,  i.e.,  it  is  about  the 
same  as,  or  a little  less  than,  the  width  of  the  travelled  portion  of 
the  road  immediately  west  of  the  bridge ; the  colour  and  the  height 
of  the  flooring  were  the  same  as  those  of  the  road;  there  was 
nothing  to  call  the  plaintiffs*  attention  to  the  bridge  unless  the 
light  from  their  car  happened  to  fall  upon  the  timber — the  kerb 
or  guard-rail — on  the  north  side;  and  it  does  not  seem  at  all 
surprising  that  Dr.  Clinton  failed  to  steer  the  right  wheel  of  his  car 
into  the  space  between  the  two  timbers.  There  is  doubt  as  to 
precisely  what  happened — as  to  whether  the  right  front  wheel 
struck  the  timber  on  the  south  side  of  the  bridge  or  whether  it  ever 
reached  the  bridge  at  all — but  it  is  not  material  to  know  precisely 
how  the  car  was  overturned;  for  it  is  perfectly  clear  that  it  was 
overturned  because  the  right  wheels  did  not  pass  to  the  north  of  the 
timber,  and,  as  I have  said,  there  is  no  reason  to  doubt  that  the 
failure  to  go  to  the  north  of  that  timber  is  to  be  attributed  to  the 
fact  that  Dr.  Clinton  did  not  know  that  he  had  a bridge  to  cross, 
or  any  danger  to  avoid.  The  question  is  whether  the  defendants 
were  bound  to  do  something — for  instance,  to  erect  a wing-rail 
which  could  be  seen,  or  to  cut  away  the  bushes  or  weeds  that  have 
been  spoken  of — by  way  of  obviating,  or  at  least  lessening,  the 
danger  of  just  such  a fatality  as  occurred. 

The  duty  which  the  statute  imposes  upon  municipalities  was 
described  by  Armour,  C.J.,  in  Foley  v.  Township  of  East  Flam- 
borough  (1898),  29  O.R.  139,  as  a duty  to  keep  the  road  “ in  such 
a reasonable  state  of  repair  that  those  requiring  to  use  the  road 
may,  using  ordinary  care,  pass  to  and  fro  upon  it  in  safety;”  and 
the  learned  Chief  Justice’s  statement  has  so  often  been  quoted  with 
approval  that  it  may  be  taken  to  be  well-settled  law  that  the 
standard  by  which  any  particular  performance  is  to  be  judged  is 
the  standard  which  he  set  up  in  the  Foley  case ; indeed,  practically 
every  case  that  was  cited  upon  the  argument  of  the  present  appeal 
was  a case  in  which  the  question  for  decision  was  treated  as  being : 
Were  the  injuries  of  which  the  plaintiff  complains  caused  by  the 
state  of  the  road,  and,  if  so,  was  the  road  out  of  repair,  in  the  sense 
stated?  The  present  case  is,  I think,  another  in  which  the  same 
two  questions  must  be  answered. 

The  first  question  is,  in  my  opinion,  answered  favourably  to  the 
plaintiffs  by  what  has  been  said  already : the  plaintiffs  were  using 
ordinary  care,  the  overturning  of  their  car  is  not  attributable  to  any 
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1923  road.  Was,  then,  the  condition  of  the  road  such  as  to  amount  to 

Clinton  n0IirePa^r^  If  the  definition  of  nonrepair  which  I have  quoted  is 

v . taken  literally  and  by  itself,  it  would  seem  that  it  was,  for  it  was  a 

Hastings'  con^tion  which  brought  about  injury  to  the  plaintiffs  while  they 

. * were  proceeding  carefully;  but  the  kind  of  nonrepair  that  has  to 

Rose,  J.  jje  considered  in  this  case  is  very  different  from  the  kind  that  was 
under  consideration  in  Richardson  v.  Township  of  Warwick  (1920), 
18  O.W.N.  106,  and  Sandlos  v.  Township  of  Brant  (1921),  49 
O.L.R.  142,  and  in  the  cases  in  the  Supreme  Court  of  Canada 
therein  discussed;  and  it  may  be  the  law  that  in  a case  such  as  the 
present  the  plaintiff  is  not  entitled  to  succeed  unless  he  establishes 
affirmatively  that  the  municipality  was  negligent  in  permitting 
the  road  to  remain  in  that  condition  which  the  event  proves  to 

have  been  a dangerous  condition;  that  is  to  say,  unless  he  shews 

that  a reasonably  careful  road  authority  would  have  seen  that  the 
condition  was  a dangerous  one  and  would  have  taken  steps  to 
remedy  it.  However,  it  is  not  necessary  to  decide  whether  the  onus 
was  upon  the  plaintiffs  to  prove  negligence  or  upon  the  defendants 
to  prove  that  they  made  all  reasonable  efforts  to  perform  their 
statutory  duty,  for  the  learned  trial  Judge  has  found  affirmatively 
that  the  defendants  were  negligent,  and  I think  that,  wherever  the 
burden  of  proof  lay,  his  finding  is  one  that  cannot  be  disturbed. 

It  may  be  that  two  skilful  drivers,  whether  of  horse-drawn 
vehicles  or  of  motor  cars,  meeting  on  this  road  could  have  kept  to 
the  part  lying  between  the  borders  of  grass  and  could  still  have 
avoided  a collision;  but,  meeting  at  the  place  where  the  plaintiffs 
met  the  west-bound  cars,  there  would  have  been  no  possible  reason 
for  making  the  attempt,  and  to  have  made  it  would  have  been  folly. 
The  fact,  then,  that  a driver  was  likely  to  turn  out  as  Dr.  Clinton 
did,  ought  to  have  been  taken  into  account  by  any  one  who  had  to 
decide  whether  anything  was  required  to  render  the  road  reasonably 
safe  for  persons  proceeding  with  reasonable  care.  And,  having 
taken  account  of  the  fact  that  a driver  was  likely  to  turn  out  at  a 
place  as  convenient  for  the  purpose  as  the  place  selected  by  Dr. 
Clinton,  the  careful  road  authority,  knowing  of  the  bridge  and 
gully  ahead,  and  seeing  that  with  the  weeds  or  bushes  intervening 
the  danger  was  not  apparent,  would  have  adopted  some  one  of  the 
several  simple  precautions  which  would  have  presented  themselves 
to  him.  But  the  matter  does  not  seem  to  have  been  considered  in  any 
such  way.  The  road  was  level,  the  bridge  was  sound,  and,  although 
the  track  was  very  narrow,  it  must  have  been  taken  for  granted  that 
no  traveller  would  diverge  from  it,  or  that  if  a traveller  did  diverge 
from  it  he  would  return  to  it  before  reaching  the  point  at  which 
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the  space  available  for  him  narrowed  from  the  19  feet  which  there 
are  available  south  of  the  centre  line  of  the  travelled  part  of  the 
road  at  the  place  where  the  east-bound  and  west-bound  cars  met,  to 
the  six-foot  space  available  at  the  end  of  the  bridge;  and  that 
assumption  must  have  been  made  notwithstanding  the  fact  that  the 
road  would  be  used  at  night  and  by  persons  quite  unfamiliar  with 
it,  as  Dr.  Clinton  was.  Too  much  must  have  been  taken  for 
granted ; too  little  consideration  must  have  been  given  to  the  needs 
of  travellers;  and,  in  my  opinion,  the  trial  Judge,  who  heard  the 
witnesses  and  inspected  the  road,  was  quite  warranted  in  finding, 
as  he  did,  that  the  defendants  were  negligent,  and  that  their  negli- 
gence was  the  cause  of  the  disaster. 

The  cases  cited  upon  the  argument  as  authorities  for  the  pro- 
position that  the  state  of  affairs  which  existed  was  not  a state  of 
nonrepair  do  not,  as  I read  them,  decide  anything  that  is  in  the 
least  opposed  to  what  I think  ought  to  be  decided  in  this  case,  not 
generally,  but  as  to  the  particular  piece  of  road  that  is  here  in 
question. 

In  Raymond  v.  Township  of  Bosanquet  (1918-19),  43  O.L.R. 
434,  45  O.L.R.  28,  59  Can.  S.C.R.  452,  the  majority  of  the  Judges 
in  the  Divisional  Court  were  of  opinion  that  neither  the  width 
of  the  bridge,  the  curve  in  the  road,  nor  the  presence  of  logs  on 
the  right  of  way  was  the  cause  of  the  disaster  (45  O.L.R.  at  pp.  33 
and  39) ; and  in  the  Supreme  Court  the  Chief  Justice  and 
Brodeur  and  Mignanlt,  JJ.,  reached  the  same  conclusion,  and 
Idington,  Duff,  and  Anglin,  JJ.,  while  doubtful,  were  not  pre- 
pared to-  say  that  the  conclusion  reached  by  the  Divisional  Court 
was  wrong.  The  effort  on  the  part  of  all  the  Judges  was  to  learn 
from  the  evidence  whether  the  highway  was  in  a condition  reason- 
ably safe  for  the  passage  over  it  of  the  traffic  to  be  expected  upon  it, 
that  is  to  say,  whether  a driver  of  ordinary  skill,  proceeding  at 
moderate  speed  and  with  reasonable  care,  would  have  experienced 
serious  difficulty  in  making  the  turn  in  question  and  crossing  the 
bridge  in  safety,  with  such  a car  as  was  being  driven  on  the 
occasion  in  question  (see  the  Chief  Justice  at  p.  453,  and  Anglin, 
J.,  at  p.  467).  There  is  nothing  in  any  of  the  judgments  which 
helps  us  to  decide  the  questions  of  fact  which  have  to  be  decided 
here. 

Burk  y.  Dominion  Canners  Limited  and,  Township  of  Har- 
wich (1920-21),  19  O.W.N.  362,  20  O.W.N.  32,  58  D.L.R.  65,  is 
another  case  in  which  the  Court  reached  the  conclusion  that  the 
alleged  defect  was  not  the  cause  of  the  accident  (see  58  D.L.R.  at 
pp.  72,  76,  77).  The  discussion  as  to  whether  a road  can  be  con- 
sidered dangerous  because  the  crown  is  of  a certain  height  above 
the  margin  does  not  help  us  in  this  case. 
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In  Walker  v.  Township  of  Southwold  (1919),  46  O.L.R.  265, 
"the  weight  of  the  evidence”  was  "that  the  accident  was  caused 
by  the  driver  of  the  car  turning  too  quickly  and  running  over  the 
bank;  that  she  might  and  should  have  followed  in  the  usual  track 
Hastings’  of  the  traffic  and  been  quite  safe”  ( per  the  Chief  Justice  of  the 

4 * Common  Pleas,  at  p.  271) ; or  " that  the  accident  was  not  atrribut- 

Rose>  J-  able  to  the  condition  of  the  highway,  but  to  another  cause  ” (per 
Latchford,  J.,  at  p.  272,  and  Middleton,  J.,  at  p.  273).  Middle- 
ton,  J.,  dissented  from  the  opinion  expressed  by  the  Chief  Justice 
of  the  Common  Pleas,  that  the  case  was  governed  by  Raymond  v. 
Township  of  Bosanquet y supra.  With  the  discussion  as  to  the 
way  in  which  the  obligation  of  the  municipality  may  change  in 
consequence  of  a change  in  the  type  of  vehicle  using  the  road,  we 
are  not  here  concerned. 

In  Magill  v.  Township  of  Moore  (1918-19),  43  O.L.R.  372, 
59  Can.  S.C.R.  9,  the  majority  of  the  Judges  in  the  Divisional  Court 
were  of  opinion  that  it  was  not  proved  that  the  obstruction  was 
the  cause  of  the  accident;  and  the  majority  in  the  Supreme  Court 
were  "in  absolute  uncertainty  as  to  whether  the  presence  of  the 
telephone  wires  . . . contributed  at  all  to  the  upsetting  of  the 

load  of  hay  . . (per  Anglin,  J.,  59  Can.  S.C.R.  at  p.  16). 

The  case  is  in  its  facts  totally  unlike  the  case  in  hand. 

In  Anderson  v.  Townships  of  Rochester  and  Mersea  (1919);  44 
O.L.R.  301,  the  trial  Judge  and  the  Divisional  Court  were  against 
the  contention  of  counsel  for  the  plaintiff,  that  the  defendants 
were  under  obligation  to  erect,  along  50  miles  of  ditch,  a guard- 
rail sufficient  in  height  and  strength  to  stop  a skidding  motor  car 
from  going  into  the  ditch ; hut,  as  in  many  of  the  other  cases,  it 
was  found  that  the  cause  of  the  accident  was  the  negligence  of  the 
driver. 

Fafcvrd  v.  City  of  Quebec  (1917),  39  D.L.R.  717,  55  Can. 
S.C.R.  615,  is  another  case  in  which  the  majority  in  the  Supreme 
Court  of  Canada  thought  that  the  blame  for  the  accident  rested 
upon  the  driver.  Its  importance,  for  the  present  purpose,  is  in  the 
observations  of  Fitzpatrick,  C.J.,  upon  the  standard  of  care  bv 
which  the  municipality  is  to  be  judged.  The  Chief  Justice  was,  of 
course,  speaking  of  the  law  of  Quebec,  but  I take  it  that  it  is  correct 
to  say  that  in  Ontario,  also,  "a  municipal  corporation  is  not  an 
insurer  of  travellers  using  its  streets ; its  duty  is  to  use  reasonable 
care  to  keep  its  streets  in  a reasonably  safe  condition  for  ordinary 
travel  by  persons  exercising  ordinary  care  for  their  own  safety. 
Moreover,  it  is  only  common  sense  to  distinguish  between  high- 
ways and  by-ways  . . . The  city  cannot  be  held  liable  because 

every  street  is  not  equally  safe  for  all  possible  purposes  of  traffic 
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. . . ” (39  D.L.R.  at  p.  718).  I have  kept  in  mind  the  fact 

that  the  defendants  in  the  present  case  were  not  insurers  of  the 
plaintiffs*  safety,  and  I have  not  forgotten  that  the  road  was  to 
some  extent  a by-way ; but  still  I think  that  the  standard  of  care  by 
which  the  trial  Judge  has  measured  the  defendants*  conduct  was 
not  too  high. 

Davis  v.  Township  of  'Ushorne  (1916),  36  O.L.R.  148,  is  the 
only  one  of  the  cases  cited  which,  in  my  opinion,  affords  us  much 
assistance.  The  road  in  question  there  was  24  feet  wide,  between 
the  ditches,  and  the  part  of  the  travelled  way  east  of  the  crown  was 
practically  level.  On  the  east  side  between  the  travelled  way  and 
the  ditch  there  was  a space  of  18  inches.  The  ditch  was  4 feet  7 
inches  deep  at  its  lowest  point,  and  that  depth  was  the  extent  of 
the  fall  from  the  shoulder  of  the  road  in  a distance  of  five  and  a 
half  feet.  The  plaintiff’s  horse  shied  at  a passing  motor  vehicle, 
and  the  plaintiff’s  buggy  was  overturned  into  the  ditch.  The 
Divisional  Court,  in  a judgment  delivered  by  the  Chief  Justice  of 
Ontario,  held  the  defendants  liable,  because,  upon  the  evidence,  so 
deep  a ditch  was  not  necessary,  and  there  was  no  reason  why  a 
shallower  one  should  not  have  been  made  or  why  the  sides  of  it 
should  not  have  been  made  more  sloping — indeed  no  open  ditch 
was  necessary ; but,  if  there  was  necessity  for  such  a ditch  as 
existed,  it  should  have  been  guarded  by  a railing.  The  bearing  of 
that  case  upon  the  present  one,  in  my  opinion,  is  this  : the  road 
there,  as  here,  was  perfectly  safe  for  those  who  kept  on  the  travelled 
portion,  but  the  municipality  was  bound  to  make  it  reasonably  safe 
also  for  those  whose  horses  might  shy  and  get  off  the  travelled 
portion,  just  as  I think  the  present  defendants  were  bound  to  make 
their  road  reasonably  safe  for  travellers  who,  in  the  ordinary 
course  of  events,  might  turn  off,  for  the  purpose  for  which  Dr. 
Clinton  turned  off,  at  an  apparently  suitable  place  such  as  Dr. 
Clinton  selected. 

I would  dismiss  the  defendants’  appeal  with  costs. 

Dr.  Clinton  sustained  a Colies  fracture  of  the  wrist,  with  some 
impaction  of  the  bones.  There  came  also  a rash — probably 
“ shingles” — on  the  other  hand  and  across  the  body  and  behind 
the  ears,  which  caused  distress  for  some  weeks.  There  is  some 
broadening  of  the  injured  hand,  some  stiffness,  and  some  loss  of 
power.  His  condition  will  probably  improve,  but  it  will  not  be 
what  it  was  before  the  injury  was  sustained.  He  is  a practising 
physician,  69  years  of  age.  TJp  to  the  time  of  the  trial,  which  was 
held  eight  months  after  the  accident,  he  had  not  been  free  from 
pain.  If  the  surgeons  who  attended  him  demand  payment  of  the 
bills  which  they  have  rendered,  his  expenses,  attributable  solely  to 
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his  own  injuries,  will  apparently  be  $309.  The  trial  Judge 
awarded  him  $1,000,  whi,ch  does  not  seem  to  include  anything  for 
the  loss  of  the  services  of  his  wife. 

Mrs.  Clinton  was  much  bruised  about  the  body.  There  may 
have  been  no  actual  fracture  of  a rib,  but  there  had  to  be  strapping 
and  confinement  to  bed  for  six  weeks.  There  was  pleurisy.  She 
suffered  from  nausea.  At  the  time  of  the  trial  there  was  still  pain 
along  the  lower  ribs  and  over  the  shoulder,  presumably  due  to 
injury  to  the  intercostal  nerve,  and  she  was  not  able  to  attend  to 
her  household  duties  to  the  same  extent  as  before.  The  expenses 
arising  out  of  her  injuries  are,  if  the  surgeons  insist  on  payment, 
$226.  The  damages  awarded  are  $600. 

A great  deal  more  than  $1,600  (of  which  some  part,  possibly  $535, 
is  for  expenses)  might  well  have  been  awarded  in  respect  of  the 
injuries  of  Dr.  and  Mrs.  'Clinton ; but,  unless  it  is  in  the  failure  to 
allow  anything  to  Dr.  Clinton  for  the  loss  <5f  his  wife’s  services,  it  is 
impossible  to  say  that  the  trial  Judge  applied  a wrong  principle; 
and,  there  being  no  evidence  as  to  what  the  services  were  worth,  I 
do  not  quite  see  how  the  amounts  can  now  be  increased.  Therefore, 
with  some  reluctance,  I would  dismiss  the  cross-appeals  of  Dr.  and 
Mrs.  Clinton. 

Miss  Jean  Clinton  was  22  years  old  at  the  time  of  the  accident. 
She  had  intended  to  be  a professional  pianist,  and  to  that  end  had 
studied  first  at  Belleville,  then  from  1915  until  December,  1918, 
at  the  Toronto  Conservatory  of  Music,  and  then,  until  the  time  of 
the  accident,  in  New  York,  and,  as  she  says,  had  arrived  at  the 
point  that  she  was  to  commence  her  professional  career  in  October, 
“on  tour,  under  concert  management,”  but  not  associated  with 
other  artistes.  She  says  that  her  teachers  “ and  the  other  artists 
and  the  managers  felt  that  (she)  had  a very  brilliant  career  ahead 
of  ” her ; but  none  of  those  persons  were  called  as  witnesses.  She 
had  given  some  recitals — one  in  Ottawa  and  one  in  Toronto — and 
she  was  allowed  to  put  in  evidence  some  favourable  press-notices. 
These,  however,  were  objected  to — properly,  I take  it — and  there 
is  really  no  evidence  as  to  her  ability  or  her  prospects ; nor  is  there 
evidence  as  to  what  income  the  average  professional  pianist  is  able 
to  make.  Her  musical  education  had  cost,  it  was  estimated,  some 
$12,500. 

There  were  several  lacerations  of  Miss  Clinton’s  right  forearm, 
which  had  to  be  sutured  and  which  have  left  disfiguring  scars 
which  will  be  permanent,  although  less  noticeable  than  they  are  at 
present;  but  the  most  serious  injury  was  at  the  top  of  the  right 
shoulder — a comminuted  fracture  of  the  outer  end  of  the  clavicle, 
with  dislocation  due  to  a tearing  of  the  ligaments  around  the 
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acromial  clavicular  joint.  'She  was  operated  upon  in  Toronto, 
and  was  in  hospital  for  a month;  but  the  condition  was  one  that 
could  not  be  rectified  completely:  there  is  a permanent  displace- 
ment of  her  shoulder  downwards  and  inwards,  besides  which  there 
is  a stiffness  of  the  ligaments  which  is  not  likely  completely  to  dis- 
appear; there  are  adhesions  of  muscles  and  other  structures,  and 
there  is  pain  which  is  perhaps  due  to  injury  to  the  sheaths  of  the 
nerves.  There  seems  to  be  no  prospect  of  her  ever  being  able  to 
follow  her  chosen  profession.  At  the  time  of  the  trial  the  move- 
ment of  the  arm  was  so  restricted  that  she  could  not  dress  her 
hair.  The  expenses  in  her  case  amount  to  $1,918.85,  of  which  about 
$600  is  for  hospital  bills  actually  paid. 

The  trial  Judge  thought  that  Miss  Clinton  should  be  com- 
pensated for  her  injuries — the  disfigurement,  etc. — and  should  be 
allowed  “ something  for  the  possibility  of  her  not  being  equipped 
in  the  future  to  do  as  she  would  have  done  ” (the  stenographic 
report  says  been)  “ if  this  accident  had  not  occurred/’  and  he 
awarded  her  $4,000  on  that  footing.  He  decided,  however,  that 
nothing  could  be  allowed  in.  respect  of  “ the  major  part  of  her 
claim,  namely,  that  it  is  interfering  with  her  making  her  living  in 
the  future.”  He  could  not  think  that,  while  she  appeared  to  be 
talented,  “ her  career  was  bound  to  be  successful.”  He  said  that 
there  must  be  thousands  of  ambitious  young  women  who  think  they 
can  make  a living  in  this  way,  but  who  almost  all  fail  and  succeed 
only  in  becoming  teachers;  and  he  concluded  that  “the  damages 
claimed  for  future  earnings  are  too  remote,”  and  that  nothing  could 
be  allowed  on  that  claim. 

Of  course,  it  is  perfectly  true,  as  the  learned  trial  Judge  states, 
that  a person  embarking  upon  a professional  career  is  not  sure  of 
success.  It  may  also  be  true,  although  there  is  no  evidence  to  that 
effect  in  this  case,  that  many  young  women  who  start  out  with  the 
intention  of  being  concert-performers  find  themselves  unable  to 
make  money  in  that  way,  and  take  to  teaching  instead.  And  it  is 
true  that,  in  view  of  the  uncertainties  that  there  are  as  to  whether 
Miss  Clinton  would  have  been  successful,  and  as  to  whether,  even  if 
successful,  she  would  have  continued  on  the  concert-stage  or  would 
have  married  and  settled  down  to  domestic  life,  together  with  all  the 
other  uncertainties  that  there  are  and  the  absence  of  evidence  as  to 
the  amount  of  the  income  of  the  average  female  professional  pianist, 
it  is  extremely  difficult  to  say  what  sum  ought  to  be  awarded  as 
damages  for  the  loss  of  the  physical  ability  to  follow  the  profession 
in  question.  But  such  damages  are  not  too  remote — they  are  the 
proximate  result  of  the  accident;  and,  difficult  as  it  is  to  make  a 
satisfactory  computation,  some  estimate  ought  to  have  been  made 
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by  the  trial  Judge  and  given  effect  to  in  the  judgment,  just  as 
would  have  been  done,  for  instance,  in  a case  under  Lord  Campbell's 
Act  of  parents  suing  in  respect  of  the  death  of  a son  who  had  been 
trained  for  a profession,  and  who,  if  he  had  lived  and  had  been 
successful,  would  probably  have  assisted  them  in  their  old  age,  if 
they  had  come  to  need  assistance.  The  estimate  of  the  damages  to 
be  awarded  in  such  a case  under  Lord  Campbell's  Act  is,  of  course, 
most  unreliable,  and  any  estimate  that  can  be  made  in  this  case 
will  be  equally  so ; but  some  estimate  ought  to  have  been  made  by 
the  trial  J udge,  and  the  Court  on  the  appeal,  having  all  the  evidence 
before  it,  ought  to  pronounce  the  judgment  which  ought  to  have 
been  pronounced  at  the  trial. 

While  there  are  the  doubts  and  uncertainties  to  which  I have 
referred,  I think  it  may  safely  be  assumed  that,  given  good  health 
and  a reasonable  chance,  a person  of  ordinary  ability  who  has 
received  a thorough  education  for  any.  profession  will  be  able 
to  make  a living.  The  odds,  of  course,  are  against  his  becoming 
a leader  in  his  profession  or  making  a large  income — but  if  he 
exerts  himself  he  will  be  able  to  maintain  himself  in  reasonable 
comfort.  Now  apply  that  to  the  profession  which  Miss  Clinton 
had  chosen.  As  I have  said,  we  do  not  know  much  about  her 
ability;  but  we  can  assume  that  her  parents,  probably  with  reason 
and  after  taking  advice,  considered  that  she  had  talent  which  was 
worth  cultivating  at  heavy  expense.  And  knowing  who  her  teachers 
were  we  can  assume  that  her  training  was  good.  Then,  there  is  no 
suggestion  that  her  health  was  not  good;  and  we  have  her  own 
statement  that  she  was  about  to  be  launched  upon  a concert-tour. 
I think  it  follows  that  we  can  assume  that  from  that  time  on  she 
would  have  been  able  to  support  herself — that,  even  if  she  had  not 
succeeded  in  attracting  the  public  in  paying  numbers  to  her  own 
concerts,  she  could  have  got  engagements  to  play  at  concerts  or  to 
play  accompaniments  or  otherwise  to  turn  her  training  to  a profit : 
this  much,  at  least,  I think  we  can  safely  assume  as  a starting  point. 
But  we  do  not  know — there  is  absolutely  no  evidence — whether 
Miss  Clinton  would  probably  have  been  a success  as  a teacher,  if  she 
had  chosen  to  devote  herself  to  teaching  rather  than  to  giving 
concerts;  and  we  do  not  know — there  is  no  evidence — to  what 
extent  her  ability  to  teach  (if  she  had  any)  is  lessened  or  destroyed 
by  the  injury.  We  can  assume  that  it  is  lessened,  but  we  cannot  say 
to  what  extent,  and  probably  we  can  assume  also  that  it  would  be 
easier  for  a performer  than  a non-performer  to  attract  pupils.  All 
this  means  that,  while  we  know  that  the  ability  to  perform  in  public 
is  gone,  we  are  not  justified  in  assuming  that  Miss  Clinton  will  be 
entirely  unable  to  turn  her  musical  education  to  profitable  uses;  or. 
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if  I may  borrow  the  expression,  that  we  must  assume  a partial,  not  App.  Div. 
a total,  loss.  1923 

Then  how  much  should  be  allowed  for  that  partial  loss ? Taking 
everything  into  consideration,  I say  $6,000.  That  amount  may 
seem  small ; but  so  many  things  other  than  the  accident  might  have  Casting? 

happened  to  turn  Miss  'Clinton  from  the  course  which  she  had  < 

marked  out  for  herself,  and  there  is  so  little  upon  which  to  base  Rose,J’ 

an  estimate  as  to  how  much,  if  she  tries  to  turn  her  music  to 
account,  she  will  make  per  annum  less  than  she  would  have  made 
upon  the  concert-stage,  that  I do  not  feel  safe  in  suggesting  a larger 
sum.  I would,  therefore,  vary  the  judgment  appealed  from  by  • 
adding  $6,000  to  the  amount  awarded  to  Miss  Clinton. 

I would  make  no  order  as  to  the  costs  of  the  plaintiffs’  appeal. 

Mulock,  C.J.Ex.,  agreed  with  Rose,  J. 

Kelly,  J. : — For  the  reasons  which  he  has  stated,  I agree  with 
the  conclusion  arrived  at  by  my  brother  Rose ; but  I desire  to  make 
it  clear  that  I do  so  believing  that  the  decision  of  the  learned  trial 
Judge  in  respect  of  the  defendants’  liability  was  reached  upon  a 
consideration  of  the  particular  circumstances  and  conditions  of  the 
case  as  they  presented  themselves  to  him,  not  only  from  seeing  and 
hearing  the  witnesses  but  also  from  a personal  inspection  of  the 
road  and  bridge.  He  was  thus  in  a better  position  than  we  to  form 
a conclusion  as  to  the  facts  of  that  aspect  of  the  case  and  to  decide 
whether,  from  what  so  appeared  to  him,  it  was  reasonable  to  conclude 
that  the  defendants  were  negligent  in  the  manner  they  maintained 
the  road  and  bridge.  The  case  thus  resting  on  its  own  combination 
of  conditions  and  facts,  I wish  to  guard  against  any  seeming  inten- 
tion of  laying  down  any  general  rule  of  law  defining,  or  attempting 
to  define,  the  bounds  of  liability  of  municipalities  in  respect  of 
the  maintenance  and  repair  of  highways  and  bridges,  where  so  much 
depends  upon  the  facts  peculiar  to  each  case. 

Masten,  J. Appeals  from  a judgment  pronounced  by  Mowat, 

J.,  sitting  without  a jury  at  Belleville.  The  action  is  brought 
against  the  defendant  corporation  for  breach  of  sec.  460  of  the 
Municipal  Act,  alleging  default  on  the  part  of  the  defendants  in  that 
they  failed  to  keep  in  repair  a highway  and  bridge  over  which  they 
had  jurisdiction,  with  resulting  injuries  to  each  of  the  three  plain- 
tiffs. Three  actions  were  brought,  and,  under  a Chambers  order 
to  that  effect,  were  tried  together. 

The  judgment  awards  to  the  plaintiff  Lillie  M.  Clinton  $600, 
to  the  plaintiff  George  M.  Clinton  $1,000,  and  to  the  plaintiff  Jean 
M.  Clinton  $4,000. 
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The  defendants  appeal  in  each  case  alleging  that  they  were  not 
guilty  of  any  breach  of  the  statute,  and  as  against  the  plaintiff 
George  M.  Clinton  that  he  was  guilty  of  contributory  ngligence. 
Each  of  the  plaintiffs  (respondents)  cross-appeals  against  the 
damages  awarded  and  seeks  to  increase  the  amount. 

In  my  view  the  question  of  negligence  or  no  negligence  turns 
on  the  proper  inference  to  be  drawn  from  the  facts  rather  than  on 
any  dispute  regarding  the  facts  themselves.  The  salient  circum- 
stances appearing  in  the  evidence  are  as  follows : — 

The  defendants  have  jurisdiction  over  the  highway  and  bridge 
in  question,  which  are  situate  in  the  county  of  Hastings,  a few 
miles  west  of  the  city  of  Belleville.  In  the  afternoon  of  the  18th 
September,  1921,  the  plaintiff  Dr.  Clinton,  accompanied  by  his 
wife  and  daughter  (the  other  plaintiffs),  drove  in  a Ford  coupe 
from  Belleville  to  Madoc  over  the  road  in  question,  with  which 
they  were  not  previously  familiar.  They  made  the  journey  in 
safety  and  began  their  return  journey  over  the  same  highway  on 
the  evening  of  the  same  day.  The  accident  in  question  occurred 
on  this  return  journey,  at  the  hour  of  seven  o’clock  or  a little  after. 
It  was  then  somewhat  dark,  but  not  completely  so,  and  the  lights 
on  the  front  of  the  plaintiffs’  motor  were  lighted,  as  were  those 
on  the  two  other  motors  which  they  met  immediately  prior  to  the 
accident. 

At  the  point  where  the  accident  occurred,  the  road,  which  is  an 
ordinary  country  mud-road,  runs  in  an  easterly  and  westerly 
direction,  and  the  plaintiffs  were  travelling  * easterly.  The  motor 
with  the  plaintiffs  in  it  fell  into  a ditch  or  ravine  which  ran  north 
and  south  under  a bridge  on  the  highway.  The  car  overturned, 
and  all  the  plaintiffs  were  seriously  injured.  The  ditch  or  ravine 
is  between  five  and  five  and  a half  feet  in  depth  and  eleven  feet 
in  width  between  the  east  and  west  abutments  of  the  bridge  which 
spanned  it.  This  bridge  is  a wooden  structure  and  the  flooring 
consists  of  two  layers  of  plank  laid  crosswise  on  stringers.  The 
stringers  run  east  and  west  and  rest  on  stone  abutments  which 
have  been  built  up  on  the  two  sides  (east  and  west)  of  the  ditch 
or  ravine.  On  top  of  the  planking  at  either  side  of  the  bridge  is 
laid  a guard-rail  running  east  and  west  and  consisting  of  four  by 
six  scantling;  ‘other  than  this  scantling  lying  on  the  surface  of  the 
bridge  there  are  no  guards  of  any  description  on  or  about  the  bridge. 
The  travellable  surface  of  the  bridge  between  the  guard-rails  has  a 
width  of  about  twelve  feet.  The  surface  of  the  planking  on  the 
bridge  is  level  with  the  adjoining  highway,  and,  except  for  the 
guard-rails  on  either  side,  the  surface  of  the  bridge  is  not  readily 
distinguishable  from  the  roadway.  In  approaching  the  bridge  from 
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the  west  the  centre  line  of  the  via  trita  is  about  13°  off  the  line  of 
the  bridge,  that  is,  it  deflects  southerly  13°,  thus  forming  an  obtuse 
angle  on  the  southerly  side  of  the  highway  just  at  the  western 
entrance  to  the  bridge.  The  accompanying  figure  indicates  this 
bend  in  the  travelled  roadway : — 
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West  of  the  bridge  for  a distance  of  100  feet  or  more  there  is 
no  ditch  on  the  southerly  side  of  the  highway,  and  the  grassy 
sward  at  that  side  of  the  road  is  practically  level  with  the  via  trita. 
This  grassy  sward  narrowed  to  about  two  feet  in  width  as  it 
approached  the  bridge — and  further  south  beyond  the  grass  small 
shrubs  were  growing.  The  size  and  thickness  of  this  shrubby  growth 
is  not  very  clearly  established,  but  it  is  alleged  that  to  some  extent 
it  obscures  the  approach  to  the  bridge,  particularly  if  the  person 
approaching  is  on  the  grass  south  of  the  travelled  road. 

In  the  afternoon,  when  going  to  Madoe,  the  plaintiffs  had 
observed  a bridge  situate  easterly  of  that  in  question,  which  seemed 
to  them  to  be  in  such  condition  as  to  require  careful  driving,  and 
shortly  before  the  accident  in  question  occurred  Dr.  Clinton  was 
reminded  by  his  wife  of  this  supposed  defect  in  the  highway,  with 
the  result  that  all  the  occupants  of  the  motor  were  keeping  watch 
for  this  supposed  dangerous  place. 

As  the  plaintiffs  approached  the  bridge  where  the  accident 
occurred,  and  when  they  were  at  a distance  of  about  100  feet  from 
it,  they  saw  two  motors  coming  from  the  east,  and  there- 
upon Dr.  Clinton,  who  was  driving,  turned  out  on  the  grassy  sward 
at  the  south  side  of  the  road,  so  that  no  more  than  four  inches  of 
the  motor  were  on  the  via  trita.  There  is  some  question  as  to 
whether  the  plaintiffs’  motor  did  or  did  not  at  this  point  come  to  a 
full  stop.  Whether  it  did  or  not  does  not  seem  to  me  to  be  material. 

After  the  motors  going  westerly  met  and  passed  the  plaintiffs’ . 
car,  the  plaintiffs,  who  were  then  about  35  feet  from  the  bridge, 
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proceeded  easterly  at  a very  moderate  speed  (probably  three  to  six 
miles  per  hour)  without  turning  sharply  and  completely  into  the 
via  trita,  but  steadily  and  continuously  approaching  it  by  driving 
farther  over  to  the  north  upon  it.  They  had  not,  however,  got 
fully  upon  it  when  the  bridge  was  reached,  and,  failing  to  see  it,  the 
motor  struck  it  in  such  a way  that  it  capsized  off  the  south  side 
of  the  bridge  into  the  ravine,  with  its  right  side  down.  In  the 
fall  all  the  plaintiffs  were  injured,  and  hence  arises  this  action. 

I cannot  better  state  the  neglect  of  the  defendant  corporation 
as  it  is  alleged  by  the  plaintiffs  than  by  quoting  the  evidence  of 
the  witness  Evans  as  follows : — 

“ The  witness : Owing  to  the  character  of  the  road  along  this 
part,  and  the  proximity  of  the  bushes  near  the  roadway,  and  the 
condition  of  the  guard-rail  being  so  small  and  low  down  and  almost 
invisible,  it  would  be  very  hard  indeed  to  steer  on  to  the  bridge  in 
the  darkness,  with  the  bushes  so  close  by‘.” 

“ Mr.  (TFlynn : Q.  From  your  experience  and  your  inspection 

of  the  bridge,  is  that  bridge  in  a proper  condition  for  ordinary, 
reasonable  use  by  motor  cars?  A.  I consider  that  for  the  width  of 
it  and  the  location  it  should  have  a high  guard-rail,  so  any  car 
coming  along  would  see  something  to  guide  them.  A guard  about 
two  or  three  feet  high,  for  instance. 

ee  Q.  Where  should  that  be  ? A.  On  the  south  end  of  the  bridge 
and  opposite  the  guard-rail,  or  about  there,  and  not  beyond  the 
planking.  It  should  be  on  the  bridge. 

“ Q.  How  should  it  extend?  A.  It  should  extend  the  whole 
length  of  the  bridge  and  across  the  slack,  to  prevent  anything  going 
in ; what  they  call  a wing-guard. 

“ His  Lordship : Q.  That  is,  there  should  be  a standard  at  the 
end  of  the  bridge  and  a wing-rail  from  that  to  the  ground?  A. 
Yes.” 

(Cross-examined  by  Mr.  Agar.) 

“ Q.  A guard-rail  on  each  side  of  the  bridge,  that  is,  the  south 
and  the  north  side,  and  a wing-rail?  A.  Where  the  slack  is  they 
should  have  a wing-rail  running  to  the  ground. 

“ Q.  A wing-rail,  you  mean,  down  towards  the  highway  fence  ? 
A.  Right  along  the  embankment. 

“ Q.  There  is  no  embankment  here?  A.  There  is  low  ground. 

“ Q.  You  are  suggesting  that  there  should  be  a railing  along 
the  south  side  of  the  bridge?  A.  Yes. 

“ Q.  And  then  at  an  angle  from  that  there  should  be  another 
railing  running  towards  the  boundary-fence?  A.  Towards  it,  to  a 
short  distance  only. 
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cc  Q.  Following  the  line  of  the  road?  A.  A little  farther  away 
from  the  road. 

“ Q.  On  a slight  angle  ? A.  Yes. 

“ Q.  What  would  be  the  efficacy  of  a railing  such  as  you  are 
suggesting,  what  purpose  would  it  serve?  A.  It  would  direct  any 
person  coming  along  there,  it  would  be  a guide  for  them  to  keep 
on  the  bridge. 

“ Q.  The  efficacy  of  the  guard-rail  is  to  prevent  people  going 
over  into  a ditch  or  ravine?  A.  Yes. 

“ Q.  And  the  efficacy  of  a guard-rail  at  this  place  would  be,  as 
I understand  your  evidence,  to  tell  people  who  were  approaching 
that  there  was  a bridge  there?  A.  Yes. 

“ Q.  And  that  is  the  only  purpose  a guard-rail  such  as  you 
suggest  would  be  serving  at  that  spot?  A.  To  shew  there  is  a 
bridge  there. 

“ Q.  As  a warning?  A.  Yes,  and  high  enough  so  it  could  be 
seen  by  the  light  from  a car,  or  by  daylight. 

“ Q.  Then  the  efficacy  of  the  guard-rail  such  as  you  are  sug- 
gesting would  only  be  asserting  itself  at  night-time?  A.  No,  any 
time. 

“ Q.  You  are  not  suggesting  it  would  be  required  in  the  day- 
time? A.  I consider  that  it  should  be  in  the  day-time  as  well. 

“ Q,.  Why?  A.  Because  the  approach  is  narrow,  and  the  turn 
in  the  road;  of  course,  if  the  brush  is  cleared  away  it  is  different. 

ee  Q.  Now,  a man  is  coming  easterly  as  Dir.  Clinton  was  coming : 
he  sees  ahead  the  travelled  part  of  the  road?  A.  Yes,  certainly. 

“ Q.  And  this  bridge  is  level  with  the  road?  A.  Yes. 

“ Q.  So  there  is  no  occasion  to  have  a guard-rail  to  let  a man 
know  he  is  travelling  along  the  road?  A.  But  he  had  to  turn  out 
for  these  cars,  and  coming  back  again  he  wanted  to  know  where 
the  bridge  was,  and  even  in  the  day-time  you  have  to  look  pretty 
sharply  to  see  where  the  guard-rail  was  down  on  the  ground.” 

For  the  plaintiffs  it  is  contended  that  the  road  was  crooked. 
The  southerly  edge  of  the  bridge  and  the  westerly  edge  of  the 
ravine  were  more  or  less  obscured  by  scrub,  brushes,  or  weeds. 
The  bridge  was  with  difficulty  distinguishable  from  the  road.  It  was 
narrow,  so  that  timid  or  cautious  drivers  meeting  others  were 
likely  to  avail  themselves  of  the  convenient  place  for  turning  out 
and  waiting  on  which  the  present  plaintiffs  actually  turned  out. 
When  that  happened  the  dangerous  entrance  to  the  bridge  became 
even  more  obscured  by  bushes.  To  clear  the  bushes  or  to  place  a 
wing-guard  at  this  point  was  a small  matter  in  expense.  To  which 
is  to  be  added  that  this  highway  was  under  the  jurisdiction — not 
of  a backwoods  township — but  of  a large  and  presumably  wealthy 
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county  authority,  was  situate  in  an  old  and  well-settled  part  of  the 
county,  only  a few  miles  from  the  city  of  Belleville,  and  in  the 
natural  course  would  be  used  at  night  as  well  as  by  day.  So  far 
as  appears,  it  was  at  this  juncture  much  used  for  motor-traffic. 
The  plaintiffs  were  driving  slowly  and  looking  with  care  at  the 
road. 

For  the  defendant  corporation  it  is  pointed  out : — 

1.  That  the  bend  in  the  road  is  so  slight  that  the  guard-rail 
on  the  north  side  of  the  'bridge  was  plainly  visible. 

2.  That,  while  the  bushes  already  described  may,  in  the  circum- 
stances, have  obscured  the  right  hand  guard-rail  of  the  bridge, 
yet  the  county  authorities  had  no  reason  to  anticipate  that  motors 
would  be  driven  into  and  over  these  bushes,  as  the  plaintiffs  must 
have  done. 

3.  While  the  highway  in  question  was  at  the  time  of  the  acci- 
dent in  considerable  use  by  motors,  yet  ‘it  would  seem  that  such 
use  was  temporary  owing  to  repairs  on  the  main  highway.  No 
previous  accidents  had  occurred  at  the  spot  in  question,  though 
in  use  for  forty  years.  No  complaints  regarding  this  bridge  had 
been  made  to  the  council,  and  nothing  had  occurred  to  indicate  to 
the  council  that  this  bridge  ought  to  be  reconstructed  or  improved 
in  consequence  of  the  advent  of  motor-traffic — or  that  wing-guards 
or  other  safeguards  should  be  placed  on  it.  Also  that  all  the 
surrounding  circumstances  demonstrate  that  this  accident  arose 
from  some  cause  other  than  want  of  repair  in  the  highway  bridge. 

The  principle  to  be  applied  in  construing  sec.  460  of  the  Muni- 
cipal Act  was  enunciated  in  1898  by  Armour,  C.J.,  in  the  case  of 
Foley  v.  Toivnsliip  of  East  Flamborough , 29  O.R.  139,  141,  in 
terms  which  have  often  since  been  quoted  with  approval  and  which, 
so  far  as  I am  aware,  have  never  been  questioned.  He  said: — 

“ The  word  ‘ repair/  as  used  in  the  Municipal  Act,  has  been 
held  to  be  a relative  term;  and  to  determine  whether  a particular 
road  is  or  is  not  in  repair,  within  the  meaning  of  the' Act,  regard 
must  be  had  to  the  locality  in  which  the  road  is  situated,  whether 
in  a city,  town,  village,  or  township,  and  if  in  the  latter,  to  the 
situation  of  the  road  therein,  whether  required  to  be  used  by  many 
or  by  few/ to  how  long  the  township  has  been  settled,  to  how  long 
the  particular  road  has  been  opened  for  travel,  to  the  number  of 
roads  to  be  kept  in  repair  by  the  township,  to  the  means  at  its 
disposal  for  that  purpose,  and  to  the  requirement  of  the  public 
using  the  road  . . . And  I think  that  if  the  particular  road  is 

kept  in  such  a reasonable  state  of  repair  that  those  requiring  to 
use  the  road  may,  using  ordinary  care,  pass  to  and  fro  upon  it  in 
safety,  the  requirement  of  the  law  is  satisfied 
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See  also  Colbeck  v.  Township  of  Brantford  (1861),  21  U.C.R. 
276,  278,  279. 

The  test  then  is  that  the  condition  of  the  highway  (including 
bridges)  must  be  such  as  to  enable  all  persons  by  the  exercise  of 
ordinary  care  to  travel  on  it  with  safety  and  convenience,  having 
regard  to  the  situation  and  surrounding  circumstances  as  above 
indicated.  What  is  reasonable  repair  is  a question  of  fact  depend- 
ing upon  all  these  surrounding  circumstances,  and  hence  the  facts 
of  one  case  afford  no  fixed  rule  by  which  to  determine  another  case 
where  the  facts  are  different.  That  being  so,  reported  cases  are 
only  of  value  so  far  as  they  explain  and  elaborate  the  principle  or 
afford  examples  and  illustrations  of  the  way  in  which  the  principle 
has  been  applied  by  eminent  Judges  to  the  facts  of  particular 
cases. 

With  the  view  of  illustrating  the  principle  as  it  has  been 
applied,  in  varying  circumstances,  I refer  to  three  cases  which  have 
recently  been  determined  in  our  own  Courts  : — 

Raymond  v.  Township  of  Bosanquet  is  first  reported  in  43 
O.L.R.  434.  The  facts  in  that  case  were  that,  for  their  own  pur- 
poses, the  defendants,  a township  municipality,  diverted  the 
travelled  road  from  the  right  hand  side,  going  north,  of  the  original 
allowance  for  road,  across  a municipal  ditch  to  the  left  hand  side, 
on  which  they  acquired  a strip  of  land,  along  the  original  allow- 
ance, sufficient  for  a road  on  that  side  of  the  ditch  until  a change  of 
course  of  the  ditch  permitted  a return  to  the  original  allowance. 
A bridge  over  the  ditch  was  necessary  to  permit  of  this  “cross- 
over,” and  the  defendants,  instead  of  building  a new  bridge,  made 
the  cross-over  by  means  of  a bridge  which,  years  before,  they  had 
made  for  the  use  of  a single  farm-owner,  in  order  to  give  him  access 
to  the  road  as  it  then  was.  The  effect  was  that  the  turn  which 
must  be  made,  going  north,  at  the  bridge,  was  too  sharp,  having 
regard  especially  to  the  narrowness  of  the  bridge,  and  that  the. 
bridge  was  too  narrow.  It  was  at  this  place  that  an  accident 
happened  to  a motor  car  in  which  the  plaintiff  was  a passenger,  by 
reason  of  which  he  was  injured.  Held , by  the  trial  Judge, 
Meredith,  C.J.C.P.,  that  the  defendants  were  guilty  of  neglect  of 
the  duty  imposed  upon  them  by  statute  to  keep  the  highway  in 
repair  at  the  place  where  the  accident  happened. 

The  case  was  appealed  and  was  heard  by  the  Second  Divisional 
Court  (45  O.L.R.  28).  The  judgment  of  Meredith,  C.JjC.P.,  was 
reversed  (Clute,  J.,  dissenting).  It  was  held  by  the  majority  of 
the  Court,  upon  the  evidence,  that  the  defendants,  a township  cor- 
poration, in  respect  of  the  bridge  and  highway  complained  of  by 
the  plaintiff,  were  guilty  of  no  breach  of  the  duty  to  keep  in  repair, 
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imposed  'by  sec.  460(1)  of  the  Municipal  Act,  E.S.O.  1914,  ch.  192. 
Per  Kelly,  J.  “ The  predicament  in  which  the  plaintiff  and  his 
companions  found  themselves,  when  travelling  in  a motor  vehicle 
upon  the  highway,  was  attributable  to  some  other  cause  than  the 
narrowness  of  the  bridge,  the  curve  from  the  roadway  leading  to 
the  bridge,  or  the  presence  of  piles  or  logs  on  the  highway/’ 

On  a further  appeal  to  the  Supreme  Court  of  Canada,  that 
Court  (59  Can.  S.C.E.  452)  unanimously  affirmed  the  judgment  of 
the  Second  Divisional  Court  dismissing  the  plaintiff’s  action.  The 
head-note  is  as  follows: — 

“In  an  action  claiming  damages  for  personal  injuries  from 
an  accident  caused,  as  alleged,  by  the  negligence  of  the  defendant 
corporation  in  failing  to  keep  in  proper  repair  the  approach  to  a- 
bridge  which  was  by  a curve  in  the  road  dangerous  for  automobiles, 
the  trial  Judge  held that  the  approach  was  dangerous  and  awarded 
damages  to  the  plaintiff  (43  O.L.E.  434).  The  Appellate  Division 
reversed  his  judgment  and  dismissed  the  action.  Held,  affirming 
the  judgment  of  the  Appellate  Division  (45  O.L.E.  28,  47  D.L.E. 
551),  that  the  case  is  not  one  depending  on  the  credibility  of  the 
witnesses  or  reliability  of  their  testimony  in  which  great  weight  is 
attached  to  the  findings  of  the  trial  Judge  but  is  one  for  weighing 
the  evidence  as  a whole  and  of  inferences  to  be  drawn  therefrom. 
So  dealt  with,  the  weight  of  the  evidence  is  that  the  approach  to  the 
bridge  was  not  dangerous  and  the  judgment  at  the  trial  was  pro- 
perly set  aside.” 

The  cases  of  Walker  y.  Township  of  Southwold  and  Gosnell  v. 
Township  of  Southwold  (46  O.L.E.  265)  were  tried  by  me,  and 
the  facts  are  set  out  in  the  head-note  as  follows : — 

“ The  plaintiffs  were  driving  in  a motor  vehicle  upon  a high- 
way in  the  township  of  S.  In  rounding  a curve,  the  vehicle 
Swerved  slightly  to  the  left  off  the  via  trita,  and,  returning  to  the 
track,  got  slightly  too  far  to  the  right.  At  this  point  there  was  an 
embankment  14  feet  high,  and  the  road  was  very  narrow,  while  the 
soil  at  the  side  of  the  beaten  track  was  sandy  and  loose.  When  the 
car  swerved  to  the  Tight,  the  soil  gave  way,  it  became  impossible 
to  recover  the  via  trita , and  the  car  tipped  over  the  embankment. 
The  plaintiffs  were  thrown  out  and  injured,  and  sued  to  recover 
damages  for  their  injuries,  alleging  breach  of  the  duty  imposed 
upon  municipal  corporations  by  sec.  460  of  the  Municipal  Act.” 

In  that  case  the  car  was  occupied  by  a family  party — father, 
mother,  and  a daughter  of  mature  years.  The  daughter  was 
driving.  'She  had  had  five  years’  experience  in  driving  this 
particular  car.  There  was  no  defect  in  the  vehicle  and  no  sugges- 
tion of  carelessness  on  the  part  of  the  driver,  yet  the  accident 
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occurred  in  broad  daylight.  My  opinion  as  trial  Judge  was  that 
the  highway  was  not  in  reasonable  repair,  and  that  the  defendant 
corporation  was  liable,  but  the  Second  Divisional  Court  held 
(Ferguson,  J.A.,  dissenting),  that  the  highway  was  not  in  such  a 
condition  of  nonrepair  that  the  plaintiffs  were  entitled  to  recover 
from  the  township  corporation  for  their  respective  injuries.  In  the 
course  of  his  judgment  Middleton,  J.,  pointed  out  (pp.  274,  275) 
that : — 

“ No  one  can  doubt  that  motor  vehicles  have  a right  to  use  the 
existing  highways,  taking  them  as  they  find  them,  and  it  is  equally 
clear  that  when  motor-traffic  becomes  part  of  the  ordinary  traffic 
over  an  existing  highway  the  municipal  council  must  do  what  is 
necessary  to  meet  the  changed  conditions,  but  the  mere  fact  that 
a motor  occasionally  uses  a particular  highway  is  not  enough  to 
make  it  at  once  obligatory  on  the  municipality  to  reconstruct  the 
road.  It  is  always  a question  of  degree,  to  be  determined  upon 
consideration  of  many  factors — the  extent  of  the  change  necessary 
to  be  made,  and  its  incidental  expense,  the  proximity  of  other 
roads  already  fit  for  motor-traffic,  the  general  condition  of  the  roads 
throughout  the  municipality,  the  population  and  its  distribution, 
and  the  general  financial  situation,  are  some  of  the  matters  to  be 
considered.  In  this  particular  case  I have  read  the  evidence  more 
than  once  with  anxiety,  and  I have  come  to  the  conclusion  that  no 
case  has  been  made  or  has  really  been  attempted  to  be  made  to 
shew  that  the  municipality  was  in  any  way  negligent.  There  is 
nothing  that  has  led  me  to  suppose,  if  called  upon  to  exercise  my 
own  judgment,  that  'the  road  should  now  be  reconstructed ; much 
less  am  I prepared  to  say  that  those  whose  duty  it  was  to  form 
an  opinion  in  any  way  neglected  their  duty  or  acted  improperly.” 

Burk  v.  Dominion  Canners  Limited  and  Township  of  Harwich, 
58  D.L.R.  65,  was  finally  decided  by  a Second  Divisional  Court,  con- 
sisting of  Meredith,  C.J.C.P.,  Latchford,  Middleton,  and  Lennox, 
JJ\  In  that  ease  a motor  capsized  into  a deep  ditch  at  the  side  of 
the  road,  and  the  trial  Judge  (Orde,  J.)  held  the  township  liable. 
The  condition  of  the  highway  is  described  by  him  as  follows  (pp. 
69,  70) 

“ Notwithstanding  the  evidence  of  several  witnesses  called  by 
the  township  to  prove  that  the  road  was  quite  safe  for  travel  not- 
withstanding the  ridge  of  earth,  it  hardly  requires  evidence  to 
prove  that  to  dump  the  loose  earth  from  a ditch,  in  the  form  of  a 
ridge  along  the  crown  of  the  road,  with  a distinct  break  in  the 
ridge  such  as  existed  in  this  case,  is  not  leaving  the  highway  in  a 
fit  state  for  travel.  It  was  admitted  by  Mr.  McCubbin,  the  engineer 
called  by  the  township,  that  the  road  was  in  a more  dangerous 
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condition  after  the  earth  had  been  dumped  on  it  than  it  was  before. 
There  was  evidence  that  some  effort  to  level  the  road  had  been  made 
by  going  over  it  with  what  is  known  as  a ‘ split  log  drag/  but  the 
evidence  of  the  state  of  the  road  at  the  time  of  the  accident,  coupled 
with  the  photographs  which  shew  the  ridge  of  dumped  earth,  makes 
it  clear  that  at  a dangerous  part  of  the  highway,  dangerous,  that 
is,  because  of  the  deep  ditch  along  the  roadway,  the  travelled  way 
was  left  in  an  unsafe  condition  for  vehicular  traffic  and  especially 
for  motor  cars.  I do  not  think  that  the  fact  that  ditches  such  as 
this  are  necessarily  common  throughout  the  county  of  Kent  is  any 
answer  to  the  charge  of  negligence  here.  In  my  judgment  the 
road  was  not  in  a proper  state  of  repair  at  the  time  of  the  acci- 
dent, and  that  lack  of  repair  was  due  to  the  neglect  of  the  town- 
ship. The  accident  was  the  direct  result  of  that  neglect  and  the 
township  must  be  held  liable  for  the  damages/5 

The  case  was  appealed  to  the  Second  Divisional  C'ourt,  and  in 
the  course  of  his  judgment  Meredith,  C.J.C.P.,  says  (p.  72)  : — 

“ If  there  had  been  a guard-rail  along  the  ditch  the  accident 
should  not  have  happened ; it  would  have  shewn  the  driver  that  he 
was  diverging  towards  the  ditch;  and  if  it  were  the  duty  of  the 
defendants  to  have  had  such  a safeguard  there  I should  have  no 
doubt  that  the  plaintiff  should  succeed  in  this  action  . . /5 

Latchford,  J.,  is  of  the  opinion  (p.  76)  that  “ the  wheel  tracks 
of  the  motor  car  distinctly  visible  on  the  afternoon  following  the 
accident  and  shewn  on  the  McCubbin  plan  demonstrate  that  the 
car  was  not  swerved  towards  the  ditch  by  anything  on  the  high- 
way/5 

And  the  appeal  was  allowed. 

Were  I not  instructed  and  admonished  by  the  manner  in  which 
the  highest  Courts  have  applied  the  principle  of  the  Foley  case  to 
the  facts  of  these  cases,  I would  have  followed  the  lead  of  the  First 
Divisional  Court  in  the  case  of  Davis  v.  Township  of  TJsborne,  36 
O.L.R.  148,  and  of  Clute,  Orde,  Ferguson,  and  Mowat,  JJ.,  in  the 
cases  above  mentioned,  but  the  unanimous  view  of  the  Supreme 
Court  and  of  the  Second  Divisional  Court  in  the  above  and  other 
case  constrains  me  to  the  conclusion  that  my  personal  view  of  the 
statutory  obligation  imposed  on  municipal  corporations  in  respect 
of  rural  highways  was  unduly  onerous,  and  to  hold  that,  on  our  law 
as  it  has  been  interpreted,  the  correct  inference  to  be  drawn  from 
the  facts  of  the  present  case  is  that  the  plaintiffs  have  failed  to 
establish  that  the  defendant  corporation  neglected  to  maintain  in 
such  repair  as  the  statute  demands  the  highway  and  bridge  in 
question. 

On  this  ground  the  appeal  should  be  allowed  and  all  the  actions 
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dismissed.  This  renders  it  unnecessary  to  deal  with  the  other 
questions  raised  on  the  several  appeals.  Costs  here  and  below 
should  follow  the  event. 

While  this  is  the  opinion  to  which  I am  compelled  by  my  read- 
ing of  the  former  decisions,  it  is  a source  of  gratification  to  me  that 
my  brethren  have  been  able  to  reach  a different  conclusion.  I 
suspect,  however,  that  in  the  determination  of  the  next  case  of  this 
character  the  present  decision  may  increase  (certainly  it  will  not 
lessen)  the  difficulty  of  the  trial  Judge  in  making  a correct  judi- 
cial guess  as  to  the  obligation  and  liability  of  the  municipal  cor- 
poration. 

If  the  defendants  are  liable,  I concur  in  increasing  the  damages 
payable  to  Jean  M.  Clinton  to  $10,000  in  all. 

Defendants’  appeal  dismissed  (Hasten,  J.  dissenting)  ; plain- 
tiffs’ appeal  alloived  in  part. 


[APPELLATE  DIVISION.] 

. Clakk  v.  Duncan. 

Slander — Innuendo — Vague  Words  Alleged  to  Impute  Immorality — 
Words  Incapable  of  Defamatory  Meaning  Ascribed — Cause  of  Action 
Irrespective  of  Innuendo — Libel  and  Slander  Act,  R.S.O.  1914,  ch. 
71,  sec.  3 — Words  Spoken  at  School-meeting — Privilege — Loss  of 
Profits  — Special  Damage  — Claim  not  Made  Ground  of  Appeal — 
Rule  493 — Exclusion  of  Corroborative  Evidence. 

One  of  the  plaintiffs,  a married  woman,  was  the  caretaker  of  a school; 
the  other  was  her  son-in-law,  in  whose  household  she  lived,  and  in 
which  also  the  teacher  of  the  school  boarded,  by  arrangement  made 
with  the  school-trustees.  At  a school-meeting,  the  defendants,  who 
were  neighbours  of  the  plaintiffs,  were  alleged  to  have  said  that  the 
teacher  did  not  get  sufficient  food  and  was  not  properly  looked  after 
at  the  place  where  she  hoarded,  and  that  there  was  something  worse 
than  that— “ There  is  more  I could  say  against  that  place,  but  I’m  not 
going  to  tell  it — it’s  too  bad  to  be  told.”  The  plaintiffs  sued  for  slan- 
der, alleging  that  the  words  quoted  meant  “ that  the  plaintiffs’  house 
and  home  was  a place  where  improprieties  and  immoral  acts  unfit 
to  be  spoken  of  among  decent  people  were  committed  and  practised 
by  the  plaintiffs,  and  meaning  and  intending  to  impute  unchastity  to 
the  female  plaintiff.”  At  the  trial,  the  case  was  withdrawn  from 
the  jury  and  the  action  dismissed:  — 

Held,  on  appeal,  that  the  words  were  not  reasonably  capable  of  the 
defamatory  meaning  ascribed  to  them  by  the  innuendo. 

Held,  also,  that  the  plaintiffs,  if  able  to  shew  a good  cause  of  action 
irrespective  of  the  innuendo,  would  be  entitled  to  recover. 

Section  3 of  the  Libel  and  Slander  Act,  R.S.O.  1914,  ch.  71,  and  Watkin 
v.  Hall  (1868),  L.R.  3 Q.B.  396,  402,  referred  to. 

The  woman  plaintiff  lost  her  position  as  caretaker  and  the  arrangement 
under  which  the  teacher  boarded  with  the  plaintiffs  was  put  an  end 
to,  in  consequence,  as  the  plaintiffs  alleged,  of  the  slanderous  state- 
ments of  the  defendants: — 
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Held,  that  the  statement  that  the  teacher  did  not  get  sufficient  food  and 
was  not  properly  looked  after  was  not  actionable  as  applied  to  the 
woman  plaintiff;  nor  (Mulock,  C.J.Ex.,  dissenting)  as  applied  to  the 
man  plaintiff. 

Per  Mulock,  C.J.Ex.: — That  statement  was  defamatory  and  presumably 
false,  and  it  was  in  part  at  least  the  cause  of  the  ending  of  the 
arrangement  for  boarding  the  teacher,  whereby  the  man  plaintiff  lost 
the  profits  which  would  accrue  therefrom;  this  special  damage  was 
the  natural  and  probable  consequence  of  the  defamatory  words;  and 
there  should  be  a new  trial  in  respect  of  this  claim  of  the  man 
plaintiff. 

Per  Kelly  and  Masten,  JJ.: — The  Court  ought  not  to  grant  a new  trial 
in  respect  of  that  claim,  because  it  was  not  made  a ground  of  appeal 
in  the  notice  or  upon  the  hearing  of  the  appeal. 

Rule  493  and  Wilson  v.  United  Counties  Bank  Limited,  [1920]  A.C.  102, 
106,  referred  to. 

There  was  privilege  or  qualified  privilege  in  respect  of  the  occasion 
upon  which  the  words  complained  of  were  alleged  to  have  been 
spoken. 

Per  Curiam: — The  plaintiffs  were  not  prejudiced  by  the  exclusion  of 
evidence  merely  corroborative  of  that  previously  adduced  as  to  what 
was  said  at  the  school-meeting. 

Appeal  by  the  plaintiffs  from  the  judgment  of  Middleton,  J., 
at  the  trial  of  an  action  for  slander,  withdrawing  the  case  from  the 
jury  and  dismissing  the  action  with  costs. 

September  29,  1922.  The  appeal  was  heard  by  Mulock, 
C.J.Ex.,  Kelly,  Masten,  and  Rose,  JJ. 

T.  Herbert  Lennox , Iv.C.,  for  the  appellants. 

T.  N.  Phelan,  K.C.,  for  the  defendants,  respondents. 

January  5,  1923.  Mulock,  C.J.Ex.: — This  action  was  tried 
by  Middleton,  J.,  who  at  the  conclusion  of  the  plaintiffs’  case 
dismissed  it.  From  his  judgment  the  plaintiffs  appeal,  and  ask  for 
a new  trial. 

The  action  was  for  slander,  and  was  brought  by  Bert  Clark, 
and  his  mother-in-law,  Annie  Cummer,  against  two  neighbours, 
Peter  Duncan  and  his  son  Edmund  Duncan.  From  the  statement 
of  claim  it  appears  that  the  plaintiff  Clark  occupied  and  worked 
a farm  belonging  to  his  father-in-law,  William  Cummer,  and  that 
the  members  of  the  plaintiffs’  household  at  the  time  of  the  alleged 
slander  were  the  plaintiff  Annie  Cummer,  her  husband  William 
Cummer,  the  plaintiff  Clark,  his  wife,  their  three  children,  and  a 
female  school-teacher ; that  for  some  twenty-five  years  the  teacher 
for  the  time  being  at  the  public  school  in  question  had  resided  first 
with  the  Cummers  and  then  with  Clark  in  the  Cummers’  house ; and 
that  Mrs.  Cummer  for  many  years,  and  up  to  the  time  of  the  alleged 
slander,  had  been  the  paid  caretaker  of  the  school.  On  the  28th 
December,  1921,  a public  school -meeting  for  the  consideration  of 
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school-matters  was  being  held  in  the  school-house,  thirteen  persons 
being  present,  and  it  was  in  their  hearing,  at  this  meeting,  that  the 
words  complained  of  are  said  to  have  been  spoken.  The  alleged 
slander  is  thus  set  forth  in  the  statement  of  claim : — 

“ At  the  school-meeting  on  December  28th,  1921,  an  attack  was 
made  on  the  plaintiffs  by  the  defendants,  ostensibly  as  a complaint 
against  the  trustees  for  not  providing  a proper  boarding-place  for 
the  teacher,  but  in  reality  against  the  plaintiffs,  out  of  malice  and 
ill-will.  It  was  said  by  Edmund  Duncan  that  she  (the  teacher) 
did  not  get  sufficient  food  and  was  not  properly  looked  after,  and 
then  the  defendant  Peter  Duncan  said,  ‘ There  is  something  worse 
than  that/  whereupon  the  defendant  Edmund  Duncan  said, 
‘ There  is  more  I could  say  against  that  place,  but  Pm  not  going 
to  tell  it — it’s  too  bad  to  be  told  * — meaning  thereby  that  the 
plaintiffs^  house  and  home  was  a place  where  improprieties  and 
immoral  acts  unfit  to  be  spoken  of  among  decent  people  were  com- 
mitted and  practised  by  the  plaintiffs,  and  meaning  and  intending 
to  impute  unchastity  to  the  female  plaintiff/’ 

The  plaintiffs  in  their  statement  of  claim  allege  that  “ they  were 
paid  for  the  boarding  of  the  teacher,  and  for  looking  after  the 
school  in  question,  and  profited  thereby,  but,  by  reason  of  the 
slanderous  statement  referred  to,  the  trustees,  after  the  meeting 
referred  to,  changed  the  boarding-place  of  the  school-teacher,  and 
took  away  from  the  plaintiff  Annie  Cummer  the  position  of  care- 
taker of  the-  school,  and  the  plaintiffs  have  been  deprived  of  the 
profits  and  emoluments  pertaining  thereto,  and  have  thereby 
suffered  special  damage,  and  also  that,  by  reason  of  the  slanderous 
statement  referred  to,  the  plaintiffs  have  suffered  in  their  good 
name  and  reputation,  and  have  been  held  up  to  public  contempt 
and  shame,  and  have  suffered  pain  and  distress  of  mind/’ 

I agree  with  the  learned  trial  Judge  that  the  words  complained 
of  are  not  reasonably  capable  of  the  defamatory  meaning  ascribed 
to  them  by  the  innuendo,  and,  therefore,  am  of  the  opinion  that, 
except  as  to  the  claim  of  the  plaintiff  Clark  in  respect  of  special 
damage  sustained  by  him  by  reason  of  his  losing  the  new  teacher 
as  a boarder,  the  learned  trial  Judge  rightly  dismissed  the  action. 

If  the  words  of  either  defendant  in  their  natural  meaning  were 
defamatory,  and  caused  Clark  special  damage,  and  if  such  special 
damage  was  the  natural  and  probable  consequence  of  the  defama- 
tory words,  then  they  were  actionable:  Lynch  v.  Knight  (1861), 
9 H.L.C.  577.  The  slander  sued  on  sets  forth  the  alleged  defama- 
tory words,  and  then  follows  an  innuendo.  This  pleading  in  sub- 
stance constitutes  two  divisible  causes  of  action,  one  without  and 
the  other  with  an  innuendo,  and  the  plaintiffs,  if  able  to  shew  a good 


App.  Div. 

1923. 

Clabk 

v. 

Duncan. 

Mulock, 

C.J.Ex. 


290 


App.  Div. 

1923. 

Claek 

v. 

Duncan. 

Mulock, 

C.J.Ex. 


ONTARIO  LAW  REPORTS.  [vol. 

cause  of  action  irrespective  of  the  alleged  meaning,  are  entitled  to 
recover:  WatJcin  v.  Hall  (1868),  L.R.  3 Q.B.  396,  402. 

As  to  Edmund  Duncan  it  is  alleged  in  the  statement  of  claim 
that  the  school-teacher  boarded  with  the  said  Clark,  and  that  at 
the  school-meeting  in  question  Edmund  Duncan  stated  that  she 
(the  teacher)  did  not  get  sufficient  food,  and  was  not  properly 
looked  after ; that  then  the  defendant  Peter  Duncan  said,  “ There 
is  something  worse  than  that,”  whereupon  Edmund  Duncan  said, 
“ There  is  more  that  I could  say  against  that  place,  but  I’m  not 
going  to  tell  it — it’s  too  had  to  be  told.”  The  evidence  shews  that 
at  the  meeting  in  question  complaints  were  made  because  of  the 
frequent  changes  of  teachers ; and,  partly  because  of  the  said  charge 
by  Edmund  Duncan  against  Clark  that  the  teacher  did  not  get 
sufficient  food  and  was  not  properly  looked  after,  the  trustees 
found  another  boarding-place  for  the  new  teacher,  whereby  Clark 
suffered  special  damage.  The  statement ‘by  Edmund  Duncan  that 
the  teacher  did  not  get  sufficient  food  and  was  not  properly  looked 
after  was  defamatory  and  presumably  false.  It  was  an  element 
which  caused  the  new  teacher  not  to  board  with  Clark,  which 
otherwise  she  probably  would  have  done,  whereby  he  lost  the 
probable  profits  to  accrue  from  her  as  a boarder.  This  special  dam- 
age was,  I think,  the  natural  and  probable  consequence  of  the 
defamatory  words,  which  therefore  were,  in  my  opinion,  actionable, 
and  consequently  Clark’s  claim  against  Edmund  Duncan 
should  not,  I think,  have  been  dismissed.  The  other  words  attri- 
buted to  Edmund  Duncan,  viz.,  “ There  is  more  that  I could  say 
against  that  place,  hut  I’m  not  going  to  tell  it — it’s  too  bad  to 
be  told  ” — appear  to  me  to  be  meaningless,  and  may  be  disre- 
garded, and  the  same  observations  apply  to  the  words  attributed  to 
Peter  Duncan. 

As  to  the  claim  of  the  plaintiff  Annie  Cummer  because  of  her 
loss  of  the  position  of  caretaker,  the  words  of  Edmund  Duncan  did 
not  relate  to  her  conduct  as  caretaker,  and,  therefore,  were  not,  as 
regards  her,  actionable, ^ and,  therefore,  her  action  against  both 
defendants  was  rightly  dismissed. 

The  plaintiffs  also  ask  for  a new  trial  because  of  the  exclusion 
of  evidence  by  the  trial  Judge.  The  evidence  excluded  was  merely 
corroborative  of  that  already  adduced  in  support  of  the  innuendo; 
but,  as  the  evidence  adduced  did  not  support  it,  neither  would 
corroborative  evidence.  Therefore  the  plaintiffs  were  not  prejudiced 
by  the  exclusion  of  such  evidence. 

In  my  opinion  the  appeal  of  the  plaintiff  Clark  in  respect  of 
his  claim  of  special  damage  should  be  allowed,  and  in  other  respects 
the  appeal  should  be  dismissed,  without  costs  as  against  him,  and 
with  costs  as  against  the  plaintiff  Annie  Cummer. 
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Kelly,  J. : — To  avoid  repetition,  I refer  to  the  facts  set  out  in  App.  Div. 
the  reasons  for  judgment  of  his  Lordship  the  Chief  Justice.  I ^3 

agree  in  affirming  the  opinion  of  the  learned  trial  Judge  that  the  

words  complained  of  are  not  reasonably  capable  of  the  defamatory  v 
meaning  ascribed  to  them  in  the  innuendo;  and,  for  the  reasons  Duncan. 
stated  by  his  Lordship  the  Chief  Justice,  I am  of  opinion  that,  Kelly,  J. 
except  as  to  what  may  be  said  of  the  plaintiff  Clark’s  claim  for 
special  damage  by  reason  of  losing  the  new  teacher  as  a boarder, 
the  case  was  properly  withdrawn  from  the  jury  and  the  action 
dismissed. 

Consideration  should,  therefore,  be  given  to  the  questions 

( 1 ) whether  the  words  complained  of  in  their  natural  and  ordinary 
meaning  were  defamatory  and  caused  Clark  special  damage,  and 

(2) ,  if  so,  should  we  now,  in  view  of  the  form  and  nature  of  the 
appeal  and  the  circumstances  in  which  the  words  were  used  (if  they 
were  used),  invoke  that  aspect  of  the  case  in  his  favour? 

Section  3 of  the  Libel  and  (Slander  Act,  R.S.O.  1914,  ch.  71, 
says : — 

“ In  an  action  for  libel  or  slander  the  plaintiff  may  aver  that 
the  words  or  matter  complained  of  were  used  in  a defamatory  sense, 
specifying  the  defamatory  sense  without  any  prefatory  averment 
to  shew  how  the  words  or  matter  were  used  in  that  sense,  and  the 
averment  shall  be  put  in  issue  by  the  denial  of  the  alleged  libel  or 
slander;  and  where  the  words  or  matter  set  forth,  with  or  without 
the  alleged  meaning,  shew  a cause  of  action,  the  statement  of  claim 
shall  be  sufficient.” 

This  enactment  is  in  effect,  and  almost  in  very  words,  the  same 
as  sec.  61  of  the  English  Common  Law  Procedure  Act,  1852. 

In  Watkin  v.  Hall , L.R.  3 Q.B.  396,  it  was  held,  upon  the 
authority  of  that  section,  that  the  plaintiff  there  was  entitled  to 
succeed  if  the  words  uttered  by  the  defendant  turned  out  action- 
able, although  not  used  in  the  sense  put  upon  them  by  the 
innuendo.  Blackburn,  J.,  in  his  reasons  for  judgment,  first  pointed 
out  that  before  the  passing  of  the  Common  Law  Procedure  Act, 

1852,  an  innuendo  was  preceded  by  an  inducement  as  to  the  appli- 
cation of  the  slander,  and  if  the  inducement  did  not  support  the 
innuendo  the  action  failed,  because  it  was  not  allowed  to  be  shewn 
that  the  words  were  used  in  a different  though  slanderous  sense, 
unless  the  declaration  charged  words  which  were  actionable  without 
any  explanation;  and  then,  after  referring  to  the  change  in  the 
law  and  the  procedure  brought  about  by  this  section,  he  has  this  to 
say  about  the  latter  part  of  it: — 

“ Those  latter  words  I can  put  no  other  meaning  on,  than  that 
the  legislature  enacted,  that  a declaration  containing  one  count  for 
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libel  or  slander,  with  an  innuendo  that  the  words  were  used  in  a 
particular  meaning,  shall  be  taken  as  if  there  were  two  counts,  one 
with  the  innuendo  and  one  without  the  innuendo;  and  if  the  plain- 
tiff prove  either,  it  is  sufficient.  It  follows,  then,  that  the  defendant 
may  plead  a justification  as  to  the  words  with  the  meaning  in  the 
innuendo,  and  also  as  to  them  without  the  meaning.” 

This  was  adopted  as  the  judgment  of  the  Court,  and  it  may  be 
regarded  as  an  interpretation  (if  interpretation  be  necessary)  of 
the  meaning  of  sec.  3 of  the  Ontario  statute,  above  quoted,  which 
is,  as  I have  observed, ' the  same  in  effect  as  sec.  61  of  the  English 
Act. 


I am  not  prepared  to  say  that  the  words  complained  of  applied 
to  Clark,  or,  taken  in  their  natural  and  ordinary  meaning,  were 
defamatory  of  him.  Though  not  so  deciding,  I am  inclined  to 
think  otherwise.  But,  even  assuming  the  absence  of  such  difficulty 
in  the  plaintiffs’  way,  there  are  these  other  reasons  why  I think  they 
should  not  succeed  on  this  appeal : — 

(1)  The  only  specific  grounds  set  out  in  the  notice  of  appeal 
(except  one  based  on  an  alleged  rejection  of  evidence,  which  has 
been  disposed  of  by  his  Lordship  the  Chief  Justice)  is  that  the 
trial  Judge  should  have  left,  it  to  the  jury  to  decide  whether  the 
words  complained  of  bore  the  construction  put  upon  them,  and 
that  these  words  “ do  reasonably  bear  and  are  capable  of  the  con- 
struction put  upon  them  by  the  plaintiffs,  and  are  actionable,  and 
the  learned  trial  Judge  erred  in  holding,  the  contrary.”  Now,  it  is 
obvious  that  the  appellants  were  there  referring  to  the  words  with 
the  meaning  ascribed  to  them  by  the  innuendo,  and  not  to  them 
taken  in  their  ordinary  meaning ; in  other  words,  they  confined  that 
part  of  their  appeal  to  a consideration  of  these  words  with  the 
innuendo.  It  must  be  assumed  that  at  that  stage  of  the  proceed- 
ings the  appellant  'Clark  and  his  counsel  knew  just  what  it  was 
they  objected  to,  and  what  it  was  they  desired  to  have  modified  in 
the  appellants’  favour  by  this  Court  in  this  appeal,  and  hence  that 
the  grounds  on  which  relief  is  here  asked  were  deliberately  decided 
upon  and  stated  in  the  notice.  It  is  significant,  too,  that  the  argu- 
ment on  that  phase  of  the  case  proceeded  upon  the  objection  that 
the  words  complained  of  were  reasonably  capable  of  the  meaning 
ascribed  to  them  by  the  innuendo;  consideration  was  not  asked 
upon  any  other  ground;  and  I do  not  think  we  are  called  upon  to 
grant  relief  on  other  or  different  grounds  than  that  on.  which  relief 
is  so  deliberately  asked.  It  would,  perhaps,  surprise  this  appellant 
if  the  trial  judgment  were  disturbed  for  reasons  which  he  did  not 
even  suggest.  Adherence  to  the  practice  of  confining  appeals  to 
what  appellants  so  deliberately  ask  is  not  unreasonable  and  does  no 
wrong  to  them. 
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(2)  There  is  this  further  obstacle  in  the  way  of  the  appellant 
Clark’s  success.  Privilege  in  respect  of  the  occasion  and  of  the  words 
used  was  pleaded  by  the  defendants,  and,  from  what  is  revealed 
in  the  evidence  for  the  plaintiffs,  that  plea  is  one  to  which  effect 
should  he  given.  So  far  as  can  be  gathered  from  that  evidence, 
those  present  at  the  annual  school-meeting  at  which  it  is  alleged  the 
words  complained  of  were  used,  were  all  persons  interested  in  the 
affairs  of  the  school  and  its  welfare.  Evidently  school-matters  had 
not  been  progressing  satisfactorily,  and  the  trustees  who  were 
amongst  those  present  were  being  submitted  to  criticism  for  the 
condition  which  prevailed,  several,  including  the  defendants,  taking 
part  in  what  seems  to  have  been  an  animated  discussion ; and  causes 
were  being  sought  for  this  condition,  which  evidently  was  detri- 
mental to  the  school.  The  defendants  had  an  interest  in  the  subject- 
matter  of  the  discussion,  and  the  trustees  not  only  had  a correspond- 
ing interest  but  some  duty  as  well  in  connection  therewith.  It  was 
an  occasion  where  frank  and  open  discussion  was  desirable  and 
necessary  in  order  to  get  at  the  root  of  the  trouble  so  that  an 
effectual  remedy  might  be  devised  and  applied,  and  I am  unable  to 
see  in  reading  the  evidence  either  that  the  discussion  went  beyond 
what  was  justifiable  or  that  the  defendants’  part  in  it  Was  prompted 
by  other  than  honest  and  proper  motives. 

For  these  reasons,  the  appeal  should,  in  my  opinion,  be  dis- 
missed with  costs. 


££  | 

Mastbn,  J. : — With  greatest  respect,  I find  myself  unable  to 
concur  in  the  opinion  of  my  Lord  the  Chief  Justice  that  there 
should  be  a new  trial  as  to  the  claim  of  the  plaintiff  Clark,  on  the 
ground  that  there  was  evidence  fit  to  be  submitted  to  a jury  of  a 
slander  of  Clark  in  his  trade  or  calling. 

I think  that  the  plaintiff  failed  to  establish  that  Clark’s  trade 
or  calling  was  that  of  a boarding-house  keeper.  He  describes  him- 
self in  his  statement  of  claim  as  a farmer,  and  the  casual  boarding 
of  one  person,  even  though  continued  through  the  three  years  that 
Clark  was  occupying  the  farm-house  in  question,  would  be  insuffi- 
cient to  constitute  that  his  trade  or  calling.  Not  only  so,  but,  in 
my  opinion,  special  damage  was  not  proved,  for  there  was  no  evi- 
dence on  which  the  jury  could  have  determined  with  whom  the  last 
or  any  other  teacher  boarded  or  to  whom  her  board-money  was  paid. 

But,  apart  from  this  difficulty,  I observe  that  no  such  ground  is 
taken  in  the  notice  of  appeal,  and  no  such  ground  was  argued  by 
counsel  on  the  hearing  of  the  appeal.  Rule  493  provides  that 
“ every  notice  of  motion  by  way  of  appeal  shall  set  out  the  grounds 
of  the  motion  or  appeal.” 
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See  the  recent  judgment  of  the  House  of  Lords  in  Wilson  v. 
United  Counties  Bunk  Limited , [1920]  A.C.  102,  at  p.  106,  where 
the  Lord  Chancellor  says : “ In  the  second  place  I think  it  neces- 
sary to  point  out  that,  unless  the  circumstances  are  wholly  excep- 
tional, appellants  must  be  strictly  held  to  the  grounds  of  appeal 
which  they  think  proper  to  set  forth  in  the  formal  documents 
which  are  demanded  from  them,”  and  states  the  reasons  for  the 
rule. 

Not  only  was  this  phase  of  the  action  omitted  in  the  appeal, 
but  a perusal  of  the  proceedings  leads  me  to  the  conclusion  that  it 
was  not  put  forward  at  the  trial.  Under  such  circumstances,  I 
think  that  the  Court  ought  not  of  its  own  motion  to  grant  a new 
trial  on  that  ground. 

Whether  there  was  such  evidence  of  malice  as  to  require  the 
issue  of  qualified  privilege  raised  by  the  defence  to  go  to  the  jury 
may  be  a question,  and  on  it  I prefer  to*  express  no  opinion,  though 
it  is  certain  that  the  occasion  on  which  the  words  were  spoken  was 
one  of  qualified  privilege.  It  was  the  regular  annual  meeting  of 
public  school  supporters  for  the  school-district.  In  the  absence  of 
evidence  to  the  contrary,  it  is  to  be  assumed  that  every  person  who 
attended  the  meeting  was  rightly  there,  and  that  all  those  at  the 
meeting  had  a common  interest  in  the  success  and  welfare  of  the 
school.  Privilege  is  pleaded  by  the  defendants,  and  I refer  in  this 
connection  to  the  case  of  Hopewell  v.  Kennedy  (1904),  9 O.L.R. 
43. 

On  the  other  branch  of  the  case  I adopt  the  reasons  of  my 
brother  Rose,  and  have  nothing  to  add  to  them.  I would  dismiss 
the  appeal  simpliciter. 

Rose,  J. : — This  is  an  action  of  slander,  tried  before  Middle- 
ton,  J.,  with  a jury,  at  Toronto.  At  the  close  of  the  plaintiffs’  case 
the  learned  Judge  ruled  that  the  words  alleged  to  have  been  spoken 
by  the  defendants  were  not  capable  of  the  meaning  ascribed  to 
them  in  the  innuendo,  and  he  dismissed  the  action.  The  plaintiffs 
now  appeal. 

The  plaintiff  Mrs.  Cummer  is  the  wife  of  William  Cummer,  a 
farmer  residing  in  the  township  of  Markham.  The  plaintiff  Clark 
is  their  son-in-law.  A few  years  ago,  William  Cummer  being  in 
poor  health,  Clark  rented  his  farm  from  him,  and  since  then  the 
Cummers  and  Clark  and  his  wife  and  children  have  lived  together 
in  the  farm-house.  Before  Clark  took  over  the  house,  a long 
succession  of  teachers  of  School  Section  2,  Markham,  had  boarded 
with  Mrs.  Cummer;  and  after  Clark  became  tenant  the  house  con- 
tinued to  be  the  boarding  place  of  the  teachers,  but  whether  the 
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board-money  then  belonged  to  Mrs.  Cummer  or  to  Mrs.  Clark  or  to 
the  two  in  equal  shares  does  not  appear  very  clearly : there  is  no 
evidence  that  any  of  it  went  to  Clark.  For  some  twenty-five  years 
preceding  the  events  which  gave  rise  to  this  action,  Mrs.  Cummer 
had  a small  annual  wage  for  caring  for  the  school-house. 

A teacher  left  the  school  at  the  end  of  the  school  year  1921 ; 
and  at  a school-meeting  held  in  December  an  attack  was  made  upon 
the  trustees.  It  was  suggested  that  the  school-house  was  not 
cleaned  as  often  as  it  ought  to  be,  that  Mrs.  Cummer  was  paid  a 
few  dollars  a year  more  than  was  necessary,  and  that  a good  teacher 
had  been  lost  because  the  boarding-place  selected  by  the  trustees 
was  not  what  it  ought  to  be.  It  was  said — or  the  plaintiff  s’  wit- 
nesses say  it  was  said — that  the  house  was  in  a lonely  locality,  that 
the  meals  were  not  good,  and  that  Mrs.  Cummer  and  the  Clarks 
did  not  exert  themselves  to  make  the  teacher  comfortable.  And 
then,  as  is  charged,  but  denied,  the  defendant  Peter  Duncan  said, 
“ There  is  something  worse  than  that,”  and  the  def  endant  Edmund 
Duncan  said,  “ There  is  more  that  I could  say  against  that  place 
but  I am  not  going  to  tell  it — it’s  too  bad  to  be  told  ” — meaning 
thereby  “ that  the  plaintiffs’  house  and  home  was  a place  where 
improprieties  and  immoral  acts  unfit  to  be  spoken  of  among  decent 
people  were  committed  and  practised  by  the  plaintiffs,  and  mean- 
ing and  intending  to  impute  unchastity  to  the  female  plaintiff.” 

It  is  further  alleged  that  as  a result  of  the  charges  the  trustees 
sent  the  new  teacher  to  another  boarding-place,  and  that  Mrs. 
Cummer  lost  her  position  as  caretaker. 

The  defendants  deny  that  they  spoke  the  words  charged,  and  as 
to  the  innuendo  they  have  said  in  writing,  and  in  the  statement  of 
defence  of  Edmund  Duncan,  and  by  their  counsel  at  the  trial  and 
on  the  appeal,  that,  in  their  belief,  the  plaintiffs  are  in  every  way 
worthy  of  respect  and  esteem,  that  they  are  moral  persons,  that 
their  home  is  a moral  one,  and  that  there  is  no  fact  or  circumstance 
known  to  the  defendants  which  reflects  upon  the  plaintiffs’  char- 
acter. They  say  further  that  if  they  spoke  any  words  which  through 
no  fault  of  theirs  caused  annoyance  to  the  plaintiffs  they  regret  the 
fact  and  tender  their  apology. 

Notwithstanding  this  attitude  taken  by  the  defendants,  the 
plaintiffs  were,  of  course,  entitled  to  have  their  action  tried  : and, 
if  the  trial  Judge  was  in  error  in  ruling  as  he  did,  there  will  have 
to  be  a new  trial.  Was  he,  then,  in  error?  In  my  opinion,  he  was 

not. 

Evidence  was  tendered  and  rejected — and,  in  my  opinion, 
rightly  rejected — that  on  some  occasion  there  had  been  a conversa- 
tion between  Clark  and  Edmund  Duncan  in  the  course  of  which 
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Duncan  had  said  something— what  does  not  appear — regarding 
Clark  and  Mrs.  Cummer.  It  is  conceivable  that  the  words  used  by 
Duncan  on  this  occasion  would  have  thrown  some  light  on  the 
meaning  to  him  and  to  Clark  of  the  words  alleged  to  have  been 
spoken  at  the  school-meeting ; but  there  was  no  suggestion  that  any 
one,  other  than  Clark,  present  at  the  school-meeting,  had  heard  or 
known  of  the  conversation,  and  no  evidence  was  given  or  tendered 
which  would  go  to  shew  that  the  persons  (other  than  Clark) 
present  at  the  meeting  would,  for  any  reason,  have  understood  the 
words  there  used  in  any  sense  other  than  the  sense  which  such 
words  would  ordinarily  hear  if  used  in  the  course  of  such  a discus- 
sion as  was  proceeding.  The  plaintiffs’  claim  that  the  words  were 
capable  of  hearing  the  meaning  alleged  must,  therefore,  be  tested 
in  the  light  of  the  circumstances  which  have  been  stated,  and  of  no 
other  circumstances. 

As  to  certain  parts  of  the  innuendo  I think  there  can  be  no 
doubt.  If  the  words  imported  any  charge  of  unchastity — and  I 
think  there  is  no  reason  for  saying  that  they  did — there  is  not  the 
slightest  ground  for  suggesting  that  it  was  a charge  levelled  at 
Mrs.  Cummer,  rather  than  at  her  daughter,  Mrs.  Clark.  The 
innuendo  of  unchastity  on  the  part  of  the  female  plaintiff  therefore 
fails. 

The  other  part  of  the  innuendo  is : “ that  the  plaintiffs’  house 
and  home  was  a place  where  improprieties  and  immoral  acts  unfit 
to  be  spoken  of  among  decent  people  were  committed  and  practised 
by  the  plaintiffs.”  Taking  this  as  a whole,  it  is  just  as  clear  as  in 
the  ease  of  the  alleged  charge  of  unchastity  that  the  words  said  to 
have  been  used  were  not  naturally  or  reasonably  capable  of  the 
meaning  which  the  plaintiffs  assign  to  them.  The  words  are: 
“ there  is  something  more  that  I could  say  against  that  place”  etc. ; 
and  those  words  cannot  naturally  or  reasonably  be  construed  as  a 
charge  that  certain  things  were  done  by  two  of  the  four  adult  occu- 
pants of  that  place.  And,  even  if  it  would  have  been  permissible 
to  split  up  the  innuendo,  and  to  send  the  case  to  the  jury,  if  it  had 
appeared  that  the  words  used  were  naturally  or  reasonably  capable 
of  some  part  of  the  meaning  set  up  by  the  plaintiffs,  and  even  if  a 
charge  that  the  house  in  which  the  plaintiffs  lived  was  a house  in 
which  immoral  acts  were  committed  by  some  one  was  a charge 
which  involved  such  a reflection  upon  the  plaintiffs  as  to  be  action- 
able— upon  none  of  which  points  is  it  necessary  to  express  an 
opinion — I still  think  that  the  learned  trial  Judge  was  right,  for  I 
think  that  the  words  do  not  reasonably  or  naturally  import  an 
allegation  that  improprieties  and  immoral  acts  were  committed  at 
all.  The  words  are  words  which  a person  might  use  when  he  had 
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“ improprieties  and  immoral  acts ” in  mind.  But  they  are  also 
words  which  might  be  used  in  respect  of  many  other  things  which 
would  render  the  house  undesirable  as  the  boarding-place  for  the 
teacher;  and,  as  stated  by  Viscount  Haldane  in  John  Leng  and  Co. 
Limited  v.  Langlands  (1916),  114  L.T.R.  665 : “ It  is  not  enough 
for  the  ” plaintiff  “ to  say : ‘ The  language  is  ambiguous ; it  is 
capable  of  one  of  two  meanings — either  is  equally  probable,  and  it 
is  for  the  jury  to  choose  which  it  will  put  on  it.’  The  ” plaintiff 
“ must  make  out  his  case,  and  the  ” plaintiff  “ must,  therefore,  if  he 
wishes  to  succeed,  when  he  puts  forward  his  innuendo,  put  it  for- 
ward either  on  the  footing  that  the  language  taken  by  itself 
supports  the  innuendo,  or  that  there  is  extrinsic  evidence,  extrinsic 
to  the  libel  itself,  which  shews  that  that  was  the  sense  in  which  the 
words  were  intended  to  be  construed.”  Or,  as  Lord  Kinnear  puts 
it  in  the  same  case : “ It  was  for  the  Court  ...  to  say  whether 
the  words  used  are  reasonably  capable  of  the  meaning  ascribed  to 
them.  If  that  is  a meaning  which  could  be  read  as  the  natural  or 
reasonable  inference  from  the  language  employed,  then  the  innuendo 
is  justified ; if  not,  then  the  Court  ought  to  have  held  that  there  is 
no  sufficient  ground  for  ascribing  that  particular  ” defamatory 
“ meaning  to  the  language  which  has  been  used.” 

I agree  with  Middleton,  J.,  that  the  meaning  that  “ the  plain- 
tiffs’ house  and  home  was  a place  where  improprieties  and  immoral 
acts  unfit  to  be  spoken  of  among  decent  people  were  committed 
and  practised  ” was  not  a meaning  which,  to  quote  Lord  Kinnear, 
“ could  be  read  as  the  natural  or  reasonable  inference  from  the 
language  employed.” 

Another  ground  upon  which  a new  trial  is  sought  is  the  im- 
proper exclusion  of  evidence — the  evidence  already  mentioned  as 
to  the  conversation  between  Clark  and  Edmund  Duncan,  and  the 
evidence  of  persons  who  were  present  at  the  school-meeting.  I have 
stated  my  reasons  for  thinking  that  the  evidence  of  the  conversa- 
tion was  rightly  excluded.  The  evidence  of  the  other  witnesses  was 
not  formally  tendered.  What  happened  was  that  after  'Clark  had 
been  examined  counsel  for  the  plaintiffs  said  that  he  was  calling  a 
witness,  Wilson,  “in  corroboration,”  and  in  answer  to  the  trial 
Judge  he  added  that  his  remaining  evidence  was  merely  confirma- 
tory of  the  evidence  that  had  already  been  given  as  to  the  speaking 
of  the  words  complained  of.  Middleton,  J.,  intimated  that  he  was 
going  to  rule  that  the  words  were  not  capable  of  the  meaning 
attached  to  them  by  the  plaintiffs;  and  counsel  then  said  that 
Wilson’s  evidence  would  be  important  as  shewing  what  was  said  and 
how  it  was  said.  Middleton,  J.,  then  said  : “Well,  call  your  trustee 
(Wilson)  and  we  will  see.”  Wilson  then  gave  his  evidence,  and 
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at  the  close  of  it  the  Judge  said : <(  I think  it  leaves  it  just  where 
I thought  it  was  f and  he  proceeded^  to  dispose  of  the  case. 

Now,  since  for  the  purposes  of  the  present  motion  it  must  be 
assumed  that  the  words  alleged  were  spoken,  it  is  immaterial 
whether  there  was  or  was  not  further  available  evidence  that  they 
were  spoken,  and  no  exclusion  of  evidence  directed  to  that  issue  can 
affect  the  case.  And,  in  the  face  of  the  statement  of  counsel  as  to 
what  evidence  he  had  available,  it  cannot  be  assumed  that  the  other 
witnesses  who  were  present  in  court  but  not  called  could  have 
thrown  any  additional  light  upon  the  question  as  to  the  sense  in 
which  the  words  were  fairly  to  be  understood.  Therefore,  even  if 
there  was  really  a refusal  by  the  trial  Judge  to  allow  the  plaintiffs 
to  call  other  witnesses — which  I do  not  think  there  was — it  is  my 
opinion  that  no  substantial  wrong  resulted. 

For  these  reasons,  I would  dismiss  the  appeal  with  costs. 

Appeal  dismissed  (Mulock,  C.J.Ex.,  dissenting  in  part). 


[APPELLATE  DIVISION.] 

Attorney- General  for  Canada  v.  Alexander  Brown  Milling 
and  Elevator  Co.  Limited. 

Constitutional  Law  — Creation  of  Canadian  Wheat  Board  — War  Mea- 
sures Act,  1914,  5 Geo.  V.  eh.  2 — Orders  in  Council — Regulations  of 
Board — 11  & 12  Geo.  V.  eh.  5 — Contractual  Relations  with  Board — 
Constitution  of  Action — Parties. 

The  judgment  of  Meredith,  C.J.C.P.,  52  O.L.R.  361,  was  affirmed  as 
regards  the  validity  of  the  legislation  and  orders  in  council  estab- 
lishing the  Canadian  Wheat  Board  and  the  regulations  made  by  the 
Board,  and  also  as  regards  the  contractual  relations  between  the 
Board  and  the  defendant  milling  company. 

Per  Mulock,  C.J.Ex. : — The  action  was  properly  constituted,  the  plain- 
tiffs being  the  Attorney-General  representing  the  Crown,  the  Board, 
and  the  individual  members  of  the  Board. 

The  effect  of  the  confirming  Act  of  1921,  11  & 12  Geo.  V.  ch.  5,  was  con- 
sidered; and  In  re  Price  Brothers  and  Co.  and  Board  of  Commerce  of 
Canada  (1920),  60  Can.  S.C.R.  265,  was  distinguished  by  Rose,  J. 

An  appeal  by  the  defendant  milling  company  from  the  judg- 
ment of  Meredith,  C.J.C.P.,  52  O.L.R.  361. 

December  6,  1922.  The  appeal  was  heard  by  Mulock,  C.J.Ex., 
Kelly,  Masten,  and  Rose,  JJ. 

C.  W.  Livingston , for  the  appellant  company. 

A.  E.  Knox,  for  the  defendant  the  Canadian  Surety  Company. 
A.  E.  Hoslcin , K.C.,  and  B.  B.  McKay,  for  the  plaintiffs, 
respondents. 
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January  5,  1923.  Mulock:,  C.J.Ex.  : — This  is  an  appeal  by  the 
Alexander  Brown  Milling  and  Elevator  Company  Limited  (here- 
inafter called  “ the  milling  company  ”),  one  of  the  defendant  com- 
panies, from  the  judgment  of  Meredith,  C.J.C.P.,  in  favour  of  the 
plaintiffs  for  $1,567.71. 

The  action  was  brought  to  recover  moneys  claimed  to  be  due 
by  the  milling  company  to  the  Canadian  Wheat  Board  by  reason  Aj^o^£er 
of  certain  transactions  and  dealings  between  the  Board  and  the  Milling  and 
milling  company.  The  defendant  the  Canadian  Surety  Company  El^tor 
became  liable,  as  surety,  to  the  extent  of  $5,000  for  the  milling  Limited. 
company’s  indebtedness  to  the  Board,  and  admits  liability  if  the  Mulock 
milling  company  is  found  liable.  O.J.Ex. 

The  milling  company  denies  liability  on  the  following 
grounds : — 

1.  That  the  validity  of  the  plaintiffs’  claim  depends  upon  the 
validity  of  the  levy  or  assessment  against  the  milling  company  made 
by  the  Canadian  Wheat  Board,  hereinafter  called  “ the  Board,” 
and  that  the  Board  had  no  power  to  make  such  levy  or  assessment. 

2.  That  the  Board  depends  for  its  creation  and  powers  upon 
orders  in  council  of  the  Government  of  Canada,  and  upon  legisla- 
tion of  the  Parliament  of  Canada,  and  that  neither  the  said 
Government  nor  Parliament  was  entitled  to  create  the  Board  or  to 
grant  it  the  said  powers,  and,  therefore,  all  the  proceedings,  orders 
in  council,  and  regulations  of  the  Board,  including  the  license 
granted  by  the  Board  to  the  milling  company,  and  the  bond  given 
by  the  milling  company  to  the  Board  to  abide  by  its  orders,  rules 
and  regulations,  are  null  and  void. 

3.  That,  even  if  the  Board  was  validly  created,  there  was  no 
order  or  regulation  of  the  Board  which  authorised  an  assessment 
on  flour  held  by  the  milling  company,  and  that  in  fact  no  assess- 
ment was  made,  and  that,  therefore,  the  Board  had  no  claim  against 
the  milling  company. 

The  material  facts  appear  to  be  as  follows.  On  the  31st  July, 

1919,  his  Excellency  in  Council,  purporting  to  be  thereto  autho- 
rised by  the  War  Measures  Act,  passed  an  order  in  council  declaring 
that  the  Governor  in  Council  might  appoint  a Board  to  .be  called 
the  Canadian  Wheat  Board,  consisting  of  not  more  than  ten  mem- 
bers, and  that  the  Board  should,  amongst  other  powers,  have  power 
to  take  deliveries  of  wheat,  to  make  payments  on  account  of  such 
wheat,  to  issue  participation  certificates  to  parties  entitled  thereto, 
to  sell  wheat  so  delivered  to  millers  in  Canada  for  milling  purposes ; 
to  sell  wheat  so  delivered  in  excess  of  domestic  requirements  to 
purchasers  overseas  or  in  other  countries;  to  control  by  license  or 
otherwise  the  export  and  sale  of  flour  out  of  Canada;  and,  on  pay- 
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ment  to  the  Board  for  all  wheat  delivered,  to  distribute  the  balance 
of  any  moneys  on  hand,  after  payment  of  all  necessary  dis- 
bursements, amongst  holders  of  participation  certificates;  and  to 
make,  with  the  approval  of  the  Governor  in  Council,  such  regula- 
tions as  it  might  deem  necessary  for  the  carrying  out  of  the  objects 
for  which  the  Board  was  created. 

By  a further  order  in  council,  bearing  date  the  18th  day  of 
August,  1919,  the  first  mentioned  order  in  council  was  amended  by 
declaring,  amongst  other  things*  that  the  Board  should  have  power 
to  control  by  license  or  otherwise  the  buying  and  selling  of  wheat 
and  wheat  products  in  Canada;  to  issue  licenses  in  such  form  as 
the  Board  might  decide,  and  to  cancel  any  such  licenses  ; and  to 
require  each  applicant  for  a license  to  give  a bond  in  such  form 
and  amount  as  might  be  satisfactory  to  the  Board.  By  another 
order  in  council  James  Stewart  and  the  other  persons  named  as 
co-plaintiffs  were  appointed  the  members  of  the  Board.  By  an  Act 
respecting  the  Canadian  Wheat  Board,  10  Geo.  V.  ch.  9 (assented 
to  on  the  10th  November,  1919),  it  was  enacted  that  the  power, 
duties,  and  rights  of  the  Canadian  Wheat  Board  as  set  forth  in  the 
said  orders  in  council  were  continued  in  full  force  and  effect  for 
the  period  of  eighteen  months  from  the  passing  of  the  said  Act,  and 
that  the  Governor  in  Council  might  make  such  regulations  as  he 
deemed  necessary  and  convenient  for  the  extension,  conduct  or 
management  of  the  business  of  the  Board.  By  an  Act  concerning 
the  Canadian  Wheat  Board,  11  & 12  Geo.  Y.  eh.  5 (assented  to  on 
the  3rd  May,  1921),  it  was,  amongst  other  things,  enacted  that  the 
creation  of  the  Board  under  the  provisions  of  the  said  order  in 
council  of  the  31st  July,  1919,  and  the  powers,  duties,  and  rights 
of  the  Board  as  set  forth  in  the  said  order  in  council  and  subsequent 
orders  in  council,  and  the  rules  and  regulations  made  by  the  said 
Board  were  thereby  ratified  and  confirmed. 

On  the  11th  October,  1919,  the  milling  company  applied  in 
writing  to  the  Board  for  a license,  and  in  such  application,  amongst 
other  things,  said:  “I  agree  to  abide  by  and  fully  observe  all 
orders,  rules,  and  regulations  of  the  Board.”  In  response  to  such 
application  the  Board  granted  to  the  milling  company  a license, 
and,  as  such  licensee,  the  milling  company,  from  time  to  time,  in 
the  conduct  of  its  business  and  dealings  with  the  Board,  received 
from  it  allotments  of  wheat,  participation  certificates,  and  other 
benefits  which,  but  for  such  license  an<J  the  company’s  undertaking 
to  abide  by  the  orders,  rules,  and  regulations  of  the  Board,  it  would 
not  have  received. 

Erom  the  proceedings  at  the  trial  it  appears  that  the  dispute 
between  the  parties  is  substantially  in  respect  of  the  sum  of  $1,550 
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claimed  as  owing  by  the  milling  company  to  the  Board  by  reason 
of  an  alleged  assessment  by  the  Board  of  50  cents  per  bushel  on 
wheat  delivered  by  the  Board  to  the  milling  company. 

Amongst  its  other  defences,  the  milling  company  contends  that 
no  such  assessment  was  made;  that  the  assessment  upon  which  the 
Board  depends  was  in  respect  of  flour ; that  the  order  in  council  did 
not  authorise  the  Board  to  deal  in  flour;  and  that,  therefore,  any 
assessment  in  respect  of  flour  was  ultra  vires.  It  was  conceded  by 
the  milling  company  that,  if  the  company’s  legal  defences  failed,  Co. 
the  amount  of  the  plaintiffs’  claim  was  correct.  Limited. 

The  following  are  the  regulations  of  the  Board  upon  which  it  ^ul(gk, 
relies  as  supporting  the  claim  : — 

By  regulation  No.  64  of  the  Board,  which  became  effective  from 
and  after  the  15th  November,  1919,  it  was  ordered  “ that  on  any 
change  being  made  by  the  Board  in  the  price  of  wheat  to  mills  in 
Canada  . . . should  the  price  of  wheat  to  mills  be  reduced,  the 

Board  shall  pay  to  the  mill  the  difference  between  the  original 
price  and  the  reduced  price  of  wheat  to  the  mills  on  any  wheat  or 
flour  (in  wheat  equivalent)  the  mill  has  on  hand  against  which 
the  mill  has  no  outstanding  flour  sales.  Should  the  price  of  wheat 
be  increased  to  mills,  the  mills  shall  pay  to  the  Board  the  difference 
between  the  original  price  and  the  increased  price  of  wheat  to  the 
mills  on  any  wheat  or  flour  (in  wheat  equivalent)  the  mill  has  on 
hand  against  which  the  mill  has  no  outstanding  flour  sales.” 

By  regulation  No.  23  of  the  Board,  effective  from  and  after  the 
16th  August,  1919,  the  price  of  wheat  to  mills  in  Canada  was  fixed 
at  $2.30  per  bushel  in  Fort  William  and  Port  Arthur ; and  by 
regulation  No.  70  of  the  Board,  effective  from  the  27th  December, 

1919,  the  price  was  fixed  at  $2.80. 

Prior  to  regulation  No.  70,  the  Board  had  allotted  and  delivered 
to  the  milling  company  wheat  at  $2.30  a bushel,  and  as  to  so  much 
thereof,  whether  sold  in  the  form  of  wheat  or  converted  into  flour, 
as  might  be  on  hand  with  the  mills  and  against  which  there  were 
no  outstanding  sales,  regulation  No.  64  applied,  whereby  the  mill- 
ing company  would  be  required  to  pay  the  board  the  difference 
between  $2.30  and  $2.80  a bushel,  viz.,  50  cents. 

I do  not  think  that  a licensee  who  had  under  his  license  obtained 
a supply  of  wheat  could  escape  liability  under  regulation  No.  64 
simply  because  the  wheat  delivered  to  him  by  the  Board  had  been 
converted  into  flour.  Flour  on  hand  at  the  mills  represents  wheat 
within  the  meaning  of  regulation  No.  64,  and  its  equivalent  in 
wheat  is  ascertainable  with  mathematical  accuracy.  I,  therefore, 
am  unable  to  give  effect  to  the  contention  that  the  assessment  under 
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App.Div.  regulation  No.  64  was  beyond  the  letter  or  scope  of  the  powers 
purported  to  have  been  conferred  upon  the  Board. 

Turning  next  to  the  other  defences/ there  is  involved  in  them 
the  contention  that  the  Canadian  Wheat  Board  has  no  legal  exist- 
ence, and  therefore  cannot  maintain  this  action.  The  Board  was 
either  a corporation  or  an  unincorporated  association.  If  the 
Brown  former,  it  had  the  right  to  sue.  It  is  a co-plaintiff.  If  the  latter, 
*%£%£**  was  either  an  agent  of  the  Government  or  it  was  not.  If  the 
former,  the  Crown  would  be  a proper  plaintiff.  It  is  a co-plaintiff. 
If  the  latter,  the  personnel  of  the  Board  would  be  proper  plain- 
tiffs. In  that  case  the  title  “ The  Canadian  Wheat  Board  ” would 
mean  the  individuals  carrying  on  the  operations  under  that  name. 
They  also  are  plaintiffs.  Thus,  if  there  be  any  cause  of  action 
because  of  the  contractual  relations  between  the  milling  company 
and  the  Board,  it  accrued  to  either  the  Crown,  the  Board,  or  its 
personnel;  and,  inasmuch  as  all  three  a're  plaintiffs,  and  suing  in 
the  same  interest,  it  is  unnecessary  to  determine  to  which  the  cause 
of  action  in  strictness  belongs. 

As  to  the  defence  of  ultra  vires , I am  unable  to  accede  to  the 
sweeping  contention  of  the  milling  company’s  counsel  that  the 
orders  in  council  and  Acts  of  Parliament  in  question  were  wholly 
ultra  vires . The  scheme  of  the  order  in  council  of  the  31st  July, 
1919,  was  that  a Board  should  be  created  and  clothed  with — 
amongst  other  powers — the  power  to  buy  and  sell  wheat  through- 
out Canada  and  to  sell  to  purchasers  beyond  Canada.  That  the 
Federal  Parliament  had  not  jurisdiction  to  create  a corporation  for 
such  purpose  and  with  such  powers  is  not,  I think,  arguable ; and 
it  is,  I think,  competent  to  the  Government  of  Canada,  being  there- 
unto authorised  by  Parliament,  to  exercise  by  means  of  its  own 
machinery  (here  the  Canadian  Wheat  Board)  the  power  which 
Parliament  could  confer  on  a corporation.  The  defence  of  ultra 
vires  suggests  a confusion  as  to  the  nature  of  the  plaintiffs’  cause 
of  action.  The  relief  sought  by  the  plaintiffs  is  not  based  on  the 
Board’s  possessing  any  of  the  prohibitory  powers  purported  to 
have  been  conferred  upon  it  by  the  orders  in  council;  it  may  or  may 
not  have  possessed  any  of  such  prohibitory  powers,  but  it  had 
power  to  buy  and  sell  wheat  and  to  determine  to  whom  and  on 
what  terms  nnd  under  what  conditions  it  would  sell,  and  one  of  its 
terms  or  conditions  was  that  any  person  desiring  to  purchase  wheat 
from  the  Board  must  obtain  a license  from  the  Board  and  agree  to 
abide  by  its  orders,  rules,  and  regulations.  The  milling  company 
made  such  application  and  agreed  that  if  the  license  was  granted  it 
would  abide  by  the  Board’s  orders,  rules,  and  regulations.  The 
license  was  granted,  and  in  consideration  of  such  agreement  the 
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Board  sold  wheat  to  the  company,  and  this  action  is  based  on  this 
agreement,  and  its  validity  is  not,  in  my  opinion,  in  any  way 
affected  by  the  question  whether  or  not  the  Board  possessed  other 
powers  than  those  of  'buying  and  selling  wheat. 

I,  therefore,  think  that  the  appeal  should  be  dismissed  with 
costs. 

Rose,  J.: — This  is  an  appeal  by  the  Alexander  Brown  Milling  Milling  and 
and  Elevator  Company  Limited  from  a judgment  pronounced  by  Ei^£toe 
the  Chief  Justice  of  the  Common  Pleas,  after  a trial  at  a non- jury  Limited. 
sittings  at  Toronto.  The  defendants  the  Canadian  Surety  Com-  Mulock, 
pany,  who  are  sued  as  guarantors,  submit  their  rights  to  the  Court.  C.J.Er. 

The  action  was  brought  for  the  amount  of  certain  assessments 
or  charges  made  by  the  Canadian  Wheat  Board  against  the  appel- 
lants under  the  orders  and  regulations  of  the  Board.  The  obliga- 
tion to  pay  is  rested  upon  the  agreement  of  the  appellants,  contained 
in  their  written  application  to  the  Board  for  a license  to  carry  on 
the  business  of  flour  milling,  “ to  abide  by  and  faithfully  observe 
all  orders,  rules,  and  regulations  of  the  Board and  upon  a bond 
in  the  penal  sum  of  $5,000,  executed  by  the  appellants  and  their 
co-defendants,  one  of  the  conditions  of  which  is  that  the  appellants 
“ shall  carry  out  and  observe  in  every  respect  the  rules,  regulations, 
and  orders  of  the  Board.”  The  defences  are,  first,  that  the  Board 
was  never  validly  created,  and  that  it  was  not  within  the  powers  of 
the  Parliament  of  Canada  to  create  it,  either  by  order  in  council 
under  the  War  Measures  Act  or  otherwise,  and  that  all  proceedings 
taken  by  the  Board  and  alb  orders  and  regulations  made  by  it,  and 
the  license  and  bond  executed  by  the  appellants,  are  null  and  void ; 
and,  secondly,  that,  even  if  the  Board  was  validly  created  and  its 
orders  and  regulations  were  validly  made,  those  orders  do  not 
authorise  the  particular  assessments  in  question,  which  are  assess- 
ments in  respect  of  flour,  while  the  orders  and  regulations  relate  to 
wheat.  The  Chief  Justice  of  the  Common  Pleas  decided  against 
the  defendants  upon  both  of  the  issues  raised,  and  gave  judgment 
in  favour  of  the  plaintiffs  for  $1,567.71  and  costs. 

The  Canadian  Wheat  Board  was  created  by  an  order  of  the 
Governor-General  in  Council  passed  on  the  31st  July,  1919,  in 
purported  exercise  of  the  powers  conferred  by  the  War  Measures 
Act,  1914  (5  Geo.  V.  ch.  2),  and  its  powers  were  extended  by  an 
order  in  council  passed  on  the  18th  August,  1919,  and  by  other 
orders  in  council.  The  first  point  made  by  the  appellants  in  their 
attack  upon  the  validity  of  the  creation  of  the  Board  is  that  the 
creation  of  such  a board  could  not  have  been  deemed  u necessary  or 
advisable  for  the  security,  defence,  peace,  order  and  welfare  of 
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Canada/’  "by  reason  of  the  existence  of  real  or  apprehended  war, 
invasion  or  insurrection/’  within  the  meaning  of  sec.  6 of  the  War 
Measures  Act,  1914 : it  is  said  that  there  was  no  real  or  apprehended 
war,  invasion  or  insurrection  in  July,  1919.  That  point,  however, 
need  not  be  considered,  for  by  an  Act  assented  to  on  the  3rd  May, 
1921  (11  & 12  Geo.  Y.  ch.  5),  " the  creation  of  the  Canadian  Wheat 
Board  by  the  Governor  in  Council  under  the  provisions  of  the 
Milling  and  order  in  council  of  the  31st  day  of  July,  1919  (P.  C.  1589),  the 

^Co.T°R  appointments  made  thereunder  and  the  powers,  duties  and  rights 

Limited,  of  the  said  Board  ...  as  set  forth  in  the  said  order  in  council 
Rose,  J.  • • • and  in  two  orders  in  council  of  the  18th  day  of  August, 

1919,  and  in  any  other  orders  in  council  passed  with  reference  to 
the  said  Board,  and  the  rules,  regulations  and  orders  made  by  the 
said  Board,”  were  "ratified  and  confirmed  as  on  and  from  the 

respective  dates  of  the  said  orders  in  council,  rules  and  regula- 

tions;” and  the  powers,  duties  and  rights ‘of  the  Board  were  con- 
tinued for  certain  purposes.  By  this  statute,  the  orders  in  council 
creating  the  Board  and  defining  its  powers,  as  well  as  the  rules, 
regulations  and  orders  made  by  the  Board,  are  given  the  effect  of  an 
Act  of  Parliament.  The  question,  therefore,  is  not  whether  the 
orders  in  council  were  valid  when  passed,  but  whether  Parliament 
had  power  to  enact  what  is  contained  in  them. 

It  is  said  that  this  view  of  the  effect  of  the  Act  of  1921  is 
opposed  to  what  was  said  by  Mr.  Justice  Anglin  in  In  re  Price 
Brothers  and  Co.  and  Board  of  Commerce  of  Canada  (1920),  60 
Can.  S.C.R.  265,  with  reference  to  the  effect  of  another  statute — 
9 & 10  Geo.  Y.  ch.  63 — upon  certain  orders  in  council  conferring 
powers  upon  the  Paper  Controller.  But  the  statute  which  had  to  be 
considered  in  Price  Brothers * case  did  not  contain  words  expressly 
ratifying  and  confirming  the  orders  in  council,  as  does  the  statute 
of  1921  relating  to  the  Canadian  Wheat  Board,  and,  in  my  opinion, 
there  is  no  conflict  between  what  Mr.  Justice  Anglin  said  and  the 
view  which  I have  expressed  as  to  the  Act  of  1921. 

The  circumstances  which,  in  the  opinion  of  the  Dominion  Gov- 
ernment, called  for  the  creation  of  some  organisation  which  would 
assist  in  securing  " that  early  movement  of  the  Canadian  crop  (of 
1919-1920)  which  is  so  essential,  and  that  fair  distribution  among 
our  wheat  producers  of  the  actual  value  of  their  product,  as  deter- 
mined by  the  world  demand  for  the  same  throughout  the  entire 
season  of  marketing,  which  is  equally  desirable,”  are  referred  to 
shortly  in  the  order  in  council  of  the  31st  July,  1919,  and  are  stated 
at  greater  length  in  the  evidence  given  at  the  trial  and  in  a report 
to  the  Government  upon  the  operations  of  the  Board,  the  accuracy 
of  which  was  sworn  to;  but  it  is  unnecessary  here  to  make  any 
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extended  reference  to  them.  It  suffices  to  say  that  the  financial  sit- 
uation in  European  countries  was  such  that  it  was  thought  that  the 
ordinary  private  exporter  might  not  be  sure  of  receiving  payment 
for  what  he  exported,  and  that  bankers  in  Canada  were  doubtful 
as  to  the  wisdom  of  advancing  money  to  grain-dealers  for  the  pur- 
chase of  grain  from  the  growers;  besides  which  the  European 
countries  were  buying  through  government  agencies  with  whom  a 
Canadian  government  agency  could  deal  much  more  satisfactorily 
than  could  a private  exporter.  The  Canadian  Wheat  Board,  then, 
was  formed ; and  it  took  charge  of  the  whole  marketing  of  that  one 
season's  crop  within  the  Dominion,  and  of  finding  a market  for  the 
exportable  surplus,  which  is  said  to  he  about  two-thirds  of  the 
whole  crop.  All  sales  of  wheat  or  flour  to  European  countries  were, 
apparently,  made  by  it. 

The  powers  of  the  Board,  as  declared  by  the  orders  in  council, 
included  power:  (a)  to  take  delivery  of  wheat  in  Canada  at  any 
point;  (b)  to  pay,  by  way  of  advance,  to  the  producer  or  other 
vendor,  such  price  as  should  be  set  out  in  a schedule  to  be  prepared, 
and  to  issue  “ participation  certificates,"  i.e.,  certificates  entitling 
the  vendor  to  receive  from  the  Board  a proportionate  part  of  the  net 
profits  made  by  the  Board  (this  is  a very  short  but  sufficiently 
accurate  statement  of  the  effect  of  the  certificates)  ; (c)  to  sell  wheat 
to  millers  in  Canada,  at  prices  fixed  with  reference  to  the  prices 
obtainable  at  the  same  time  in  the  world's  markets;  (d)  to  store 
and  transport  wheat,  with  a view  to  marketing  it;  (e)  to  sell  wheat 
delivered  to  it  in  excess  of  domestic  requirements  to  purchasers  in 
other  countries;  (f)  to  fix  maximum  prices  or  margins  of  profit  at 
which  flour  might  be  sold,  and  to  fix  standards  of  flour;  (g)  to 
take  possession  of  wheat  stored  in  elevators,  etc. ; (h)  to  control, 
by  license  or  otherwise,  the  export  and  sales  of  flour  out  of  Can- 
ada; (j)  to  control,  by  license  or  otherwise,  the  buying  and  selling 
of  wheat  and  wheat  products  in  Canada;  (k)  to  require  each  appli- 
cant for  a license  to  give  a bond  in  form  and  amount  satisfactory 
to  the  Board;  (1)  to  prohibit  unlicensed  buying,  etc.;  (m)  to 
create  offences  and  prescribe  penalties.  Other  orders  in  council 
approved  the  various  orders,  rules,  and  regulations  from  time  to 
time  made  by  the  Board  ; for  instance,  an  order  in  council  of  the 
18th  August,  1919  (P.C.  1762),  approved  regulation  No.  2,  of  the 
14th  August,  1919,  by  which  every  applicant  for  a license  was 
required  to  sign  such  application  as  might  be  approved  by  the 
Board  and  to  furnish  a bond  in  an  amount  and  form  satisfactory 
to  the  Board. 

It  was  argued  that  many  of  the  powers  which  the  orders  in 
council  purported  to  confer  upon  the  Board,  and  many  of  the 
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powers  which  the  Board  purported  to  exercise,  were  powers  which, 
having  regard  to  the  provincial  jurisdiction  over  property  and  civil 
rights  in  the  Provinces,  Parliament  had  no  authority  to  confer.  I 
shall  not,  however,  discuss  that  question,  for  it  can  hardly  be 
suggested  that  Parliament  had  not  authority  to  constitute  the 
Board,  and  to  give  it  power  to  buy  and  take  delivery  of  wheat  at 
any  point  in  Canada,  to  sell  wheat  in  Canada  or  abroad,  to  give 
' to  the  sellers  a part  of  the  price  in  cash  and  the  balance  out  of  the 
net  profits  of  the  Board’s  operations,  to  issue  licenses  to  such 
millers  as  should  apply  for  them,  and  to  exact,  as  a condition  of  the 
grant  of  a license,  an  undertaking  from  the  applicant  to  carry  out 
and  observe  the  rules,  regulations,  and  orders  of  the  Board.  All 
these  powers  Parliament  could  have  conferred,  even  in  normal 
times,  upon  a company  incorporated  by  it,  with  capacity  to  carry 
on  business  throughout  Canada.  In  so  doing  Parliament  would  not 
have  trespassed  upon  any  part  of  the  legislative  field  assigned  to 
the  Province  by  sec.  92  of  the  British  North  America  Act;  and  it 
would  have  been  well  within  the  general  jurisdiction  conferred  by 
sec.  91;  and,  if  Parliament  could  have  given  such  powers,  in  normal 
times,  to  a company  of  its  own  creation,  there  is  no  reason  to  doubt 
that  it  could  give  them  to  a Board,  whether  called  a “ corporation  ” 
or  not,  created  in  a national  emergency  for  the  purposes  of  advanc- 
ing the  interest  of  the  whole  Dominion  in  a matter  of  such  general 
public  importance  as  the  handling  and  marketing  of  the  crop  which 
is  the  mainstay  of  the  commercial  life  of  the  country.  If  to  a 
Board,  validly  created,  and  validly  given  such  powers  as  have  just 
been  mentioned,  Parliament  attempted  to  give  other  powers  which 
Parliament  had  no  authority  to  confer,  that  attempt  would  not 
destroy  the  Board,  or  prevent  it  from  exercising  the  powers  validly 
conferred  upon  it. 

The  present  case  is  this.  The  Alexander  Brown  Milling  and 
Elevator  Company  Limited  has  a mill  in  Toronto,  where  it  manu- 
factures flour ; the  greater  part  of  which  it  sells  in  Ontario  and  the 
Eastern  Provinces.  During  the  period  in  question  in  this  action  it 
did  no  direct  export  business;  that  is  to  say,  such  export  as  there 
was  of  its  products  was  through  the  medium  of  some  other  company 
or  firm.  On  the  11th  October,  1919,  it  made  written  application  to 
the  Board  for  a license,  the  application  containing  the  agreement 
which  has  been  mentioned,  “ to  abide  by  and  faithfully  observe  all 
orders,  rules  and  regulations  of  the  Board,”  and  it  furnished  the 
bond  which  has  been  mentioned.  (How  it  happened  that  the 
application  was  dated  the  11th  October,  while  the  bond  was  dated 
the  16th  August,  1919,  and  was  apparently  executed  on  the  9th 
April,  1920,  is  not  explained  in  the  evidence.)  The  Board  granted 
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the  license.  When  the  company  required  wheat,  it  bought  it  from 
whom  it  chose,  paid  the  price  fixed  by  the  Board  as  the  initial 
payment,  and  applied  to  the  Board  for,  and  obtained  and  delivered 
to  the  sellers,  “ participation  certificates  ” entitling  the  sellers  to 
receive  from  the  Board  their  proportionate  share  of  the  net  profits 
resulting  from  the  Board’s  operations.  Its  flour  it  sold,  in  Canada, 
to  whom  it  chose,  at  the  prices  from  time  to  time  fixed  by  the 
Board.  It  is  true  that  the  Board  had  made  orders  prohibiting  the 
purchase  or  sale  of  wheat  in  Canada  otherwise  than  pursuant  to 
the  regulations  or  orders  of  the  Board,  and  imposing  penalties 
upon  persons  who  bought  wheat  without  a license  from  the  Board 
(see  regulation  No.  4 of  the  14th  August,  1919),  so  that  if  the 
appellants  had  seen  fit  to  question  the  jurisdiction  of  the  Board, 
and  had  attempted  to  carry  on  their  business  without  a license,  it 
is  probable  that,  whether  the  Board’s  orders  were  valid  or  invalid, 
the  appellants  would  have  been  unable  to  secure  any  supply  of 
wheat.  But  the  appellants  did  not  see  fit  to  take  up  that  hostile 
position ; they  chose,  instead,  and,  so  far  as  appears,  without  any 
threats  on  the  part  of  the  Board,  and  without  anything  that  can  be 
called  duress  (see  Whiteley  Limited  v.  The  King  (1909),  26  Times 
L.R.  19,  101  L.T.R.  741),  to  apply  for  a license  and  to  agree  to 
abide  by  and  observe  the  Board’s  regulations ; the  Board  performed 
its  part  of  the  contract,  by  issuing  the  participation  certificates  and 
afterwards  paying  to  the  holders  their  respective  shares  of  the 
profits  of  the  ee  pool,”  and  in  other  ways;  and,  in  my  opinion,  tirerv 
is  no  reason  for  saying  that  the  appellants  are  not  bound  to  per- 
form their  part.  They  did,  it  may  be  observed,  comply  from  time 
to  time  with  many  of  the  orders  of  the  Board,  e.g.,  by  furnishing 
returns  of  the  amount  of  wheat  and  flour  on  hand,  paying  assess- 
ments, etc. ; and  what  are  in  dispute  are  only  some  few  assessments 
made  under  the  regulations. 

The  largest  item  in  dispute  is  a claim  made  under  regulations  64 
and  70,  passed,  respectively,  on  the  15th  November  and  the  27th 
December,  1919;  the  other  items  are  similar,  and  need  not  be  dis- 
cussed individually.  The  first  of  these  regulations  orders  that,  on 
any  change  being  made  by  the  Board  in  the  price  of  wheat  to  mills 
in  Canada,  the  mills  shall  file  a statement  shewing  the  quantity  of 
wheat  and  wheat  flour  on  hand,  and  the  outstanding  sales  of  wheat 
flour  against  the  same ; that,  should  the  price  of  wheat  to  mills  be 
reduced,  the  Board  shall  pay  to  the  mill  the  difference  between  the 
original  price  and  the  reduced  price  on  any  wheat  or  flour  (in 
wheat  equivalent) — which  means,  according  to  the  evidence,  treat- 
ing a barrel  of  flour  as  the  equivalent  of  four  bushels  and  32 
pounds  of  wheat — which  the  mill  has  on  hand,  and  against  which  it 
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has  no  outstanding  flour  sales ; but  that,  should  the  price  of  wheat 
be  increased  to  the  mills,  the  mills  shall  pay  the  difference  to  the 
Board.  The  second  of  the  regulations  (No.  70)  increased  the  price 
of  wheat  to  the  mills.  The  appellants  filed  a statement  shewing  the 
quantity  of  wheat  and  wheat  flour  (over  and  above  what  was 
required  to  fill  orders)  which  they  had  on  hand  on  the  day  of  the 
increase  in  price,  and  they  were  assessed  the  difference  between 
what  the  price  had  been  when  they  bought  and  the  new  price.  Con- 
temporaneously with  regulation  70,  was  passed  regulation  77,  which 
made  a corresponding  increase  in  the  price  at  which  the  mills 
might  sell  their  flour;  so  that  the  three  regulations,  taken  together, 
had  the  effect  of  increasing  the  cost  to  the  millers  of  such  wheat 
(or  flour)  as  they  had  on  hand  (not  required  for  filling  orders) 
and  of  correspondingly  increasing  the  price  at  which  they  might 
sell  their  flour.  And,  as  I understand  it,  the  payments  made  by  the 
millers  to  the  Board  went  into  the  fund  .from  which  payments  were 
afterwards  made  by  the  Board  to  the  holders  of  participation 
certificates.  But,  whether  that  was  or  was  not  the  final  destina- 
tion of  the  money,  the  fact  is  that  the  assessment  was  made  under 
one  of  those  orders  of  the  Board  which  the  appellants  had  contracted 
to  obey,  and,  in  my  opinion,  they  are  bound  to  pay  it. 

The  second  defence,  viz.,  that  the  assessment  is  made  in  respect 
of  flour,  whereas  the  regulation  under  which  it  is  made  relates  to 
wheat,  is  difficult  to  understand.  Regulation  70  does  relate  to 
wheat  only — it  increases  the  price  of  wheat  to  mills  in  Canada. 
But  the  assessment  is  made  under  regulation  64,  which  requires 
the  mill  to  pay  " on  any  wheat  or  flour  (in  wheat  equivalent)  ” 
which  the  mill  has  on  hand ; and  the  assessment  in  question  was 
made  in  respect  of  wheat  or  flour  (in  wheat  equivalent)  which  the 
appellants  had  on  hand. 

Basing  my  judgment  upon  the  contractual  obligation  of  the 
appellants,  which  is  the  second  of  the  grounds  upon  which  the 
learned  Chief  Justice  of  the  Common  Pleas  proceeds,  I have  not 
deemed  it  necessary  to  consider  whether  Parliament  had  power  to 
confer  all  the  authorities  which  it  purported  to  confer  upon  the 
Board  or  which  the  Board  purported  to  exercise,  and  the  exercise 
of  which  Parliament  purported  to  ratify ; and  I must  not  be  taken 
to  suggest  that  I have  seen  any  reason  to  doubt  the  constitutional 
validity  of  anything  that  was  done. 

T would  dismiss  the  appeal  with  costs. 

Kelly  and  Master  JJ-,  agreed  in  the  result  and  in  the 
reasons  given  by  Mulock,  C.J.Ex.,  and  Rose,  J. 


Appeal  dismissed  with  costs. 
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[APPELLATE  DIVISION.] 

Re  Landers  and  Township  oe  East  Flamborough. 

Assessment  and  Taxes — Lands  in  Township  Annexed  to  City  by  Order 
of  the  Ontario  Railway  and  Municipal  Board  — Whether  Lands 
Assessable  by  Township  Corporation — Municipal  Act,  R.S.O.  1914, 
ch.  192,  secs.  21,  39(2),  297,  300 — “ Taxes  Imposed  *' — Assessment 
not  Complete  before  Annexation. 

On  the  14th  May,  1921, _ an  order  was  made  by  the  Ontario  Railway  and 
Municipal  Board,  under  sec.  21  of  the  Municipal  Act,  R.S.O.  1914, 
ch.  192,  annexing  certain  lands  in  the  township  to  the  city  of  H.  In 
April,  1921,  these  lands  had  been  assessed  by  the  assessor  of  the  town- 
ship; the  assessment  was  appealed  against;  the  Court  of  Revision 
sat  on  the  4th  June,  1921,  and  confirmed  the  assessment;  L.  and  the 
city  corporation  appealed  to  the  County  Court  Judge,  who  dismissed 
their  appeal:  — 

Held,  that,  as  the  order  of  the  Board  contained  no  terms,  the  conse- 
quences flowing  from  the  annexation  must  be  ascertained  from  the 
Municipal  Act;  and  sec.  39(2)  of  that  Act  applies  only  to  taxes  which 
had  been  imposed  under-  sec.  297  when  the  annexation  took  place — 
no  other  meaning  could  be  given  to  the  words  “ taxes  imposed  ” in 
sec.  39(2). 

Section  300  also  considered. 

Held,  therefore,  that,  after  the  annexation  took  effect,  which  it  did  on 
the  14th  May,  1921,  all  proceedings  upon  the  assessment  which  were 
not  then  completed  came  to  an  end,  and  no  order  should  have  been 
made  by  the  County  Court  Judge. 

An  appeal  by  Landers  and  the  Municipal'  Corporation  of  the 
City  of  Hamilton  from  the  decision  of  the  Junior  Judge  of  the 
County  Court  of  the  County  of  Wentworth,  pronounced  in  October, 
1921,  dismissing  their  appeal  from  the  decision  of  the  Court  of 
Revision  of  the  Township  of  East  Flamborough  confirming  the 
assessment  of  certain  lands  owned  by  the  Corporation  of  the  City  of 
Hamilton  which,  the  appellants  contended,  were  exempt  from 
assessment;  and  a case  stated  by  the  Junior  Judge  by  which  the 
following  questions  were  submitted : — 

“ 1.  Are  the  lands  mentioned  in  the  notice  of  appeal  herein 
or  any  portion  thereof  liable  to  taxation  or  are  they  exempt  under 
para.  7 of  sec.  5 of  the  Assessment  Act,  R.S.O.  1914,  ch.  195?* 

“ 2.  Were  the  lands  or  any  portion  thereof  occupied  in  the  year 
1921  by  a tenant  or  lessee  within  the  meaning  of  the  said  subsec.  7 
of  sec.  5 of  the  Assessment  Act? 

* 5.  All  real  property  in  Ontario  ....  shall  be  liable  to  taxa- 
tion, subject  to  the  following  exemptions:  — 


7.  The  property  belonging  to  any  county  or  municipality  or  vested 
in  or  controlled  by  any  public  commission  wherever  situate  and 
whether  occupied  for  the  purposes  thereof  or  unoccupied;  but  not 
when  occupied  by  a tenant  or  lessee. 


1923. 
Jan.  10. 
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“ 3.  The  lands  having  been  annexed  by  order  of  the  Railway 
and  Municipal  Board,  dated  the  14th  May,  1921,  should  the  matter 
in  question  herein  be  determined  pursuant  to  sec.  39*  of  the  Muni- 
cipal Act,  R.S.O.  1914,  ch.  192,  or  in  any  other  manner?” 

The  lands  in  question  formed  part  of  the  Township  of  East 
Flamborough,  and  were  by  the  order  mentioned  in  the  stated  case 
annexed  to  the  City  of  Hamilton. 

November  30,  1922.  The  appeal  was  heard,  upon  the  case 
stated,  by  Meredith,  C.J.O.,  Maclaren,  Magee,  Hodgins,  and 
Ferguson,  JJ.A. 

R.  S.  Robertson , K.C.,  for  the  appellants. 

Christopher  C.  Robinson , K.C.,  for  the  township  corporation, 
respondents. 

January  10,  1923.  The  judgment ‘of  the  Court  was  read  by 
Meredith,  C.J.O.  (after  stating  the  facts  as  above)  : — The  assess- 
ment of  these  lands  by  the  assessor  of  the  township  was  made  in 
April,  1921,  and  on  the  22nd  of  that  month  Landers  and  the  Cor- 
poration of  the  City  of  Hamilton  gave  notice  of  their  intention  to 
appeal  from  the  assessment,  on  the  ground  that  the  lands  were 
cemetery  property  and  therefore  exempt  from  assssment. 

There  appears  also  to  have  been  an  appeal  on  the  ground  that 
the  lands  had  been  annexed  to  the  City  of  Hamilton  by  an  order 
of  the  Railway  and  Municipal  Board. 

The  Court  of  Revision  sat  on  the  4th  June,  1921,  and  confirmed 
the  assessment,  and  from  its  decision  the  now  appellants  appealed 
to  the  County  Court  Judge,  and  their  appeal,  as  I have  said,  was 
dismissed. 

The  authority  of  the  Ontario  Railway  and  Municipal  Board  to 
make  the  annexation  order  is  derived  from  sec.  21  of  the  Municipal 
Act. 

That  section  provides  that  the  order  of  the  Board  is  to  take 
effect  upon  a day  to  be  named  in  it,  and  that  the  annexation  shall 
be  upon  such  terms  and  conditions  as  to  the  adjustment  of  assets 

* 39. — (1)  Where  a district  is  erected  into  a village  or  is  detached 
from  one  local  municipality  and  annexed  to  another,  the  real  estate 
belonging  to  the  corporation  from  which  the  district  becomes  or  is 
detached  and  situate  therein,  shall  belong  to  and  be  vested  in  the 
corporation  of  the  village  or  of  the  municipality  to  which  the  district 
is  annexed,  as  the  case  may  be  ...  . 

(2)  The  taxes  imposed  by  the  council  of  the  municipality  from 
which  the  district  becomes  or  is  detached  for  the  year  in  which  it  is 
detached  shall  belong  to  the  corporation  of  that  municipality  and  may 
be  collected  and  recovered  by  it  as  if  the  district  had  not  been  detached 
but  still  remained  part  of  the  municipality. 


LIII.] 


ONTARIO  LAW  REPORTS. 


311 


and  liabilities,  taxation,  assessment,  improvements,  or  otherwise,  as 
may  have  been  agreed  npon,  or  as  shall  be  determined  by  the  Board. 

The  order  of  the  Board  contains  no  terms,  and  therefore  the 
consequences  which  flow  from  the  annexation  must  'be  ascertained 
from  the  Municipal  Act.  The  Act  contains  no  provision  as  to  what 
is  to  happen  where  the  annexation  takes  eflect  before  the  taxes 
have  been  imposed  by  the  council  of  the  municipality  from  which 
the  territory  is  detached,  though  provision  is  made  by  sec.  39(2) 
that  the  taxes  imposed  by  the  council  of  the  municipality  from 
which  the  territory  is  detached  for  the  year  in  which  it  is  detached 
shall  belong  to  the  corporation  of  that  municipality  and  may  be 
collected  and  recoverable  by  it  as  if  the  territory  had  not  been 
detached  but  still  remained  part  of  the  municipality. 

Section  297  of  the  Municipal  Act  is  the  section  which  provides 
for  the  assessment  and  levy  of  the  yearly  rates  on  the  whole  ratable 
property  within  the  municipality. 

If  any  by-law  for  that  purpose  has  been  passed  by  the  town- 
ship council,  it  must  have  been  passed  after  the  annexation  took 
place,  and  therefore  no  rate  could  be  imposed  upon  the  lands  in 
question,  for  they  were  not  then  ratable  property  within  the  town- 
ship. 

It  is  clear,  1 think,  that  sec.  39(2)  applies  only  to  taxes  which 
had  been  imposed  under  sec.  297  when  the  annexation  took  place; 
that  is  the  grammatical  meaning  of  the  words  “ taxes  imposed,” 
and,  having  regard  to  what  I have  just  said,  no  other  meaning  can 
be  given  to  them. 

Mr.  Robinson  contended  that  sec.  300,  which  provides  that  " the 
rates  imposed  for  any  year  shall  be  deemed  to  have  been  imposed 
and  to  be  due  on  and  from  the  1st  day  of  January  of  such  year 
unless  otherwise  expressly  provided  by  the  by-law  by  which  they 
are  imposed,”  was  applicable,  and  that  taxes  for  1921  were  to  be 
deemed  to  have  been  imposed  and  to  be  due  on  and  from  the  1st  day 
of  that  year,  and  that  they  therefore  were  “ taxes  imposed  ” within 
the  meaning  of  sec.  39(2)  ; but  the  answer  to  that  contention  is 
that,  for  the  reason  I have  already  given,  no  taxes  could  be  imposed. 

See  as  to  the  meaning  of  sec.  300,  Chambei'lain  v.  Turner 
(1881),  31  U.C.C.P.  460,  and  also  Dominion  Iron  and  Steel  Co.  v. 
McDonald  (1904),  35  Can.  S.C.R.  98. 

For  these  reasons,  I am  of  opinion  that,  after  the  annexation 
took,  eflect,  all  proceedings  upon  the  assessment  which  were  not 
then  completed  came  to  an  end,  and  that  no  order  should  have  been 
made  by  the  Junior  Judge,  and  I would,  therefore,  allow  the  appeal 
and  discharge  his  order,  and  I see  no  reason  why  the  respondents 
should  not  pay  the  costs  of  the  appeal,  and  I would  so  order. 


App.  Div. 
1923. 
Re 

Landers 

and 

Township 
of  East 
Flam- 
borough. 

Meredith, 

C.J.O. 


312 


ONTARIO  LAW  REPORTS. 


App.  Div. 
192S. 
Re 

Landers 

and 

Township 
of  East 
Flam- 
borough. 

Meredith, 

C.J.O. 


1923. 
Jan.  11. 


[yol. 


It  may  be  proper  to  point  out,  although  no  question  was  raised 
as  to  it,  that  the  order  of  the  Board  does  not,  as  sec.  21  directs, 
name  a day  upon  which  it  is  to  take  effect.  I do  not  think  that  this 
omission  renders  the  order  nugatory,  but  that  the  annexation  took 
effect  on  the  day  on  which  the  order  was  made. 

Since  the  foregoing  was  written,  I have  ascertained  that  the 
copy  of  the  order  of  the  Board  which  has  been  filed  is  not  an 
accurate  copy,  and  that  the  order  provides  that  the  annexation  is  to 
take  effect  on  the  14th  May,  1921. 

Appeal  allowed. 


[ORDE,  J.] 

Craig  y.  Governors  oe  University  of  Toronto. 


Contract — Engagement  of  University  Professor — University  Act,  R.S.O. 
1914,  ch.  279,  sec.  32 — Powers  of  Board  of  Governors — Regulation 
as  to  Retirement  of  Professors  at  Certain  Age — Notice  to  Professor 
of  Termination  of  Employment — Refusal  to  Accept — Challenging 
Validity  of  Retirement  Regulation — Power  of  Board  to  Dismiss  at 
Pleasure — Application  to  another  Foundation  for  Retiring  Allow- 
ance— Estoppel  — Prejudice  — No  Definite  Term  of  Employment 
Fixed — Reasonable  Notice — Appointment  for  Life — Usage  or  Cus- 
tom of  Universities — Evidence — “ Permanence  ” of  Appointment ■ — 
Action  against  Board  for  Wrongful  Dismissal — Justification  of  Dis- 
missal on  Grounds  other  than  those  Alleged  at  Time  of  Dismissal — 
Rule  as  between  Master  and  Servant — President  of  University  Made 
Party  Defendant — Cause ■ of  Action — Contract— Tort. 

The  Board  of  Governors  of  the  University  of  Toronto  and  University 
College  is,  by  sec.  18  of  the  University  Act,  R.S.O.  1914,  ch.  279,  a 
body  corporate,  and,  by  sec.  32,  has  power  to  (6)  appoint  the  pro- 
fessors, fix  their  salaries,  and  define  their  duties  and  their  tenure 
of  office  or  employment,  “ which,  unless  otherwise  provided,  shall  be 
during  the  pleasure  of  the  Board,”  and  (c)  make  regulations  respect- 
ing and  provide  for  the  retirement  and  superannuation  of  the  pro- 
fessors and  others.  In  1907,  the  Board  adopted  the  report  of  a 
committee  recommending  that  an  age-limit  of  65  years  should  be 
fixed  for  members  of  the  academic  staff,  “ subject  to  the  granting 
from  year  to  year  of  such  extension  of  time  as  the  Board  may  think 
proper  in  any  case,”  In  March,  1915,  the  plaintiff  was  appointed  by 
the  Board  associate  professor  of  oriental  languages  for  one  year  from 
the  1st  July,  1915;  he  accepted  the  appointment  and  performed  the 
duties.  In  a letter  written  at  that  time  to  the  plaintiff  by  the  de- 
fendant F.,  the  president  of  the  University,  the  following  words  were 
used:  “ The  permanence  of  the  appointment  to  be  considered  later.” 

In  June,  1916,  the  Board  appointed  the  plaintiff  professor  of  oriental 
languages,  i.e.,  appointed  him  to  a full  professorship  with  an  in- 
creased salary,  his  appointment  dating  from  the  1st  July,  1916.  He 
thereupon  entered  upon  his  new  duties  and  continued  to  perform 
them,  on  the  terms  of  his  appointment,  with  certain  increases  in 
salary,  until  the  events  which  gave  rise  to  this  action. 

In  February,  1919,  the  plaintiff  received  from  F.  a circular  letter  refer- 
ring to  the  rules  of  the  Carnegie  Foundation  for  the  Advancement  of 
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Teaching  respecting  retiring  allowances,  and  to  the  decision  of  the 
Board  to  augment  those  allowances  in  certain  cases.  The  letter 
referred  also  to  the  rule  made  in  1907  as  to  retirement  of  the  mem- 
bers of  the  staff  at  the  age  of  65.  The  plaintiff  reached  that  age  in 
March,  1919;  and  in  June,  1920,  he  was  invited,  by  a letter  from  F., 
written  under  the  authority  of  the  Board,  to  retain  his  position 
“ during  the  coming  academic  year,  1920-21.”  The  plaintiff  answered 
by  letter,  accepting  the  invitation,  and  stating  that  he  understood 
when  appointed  that  the  position  was  to  be  permanent,  that  is, 
lasting  as  long  as  he  was  able  to  discharge  the  duties  of  the  position 
acceptably.  To  this  F.  replied  that  he  could  give  no  promise  that 
the  plaintiff  would  be  asked  to  remain  after  the  30th  June,  1921. 
But  in  March,  1921,  the  plaintiff  was  asked  by  the  Board  to  act  for 
one  year  more,  and  did  so,  continuing  in  the  professorship  until  the 
30th  June,  1922,  on  which  day  his  actual  employment  ceased. 

In  March,  1922,  the  plaintiff  applied  to  the  Carnegie  Foundation  for, 
and  in  the  following  month  was  notified  that  he  had  been  voted,  a 
retiring  allowance,  to  become  effective  as  of  the  1st  July,  1922. 
Cheques  for  payments  on  account  of  the  allowance  were  duly  for- 
warded from  time  to  time  after  that  date,  but  the  plaintiff  declined 
to  take  them  pending  the  final  determination  of  the  present  action — 
which  was  brought  for  a declaration  that  the  action  of  the  Board  in 
retiring  or  dismissing  the  plaintiff  was  illegal  and  void  and  that  he 
was  still  entitled  to  retain  his  position,  and  for  an  injunction  and 
damages,  or  for  damages  for  wrongful  dismissal:  — 

Held,  that  the  plaintiff’s  application  to  the  Carnegie  Foundation  did 
not  estop  or  prejudice  him  in  his  present  action. 

When  the  plaintiff  was  promoted  to  a full  professorship  in  1916,  no 
definite  term  was  fixed,  and  the  ordinary  rule,  that  such  a contract 
of  employment  could  be  terminated  upon  reasonable  notice  by  either 
party,  would  apply,  unless  the  particular  nature  of  the  contract  or 
the  circumstances  in  which  it  was  made  overrode  that  rule. 

It  could  not  be,  as  contended  for  the  plaintiff,  that  the  appointment  to 
a professorship  in  a university  without  any  limitation  of  time  is 
an  appointment  for  life,  subject  only  to  the  appointee’s  good  be- 
haviour and  his  ability  to  perform  his  duties  efficiently;  the  contract 
for  a life-appointment  must  be  mutual — it  could  not  be  binding  on 
the  University  and  not  binding  on  the  professor;  and,  if  it  were 
binding  on  the  latter,  he  could  not  accept  more  remunerative  em- 
ployment, even  after  due  notice,  without  committing  a breach  of 
contract  involving  liability  to  heavy  damages. 

Weir  v.  Mathieson  (1866),  3 E.  & A.  123,  referred  to. 

Evidence  of  a custom  in  universities  that  appointments  to  professor- 
ships are  for  life  would,  if  admitted,  be  of  no  avail,  in  view  of  the 
express  provision  of  sec.  32  of  the  Act  that  the  tenure  of  office  shall 
“ be  during  the  pleasure  of  the  Board.”  Nor  could  any  custom  or 
usage  be  established  merely  from  the  fact  that  during  a long  period 
of  time  the  employer  had  not  exercised  his  rights. 

The  word  “ permanence  ” used  by  the  defendant  F.  in  his  letter  to  the 
plaintiff  in  March,  1915,  had  reference  to  the  office  or  position,  and 
not  to  the  period  of  the  appointee’s  occupancy  of  it — the  associate 
professorship  in  its  nature  was  a temporary  post,  the  full  professor- 
ship a permanent  one. 

It  was  unnecessary  to  deal  with  the  contention  made  on  behalf  of  the 
defendants  that  sec.  32  gave  the  Board  power  to  dismiss  at  pleasure 
without  any  notice. 

In  effect  the  plaintiff  had  two  years’  notice,  which  was  certainly  rea- 
sonable notice;  and  the  Board  had  power  to  terminate  the  employ- 
ment at  any  time  upon  reasonable  notice. 
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The  Board  having  and  having  exercised  that  power,  it  was  not  neces- 
sary to  consider  whether  the  regulation  made  in  1907,  as  to  the 
retirement  of  professors  at  the  age  of  65,  was  valid. 

It  was  contended  for  the  plaintiff  that,  the  regulation  being  invalid, 
the  ground  for  the  plaintiff’s  retirement  did  not  exist,  the  notices  to 
him  were  of  no  avail,  and  his  position  was  as  if  he  had  been  sum- 
marily dismissed  without  notice  on  the  30th  June,  1922:  — 

Held,  that  a master  who  has  dismissed  his  servant  for  a reason  which 
afterwards  proves  untenable  may  nevertheless  justify  the  dismissal 
if  a valid  reason  in  fact  existed,  even  if  unknown  to  him;  and  by 
analogy  that  principle  was  applicable  here. 

The  action  against  F.  could  not  be  based  upon  any  breach  of  contract, 
because  there  was  no  contract  between  him  and  the  plaintiff;  and, 
even  assuming  that  when  making  his  recommendation  to  the  Board 
he  acted  upon  an  erroneous  view  of  the  effect  of  the  Board’s  previous 
action  as  to  the  retirement  of  professors  at  65,  he  owed  the  plaintiff 
no  legal  duty  in  that  regard  or  otherwise  which  could  make  his  act 
a tort  for  which  the  plaintiff  could  recover. 

The  action  was  dismissed  as  against  both  the  Board  and  F. 

The  plaintiff,  formerly  the  professor  of  oriental  languages 
in  the  University  of  Toronto,  brought  this  action  against  both  the 
governing  body  of  the  University  and  Sir  Robert  Falconer,  its 
president,  for  a declaration  that  the  action  of  the  Governors  in 
retiring  or  dismissing  the  plaintiff  from  his  employment  was  illegal 
and  void,  and  that  he  was  still  entitled  to  retain  his  position,  and 
for  an  injunction  and  damages,  or  in  the  alternative  for  damages 
for  wrongful  dismissal. 

January  8.  The  action  was  tried  by  Orde,  J.,  without  a jury, 
at  a Toronto  sittings. 

Frank  Arnoldi , K.C.,  and  IT.  IT.  Parry , for  the  plaintiff. 

J.  A.  Paterson , K.C.,  and  A.  IT.  Anglin , K.C.,  for  the  defend- 
ants. 

January  11.  Oede,  J. : — I think  that  a careful  analysis  of  the 
allegations  in  the  statement  of  claim  would,  in  the  light  of  the 
statute  governing  the  University  and  the  powers  of  the  Governors 
(hereinafter  referred  to  as  “the  Board”),  probably  have  justified 
a dismissal  of  the  action  on  the  ground  that  the  statement  of  claim 
disclosed  no  cause  of  action,  but  there  was  no  motion  to  dismiss 
on  this  ground,  and  it  was  probably  more  satisfactory  to  all  parties 
that  the  action  should  go  down  to  trial  in  the  ordinary  way. 

I was  inclined  to  dismiss  the  action  at  the  close  of  the  trial, 
but  Mr.  Arnoldi  urged  upon  me  so  strongly  that  a careful  perusal 
of  the  correspondence  would  change  my  view  that  I reserved  judg- 
ment. 

The  Board  of  Governors  of  the  University  and  University  Col- 
lege is,  by  sec.  18  of  the  University  Act  (R.S.O.  1914,  ch.  279), 
continued  as  a body  corporate  under  the  name  of  “ The  Governors 
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of  the  University  of  Toronto.”  In  addition  to  the  general  powers 
elsewhere  in  the  Act  conferred  npon  the  Board,  sec.  32  declares 
that  the  Board  “ shall  have  power  to 

“(a)  make  rules  and  regulations  pertaining  to  the  meetings  of 
the  Board  and  its  transactions,  for  fixing  the  quorum  of  the  Board,” 
etc.; 

“(b)  appoint  . . . the  professors,  teachers  and  instruc- 
tors of  and  in  the  University  . . . and  fix  their  salaries  or 

remuneration,  and  define  their  duties  . . . and  their  tenure 

of  office  or  employment,  which,  unless  otherwise  provided,  shall  be 
during  the  pleasure  of  the  Board ; 

“(c)  make  regulations  respecting  and  provide  for  the  retire- 
ment and  superannuation  of  any  of  the  persons  mentioned  in 
subsection  (5),”  etc. 

In  1907  the  Board  appointed  a committee  “ to  consider  the 
matter  of  the  revision  of  salaries,”  and  on  the  12th  December,  1907, 
the  committee  presented  its  report,  which  (with  one  dissentient 
vote  upon  one  of  the  recommendations)  was  by  a resolution  of  the 
Board  adopted.  Among  the  concluding  paragraphs  of  the  report 
is  the  following : — 

“ The  committee  is  of  opinion  that  an  age-limit  of  sixty-five 
years  should  be  fixed  for  members  of  the  academic  and  administra- 
tive staffs.  As  such  a regulation  arbitrarily  imposed  might  result 
in  hardship  or  in  the  loss  of  capable  service  to  the  University,  it  is 
recommended  that  when  a member  of  the  staff  attains  the  age  of 
sixty-five  years  he  shall  be  deemed  to  have  reached  his  limit  of 
service,  subject  to  the  granting  from  year  to  year  of  such  exten- 
sion of  time  as  the  Board  may  think  proper  in  any  case.” 

During  the  years  1913  and  1914  the  plaintiff  was  a professor  in 
Hebrew  literature  at  McGill  University,  in  Montreal,  under  a 
temporary  appointment  requiring  three  hours’  work  each  week,  for 
which  he  was  receiving  a yearly  salary  of  $1,100.  After  some 
preliminary  correspondence  between  Sir  Robert  Falconer,  as  presi- 
dent of  the  University,  and  the  plaintiff  and  certain  others  who 
had  written  as  to  the  plaintiff’s  qualifications,  the  Board,  on  the 
recommendation  of  the  president,  decided  to  appoint  the  plaintiff 
associate  professor  in  oriental  languages  for  one  year  from  the  1st 
July,  1915,  at  a yearly  salary  of  $2,500.  The  plaintiff  was  notified 
of  the  appointment  by  the  bursar  of  the  University  on  the  26th 
March,  1915,  and  at  once  accepted. 

This  contract  was  clearly  for  one  year  only,  and  the  plaintiff 
admitted  that  he  would  have  had  no  ground  for  complaint  if  this 
contract  had  expired  by  effluxion  of  time,  and  there  had  been  no 
renewal  of  his  appointment. 
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On  the  27th  June,  1916,  the  Board,  on  the  recommendation  of 
the  president,  decided  to  promote  the  plaintiff  to  a full  professor- 
ship, namely,  that  of  professor  of  oriental  languages,  at  a yearly 
salary  of  $3,100.  The  president  had,  on  the  16th  May,  1916,  written 
Governors  the  plaintiff  that  he  had  made  the  recommendation,  and  on  the 
University  30th  June,  1916,  the  bursar  wrote  the  plaintiff  that  the  Board  had 
of  Toronto.  promoted  him  from  the  position  of  associate  professor  to  that  of 
professor  of  oriental  languages^  to  date  from  the  1st  July,  1916, 
at  a salary  for  the  year  of  $3,100.  The  plaintiff  thereupon  entered 
upon  his  new  duties  and  continued  to  perform  them,  on  the  terms 
of  his  appointment,  with  certain  increases  in  salary,  until  the  events 
which  have  given  rise  to  this  action. 

On  or  about  the  1st  February,  1919,  the  plaintiff  received  from 
the  president  a circular  letter  referring  to  the  rules  of  the  Carnegie 
Foundation  for  the  Advancement  of  Teaching  respecting  retiring 
allowances,  and  to  the  decision  of  the  Board  to  augment  the  allow- 
ances payable  by  the  Carnegie  Foundation  in  certain  cases.  The 
letter  also  refers  to  the  principle  laid  down  by  the  Board  in  1907 
as  to  retirement  of  the  members  of  the  staff  at  the  age  of  sixty-five. 
This  letter  appears  to  have  been  sent  to  all  the  staff  and  was  not  a 
special  communication  to  the  plaintiff.  He  says  that  it  was  the 
first,  intimation  he  had  had  that  there  was  any  rule  as  to  retire- 
ment at  the  age  of  sixty-five,  but  he  says  he  took  no  action  upon 
the  letter,  and  made  no  inquiries,  because  he  did  not  think  the 
retirement  rule  applied  to  himself. 

On  the  24th  June,  1920,  the  Board  authorised  the  president 
“ to  communicate  with  certain  professors  who  have  reached  the  age 
of  sixty-five  as  to  retaining  their  services  for  next  year,”  and  on 
the  26th  June,  1920,  the  president  wrote  the  plaintiff  as  follows: — 
“ By  regulation  of  the  Board  of  Governors  the  retiring  age  of 
professors  was  placed  at  sixty-five  years,  but  the  Board  have  reserved 
to  themselves  the  right  to  extend  the  term  of  office  from  year  to 
year  in  case  of  any  professor  whose  services  they  desire  to  retain. 

“ According  to  the  records  of  the  bursar’s  office,  you  reached  the 
age  of  sixty-five  years  in  March,  1919.  X am  authorised  by  the 
Board  to  invite  you  to  retain  your  position  as  professor  of  oriental 
languages  during  the  coming  academic  year,  1920-21.” 

This  letter  the  plaintiff  acknowledged  on  the  28th  June,  1920, 
and  in  the  course  of  his  reply  he  used  the  following  language : — 

“ In  accepting  the  invitation  I wish  to  express  the  hope  that 
I shall  be  allowed  to  continue  my  connection  with  the  University 
as  long  as  I am  in  full  vigour  of  mind  and  body,  and  able  to  per- 
form successfully  the  duties  extended  to  me  when  I accepted  your 
call.  It  was  my  understanding  then  that  the  position  was  to  be 
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permanent,  lasting  as  long  as  I was  able  to  discharge  the  duties  of 
the  position  acceptably.  I would  not  have  considered  the  call  five 
years  ago  for  a moment  had  that  not  been  the  understanding 
implicit  in  my  engagement/’ 

To  this  the  president  replied  that  he  could  give  no  promise  as 
to  the  plaintiff’s  being  asked  to  remain  after  the  coming  year,  i.e., 
after  the  30th  June,  1921.  This  was  followed  by  a protracted 
- correspondence  between  the  plaintiff  and  Sir  Robert  Falconer,  the 
letters  from  the  plaintiff  being  inordinately  voluminous.  I do  not 
think  that  they  affect  the  legal  position  of  the  parties  in  any  way 
whatever.  In  substance  the  plaintiff  took  the  ground  that,  not 
having  been  informed  of  the  rule  as  to  retirement  at  sixty-fi've,  his 
appointment  to  the  full  professorship  in  1916  was  a permanent  one, 
that  is,  was  for  life  or  so  long  as  he  should  remain  capable  of  per- 
forming his  duties.  And  this  contention  is  still  maintained  by  the 
plaintiff  and  his  counsel.  In  his  letter  to  the  president  of  the  14th 
October,  1920,  the  plaintiff  admitted  that  his  first  appointment  in 
1915  was  for  the  definite  period  of  one  year,  but,  he  says  that,  “while 
no  promise  was  given,  the  possibility  of  a permanent  appointment 
was  suggested.”  Then,  after  referring  to  his  hope  and  belief  that 
the  appointment  would  become  permanent,  he  says : “ At  the  end  of 
the  year  I was  appointed  to  a full  professorship  without  any  limita- 
tion of  time  as  in  the  case  of  the  first  year.  That,  in  accordance 
with  a universally  established  tradition  and  usage,  meant  so  long  as 
I was  able  to  fill  sufficiently  the  demands  of  the  position.” 

How  far  anything  which  passed  between  the  parties  prior  to  the 
first  appointment  in  1915  could  have  any  bearing  upon  the  appoint- 
ment to  the  full  professorship  in  1916  might  be  open  to  serious 
question,  but  beyond  the  reference  to  a possible  permanent  appoint- 
ment in  the  letter  of  Sir  Robert  Falconer  to  the  plaintiff  of  the 
11th  March,  1915,  there  was  nothing  in  the  earlier  correspondence 
which  could  give  to  the  contract  of  employment  of  1916  a construc- 
tion or  effect  which  it  would  not  otherwise  have.  In  the  letter  just 
mentioned  the  president  said,  “We  can  offer  a position  for  one 
year  as  associate  professor  at  $2,500,  the  permanence  of  the  appoint- 
ment to  be  considered  a year  from  now.”  I shall  deal  with  the 
contention  as  to  the  alleged  “ permanency  ” of  the  appointment 
later. 

On  the  26th  February,  1921,  the  president,  following  a meeting 
of  the  Board  at  which  the  plaintiff’s  representations  were  con- 
sidered, wrote  the  plaintiff  stating  that,  “ in  view  of  the  fact  that 
you  say  that  another  year  on  full  service  in  the  University  will 
greatly  help  you  in  arranging  your  financial  affairs  on  retirement, 
I am  willing  to  recommend  to  the  Governors  that  your  active 
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services  in  the  University  should  not  cease  until  June  30th,  1922.” 
To  this  the  plaintiff  replied  on  the  2nd  March,  1921,  “ I am  in 
receipt  of  your  letter  of  the  26th  ult.  and  am  very  glad  that  you 
have  expressed  your  willingness  to  recommend  that  I be  retained 
Governors  jn  full  service  for  another  year.” 

University  On  the  24th  March,  1921,  upon  the  recommendation  of  the 
0F  Toronto,  president,  the  Board  resolved  to  ask  the  plaintiff  “to  act  for  one 
year  more,  but  one  only,  as  professor  in  the  department  of  oriental 
languages  of  University  College,”  and  on  the  26th  March,  1921, 
he  was  formally  notified  of  this  decision.  On  the  4th  April,  1921, 
the  plaintiff  acknowledged  the  bursar’s  letter  without  indicating 
whether  he  accepted  the  invitation  or  not,  but  his  letter  of  the  2nd 
March  to  the  president  was  doubtless  a sufficient  indication  of  his 
acceptance.  He  continued  his  correspondence  with  the  president 
and  other  members  of  the  Board  in  an  effort  to  bring  about  a 
reconsideration  of  the  decision  to  retire ‘him,  and  he  in  fact  con- 
tinued in  the  professorship  until  the  30th  June,  1922.  On  that 
date  his  actual  employment  ceased,  although  he  still  maintains 
that  he  occupies  the  chair  of  oriental  languages. 

On  the  22nd  February,  1922,  the  plaintiff  wrote  to  the  presi- 
dent protesting  against  the  Board’s  refusal  to  reverse  their  decision 
as  to  his  retirement,  and  in  effect  refusing  to  acquiesce  in  it.  This 
letter  was  read  to  the  Board,  and  on  the  24th  February,  1922,  the 
bursar  wrote  to  the  plaintiff  enclosing  the  usual  form  of  applica- 
tion to  the  Carnegie  Foundation  for  a retiring  allowance,  and 
pointing  out  the  necessity  of  putting  it  in  almost  immediately  so 
that  it  might  be  dealt  with  by  the  executive  committee  of  the 
Foundation  at  its  quarterly  meeting  in  the  spring.  On  the  14th 
March,  1922,  the  plaintiff  signed  and  completed  the  application, 
which,  with  the  recommendation  of  Sir  Robert  Falconer,  as  presi- 
dent of  the  University,  was  duly  forwarded  to  the  Carnegie  Founda- 
tion, and  on  the  15th  April,  1922,  the  plaintiff  was  notified  that 
he  had  been  voted  a retiring  allowance  of  $2,480  per  annum,  to 
become  effective  as  of  the  1st  July,  1922.  Cheques  for  the  allow- 
ance were  duly  forwarded  by  the  Foundation  to  the  bursar,  but  the 
plaintiff  has  declined  to  take  them  pending  the  final  determination 
of  the  present  action.  On  the  15th  March,  1922,  the  plaintiff 
wrote  the  bursar  stating  that,  in  handing  in  the  application  as  he 
had  done  the  day  before,  “ it  is  to  be  understood  that,  as  the  reasons 
assigned  by  me  imply,  I did  so  without  prejudice.” 

Mr.  Anglin  relied  upon  the  fact  that  this  application  had  been 
made,  and  upon  the  statements  as  to  the  date  of  his  retirement 
made  therein  by  the  plaintiff,  as  inconsistent  with  the  position  now 
taken  by  the  plaintiff.  He  urged,  quite  soundly,  that,  while  you 
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may  make  a statement  or  a proposal  without  prejudice,  you  can- 
not act  without  prejudice,  and  that  there  was  no  escape  from  the 
fact  that  the  plaintiff  had  applied  to  the  Carnegie  Foundation  for 
a pension  on  the  basis  of  his  retirement.  I think,  however,  that 
this  is  pressing  this  episode  much  further  than  is  justified.  What 
the  plaintiff  did  as  between  himself  and  the  Carnegie  Foundation 
would  hardly  operate  as  an  estoppel  in  an  action  against  the  Board, 
though,  unexplained,  it  might  be  cogent  evidence  of  a position 
inconsistent  with  that  now  asserted  by  him,  which  would  go  far  to 
destroy  the  bona  fides  of  his  contention  that  he  had  not  acquiesced 
in  the  decision  to  terminate  his  employment.  But,  in  the  light  of 
the  circumstances,  I see  no  reason  why  the  plaintiff,  in  view  of  the 
decision  of  the  Board,  in  sheer  self-protection,  should  not  apply  for 
a retiring  allowance  and  at  the  same  time  continue  his  contention 
that  he  had  not  been  lawfully  retired.  The  plaintiff  was  placed  in 
a very  difficult  position,  and  I do  not  think  his  application  to  the 
Carnegie  Foundation  has  prejudiced  him  at  all  in  the  present 
action. 

Now  what  were  the  terms  of  the  plaintiff’s  contract  with  the 
Board  upon  his  promotion  to  the  full  professorship  in  1916?  There 
is  no  definite  term  fixed,  and  the  ordinary  rule,  that  such  a con- 
tract of  employment  could  be  terminated  upon  reasonable  notice 
by  either  party,  would  apply,  unless  the  particular  nature  of  a 
contract  of  employment  of  this  kind,  or  the  circumstances  in  which 
it  was  made,  override  that  rule.  The  plaintiff’s  counsel  stoutly 
contended  that  the  appointment  to  a professorship  in  a university 
without  any  limitation  of  time  is  an  appointment  for  life,  subject 
only  to  the  appointee’s  good  behaviour  and  his  ability  to  perform 
his  duties  efficiently. 

This  is  surely  a startling  proposition,  and  Mr.  Arnoldi  was 
unable  to  give  me  any  authority  for  it.  I think  the  argument  can 
be  met  very  easily  if  we  keep  in  mind  that,  if  this  contention  were 
correct,  the  contract  for  a life-appointment  must  necessarily  be 
mutual.  It  could  not  be  binding  on  the  University  without  at  the 
same  time  binding  the  professor.  And  it  would  be  rather  disturb- 
ing to  the  whole  professorial  body,  if  it  were  suggested  that,  upon 
an  appointment  not  limited  as  to  time,  none  of  them  could,  after 
due  notice,  without  the  consent  of  his  employer,  accept  a more 
remunerative  offer  of  employment  either  in  some  other  university 
or  elsewhere  without  committing  a breach  of  contract  involving 
liability  to  heavy  damages.  It  should  be  only  necessary  to  state 
this  contention  to  shew  its  absurdity.  Though  not  directly  appli- 
cable, the  elaborate  judgment  of  Hagarty,  J.,  in  Weir  v.  Mathieson 
(1866),  3 E.  & A.  123,  in  which  the  Court  of  Error  and  Appeal 


Orde,  J. 
1923. 

Craig 

v. 

Governors 

of 

University 
of  Toronto. 


320 


ONTARIO  LAW  REPORTS. 


[yol. 


Orde,  J.  reversed  the  decision  of  the  Court  of  Chancery  (1865),  11  Gr.  383, 
1923.  may  read  w^h  interest.  That  case  involved  the  right  of  the 
trustees  of  Queen’s  University  to  dismiss  a professor.  The  present 
v,  case  is  much  stronger  because  of  the  powers  vested  in  the  Board  of 
Governors  Governors  by  sec.  32  of  the  University  Act,  quoted  above. 
University  Mr.  Arnoldi  endeavoured  to  adduce  evidence  of  a custom  or 
of  orion  ro.  Llsag,e  universities  generally  and  in  the  University  of  Toronto  in 
particular,  that  appointments  to  professorships  were  appointments 
for  life;  but,  notwithstanding  the  fact  that  he  had  given  to  the 
defendants  notice  of  his  motion  for  leave  to  amend  the  statement  of 
claim  by  setting  up  the  alleged  custom,  I refused  leave  to  amend  and 
declined  to  admit  the  evidence,  on  the  ground  that  the  notice  had 
not  given  the  defendants  sufficient  time  to  prepare  to  meet  the 
evidence,  if  any,  which  the  plaintiff  might  adduce,  and  also  because 
I considered  any  such  plea  inadmissible  and  futile  in  view  of  the 
express  terms  of  the  University  Act  that  the  tenure  of  office  or 
employment  of  the  Board’s  appointees  should  “ be  during  the 
pleasure  of  the  Board.”  I am  unable  to  see  how  evidence  that  the 
Board  had  in  fact  always  treated  its  appointments  as  life-appoint- 
ments, or  that  other  universities  had  dQne  so,  could  curtail  the 
powers  vested  in  the  Board  by  sec.  32.  It  is,  of  course,  quite  usual 
to  prove  that  in  certain  classes  of  employment  there  is  a usage 
that  an  engagement  is  determinable  upon  so  many  weeks’  or 
months’  notice,  and  that,  in  the  absence  of  an  express  stipulation 
to  the  contrary,  the  usage  imports  the  term  as  to  notice  into  the 
contract,  but  to  hope  to  prove  that  there  was  in  any  trade,  or  pro- 
fession, or  class  of  employment,  a usage  that  it  was  an  implied  term 
of  a contract  of  employment  that  it  was  for  life,  would  seem  to  be 
too  futile  to  be  seriously  considered.  In  many  classes  of  business, 
employment  in  certain  positions  is  looked  upon  as  being  for  life. 
For  example,  the  employees  of  a bank  or  of  a large  mercantile 
establishment  usually  hold  their  posts  for  life,  subject  only  to  good 
behaviour  and  the  ability  to  perform  their  duties,  but  I never  heard 
it  suggested  that  the  directors  of  a bank  or  of  a business  house  might 
not  upon  due  notice  dismiss  the  whole  or  any  one  of  the  staff  at  any 
time.  Such  a course  might  cause  great  hardship,  and  constitute 
a great  moral  wrong,  but  I cannot  see  how  any  custom  or  usage 
would  be  established  merely  from  the  fact  that  over  a long  period 
of  time  the  employer  had  not  exercised  his  rights. 

Even  assuming  that  the  appointment  to  full  professorship  in 
1916  had  stated  definitely  that  it  was  to  be  permanent  ” (the 
word  used  by  Sir  Robert  Falconer  in*his  letter  to  the  plaintiff  of 
the  11th  March,  1915,  and  so  often  used  by  the  plaintiff  in  his  later 
correspondence),  what  could  that  mean  more  than  that  the  plaintiff 
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was  being  appointed  to  a “ permanent ” post  ? The  permanency 
had  reference  to  the  office  or  position,  and  not  to  the  period  of  the 
appointee’s  occupancy  of  it.  The  associate  professorship  in  its 
nature  was  a temporary  post,  that  of  full  professorship  a permanent 
one.  I can  see  no  substantial  difference  between  such  a case  and, 
for  example,  that  of  a man  who,  upon  his  appointment  as  assistant 
general  manager  of  a bank,  is  told  that  upon  the  retirement  of  the 
general  manager  he  will  receive  the  permanent  appointment  of 
general  manager.  I would  find  it  impossible  to  hold  that  that 
meant  a life-appointment.  If  it  meant  anything  short  of  that  or 
other  than  an  appointment  capable  of  termination  by  either  party 
upon  reasonable  notice,  the  contract  would  be  void  for  uncertainty, 
for  it  would  be  impossible  to  say  what  constituted  a “ permanent 99 
engagement. 

I do  not  think  it  is  necessary  to  deal  with  Mr.  Anglin’s  con- 
tention that  sec.  32  gives  the  Board  power  to  dismiss  at  pleasure 
without  any  notice  whatever.  It  may  be  that  the  Board  comes 
within  that  class  of  quasi-public  bodies  possessing  the  power  of 
summary  dismissal  similar  to  that  possessed  by  the  Crown.  See 
Wright  v.  Marquis  of  Zetland , [1908]  1 K.B.  63.  But,  as  it  is  not 
necessary  for  the  defendants  to  rely  upon  that  construction  of  the 
section  in  this  case,  I prefer  not  to  deal  with  it  here. 

Mr.  Arnoldi  devoted  much  of  his  argument  to  the  effort  to 
establish  that  the  so-called  regulation  of  1907  as  to  the  retirement 
of  professors  at  sixty-five  was  invalid,  and  he  suggested  many 
grounds  of  invalidity.  This  argument  was  to  support  his  conten- 
tion that,  as  the  reason  given  for  the  plaintiff’s  retirement,  namely, 
the  automatic  effect  of  the  regulation,  did  not,  as  he  contended, 
exist  as  a valid  reason,  the  plaintiff  had  never  been  legally  deprived 
of  his  professorship.  If  this  case  really  turned  upon  the  validity 
as  a “ regulation  ” of  the  recommendation  as  to  retirement  at 
sixty-five,  in  the  committee’s  report  of  1907,  and  its  adoption  by  a 
resolution  of  the  Board,  it  would  be  necessary  to  examine  carefully 
whether  or  not  the  Board  had  exercised  the  power  to  pass  regula- 
tions conferred  by  the  Act  with  the  formalities  required  by  law. 
In  saying  this  it  must  be  understood  that  I am  not  suggesting  that 
any  doubt  whatever  as  to  the  validity  of  the  Board’s  proceedings 
has  been  raised  in  my  mind,  but  I am  not  deciding  that  question 
either  one  way  or  the  other.  In  my  judgment,  the  Board  had 
ample  power  to  terminate  the  plaintiff’s  employment  at  any  time 
upon  reasonable  notice.  In  the  case  of  one  occupying  such  a posi- 
tion, not  less  than  a year’s  notice,  terminating  with  the  expiration 
of  the  academic  year,  might  be  necessary.  But,  whether  necessary 
or  not,  such  a notice  could  hardly  be  considered  unreasonable.  The 
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Orde,  J.  plaintiff  was  notified  on  the  20th  June,  1920,  that  his  employment 
1923.  would  terminate  on  the  30th  June,  1921,  and  he  was  again  notified 
on  the  26th  March,  1921,  that  his  employment  would  be  extended 
v.  for  one  year  more,  but  one  only,  that  is,  until  the  30th  June,  1922, 
G°V  otN°RS  so  *n  e^ect  fhe  plaintiff  had  two  years’  notice. 

University  But  Mr.  Arnoldi  contends  that,  because  the  ground  for  retire- 
of  Toronto.  mejlf-  0f  the  plaintiff  did  not,  as  he  argues,  exist,  that  is,  was  not 
a valid  ground,  the  notices  to  the  plaintiff  are  of  no  avail  whatever, 
and  that  his  position  is  as  if  he  had  been  summarily  dismissed 
without  notice  on  the  30th  June,  1922. 

It  is  well-established  that  a master  who  has  dismissed  his 
servant  for  a reason  which  afterwards  proves  untenable  may  never- 
theless justify  the  dismissal  if  a valid  reason  in  fact  existed,  even 
if  unknown  to  him:  Macdonell  on  Master  and  Servant,  2nd  ed., 
p.  184.  By  analogy  the  same  principle  is  applicable  here.  Holding 
as  I do  that  the  Board  had  full  power  at  their  own  will  and  pleasure 
to  terminate  the  engagement  upon  reasonable  notice,  I am  of  the 
opinion  that  ample  notice  of  the  decision  of  the  Board  to  terminate 
the  plaintiff’s  employment  was  in  fact  given  to  him,  even  though 
the  reasons  for  the  Board’s  decision  might  be,  as  argued  by  the 
plaintiff,  erroneous. 

As  to  the  action  against  Sir  Robert  Falconer,  it  clearly  cannot 
be  based  upon  any  breach  of  contract,  because  there  was  no  contract 
between  him  and  the  plaintff;  and,  even  assuming  for  the  sake  of 
(argument  that  when  making  his  recommendation  to  the  Board  he 
acted  upon  an  erroneous  view  of  the  effect  of  the  Board’s  previous 
action  as  to  the  retirement  of  professors  at  sixty-five,  I cannot  see 
what  legal  duty  he  owed  to  the  plaintiff  in  that  regard  or  otherwise 
which  could  make  his  act  a tort  for  which  the  plaintiff  could 
recover.  Mr.  Arnoldi  has  cited  certain  cases  as  to  an  agent’s  direct 
liability  to  the  person  injured,  but  they  apply  only  when  a tort  has 
in  fact  been  committed.  The  plaintiff  in  this  case  has  suffered  no 
actionable  wrong. 

The  action  must  be  dismissed  with  costs. 
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Bankruptcy  — ( Claims  of  Creditors  — Money  Advanced  to  Debtor  by 
Father — Chattel  Mortgage  Given  as  Security — Discharge  of,  to  En- 
able Debtor  to  Buy  Goods  on  Credit — Promissory  Notes  Given  for 
Debt — Allowance  of  Claim — Order  of  Judge  in  Bankruptcy— Divi- 
dend not  to  be  Paid  to  Claimant  until  Claims  of  Creditors  for 4 
Goods  Supplied  after  Discharge  paid  in  Full — Reversal  of  Order  on 
Appeal — Payment  of  all  Claims  Pari  Passu — Bankruptcy  Act,  sec. 
51(4) — Representation  to  Creditors — Remedy  of  Creditors  if  Misled 
— Bankruptcy  Practice — Jurisdiction — Exercise  of  General  Powers 
of  Court  in  Order  to  Do  Justice. 

A father  claimed  from  the  bankrupt  estate  of  his  son,  who  had  made 
an  authorised  assignment  under  the  Bankruptcy  Act,  the  aggregate 
amount  of  several  sums  of  money  which  he  advanced  to  his  son  to 
set  the  latter  up  in  business  and  to  enable  him  to  continue  in  busi- 
ness. The  trustee  disallowed  the  claim,  and  the  claimant  appealed  to 
the  Judge  in  Bankruptcy.  It  appeared  that  the  moneys  had  been 
secured  by  a chattel  mortgage,  which  the  claimant  discharged  in 
order  to  enable  the  debtor  to  obtain  credit  from  vendors  of  goods 
for  his  business — the  claimant  taking  promissory  notes  in  lieu  of  his 
original  security;  and  the  Judge,  while  allowing  the  claim,  directed 
that  no  dividends  should  be  paid  in  respect  thereof  until  all  the 
creditors’  claims  for  debts  incurred  after  the  date  of  the  discharge 
and  up  to  the  date  of  the  assignment  had  been  paid  in  full. 

Upon  appeal  to  a Divisional  Court,  the  decision  of  the  Judge  was 
reversed  (Magee,  J.A.,  dissenting). 

Held,  by  Macearen  and  Hodgins,  JJ.A.,  that  in  bankruptcy  the  rule 
of  equality  is  absolute  except  where  the  Bankruptcy  Act  itself  gives 
priority  to  some  debts  over  others:  sec.  51,  subsec.  4.  The  claims  of 
creditors  arising  after  the  discharge  were  not  within  any  of  the 
exceptions,  nor  was  the  claimant’s  debt  less  a provable  debt  because 
he  know  that  others  were  becoming  creditors  under  an  erroneous 
impression  as  to  himself  or  his  debt. 

Review  of  the  authorities. 

Ex  p.  Sheen  (1877),  6 Ch.  D.  235,  specially  referred  to. 

Held,  also,  that  the  right  of  the  individual  creditor  who  alleges  that  he 
has  been  misled  is  to  claim,  in  an  independent  action,  damages 
against  the  person  misleading  him  to  his  prejudice;  and  that  the 
Court  cannot  impound  or  defer  payment  to  the  claimant  of  his  divi- 
dends till  the  creditors  have  an  opportunity  to  establish  their  case 
against  him  if  they  so  desire. 

Per  Ferguson,  J.A.: — The  practice  in  bankruptcy  does  not  permit  of 
the  adjustment  of  the  rights  and  privileges  of  creditors  inter  se,  but 
only  those  of  creditors  against  the  insolvent  and  his  estate:  this  is 
the  effect  and  meaning  of  sec.  51,  subsec.  4. 

Per  Magee,  J.A.: — The  evidence  warranted  the  conclusion  that  the 
claimant  intended  that  the  existence  of  any  debt  to  him  should  be 
concealed  and  that  the  debtor  should  be  at  liberty  to  represent  to  any 
persons  that  no  debt  existed;  but  it  did  not  appear  that  misrepre- 
sentation to  that  effect  was  made  to  any  creditor,  save  one,  whose 
claim  arose  after  the  date  of  the  discharge  and  who  appeared  to 
have  acted  upon  the  misrepresentation.  As  against  that  one  creditor, 
the  claimant  should  be  estopped  by  the  misrepresentation  which  he 
authorised  from  depleting  the  trust-fund  in  which  both  claimed  to 
share;  and  the  trustee  should  pay  to  that  creditor,  out  of  each 
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dividend  otherwise  payable  to  the  claimant,  so  much  as  that  credi- 
tor’s dividend  is  reduced  by  reason  of  the  claimant’s  claim  having 
been  allocated  for  the  distribution.  That  would  not  contravene  sec. 
51,  subsec.  4,  for  all  claims  would  be  dealt  with  pari  passu. 

Under  sec.  18(d)  of  the  Bankruptcy  Act  (as  enacted  by  11  & 12  Geo.  V. 
ch.  17,  sec.  18)  the  trustee  may  apply  to  the  Court  for  directions  as  to 
any  matter  affecting  the  administration  of  the  estate;  and  the  Court 
should  in  this  bankruptcy  proceeding  exercise  its  general  powers  so 
as  to  do  justice. 

In  re  Suffield  and  Watts  (1888),  20  Q.B.D.  693,  referred  to. 

An  appeal  by  David  Ochikofsky  from  the  disallowance,  by  the 
trustee  under  an  authorised  assignment  in  bankruptcy  by  Louis 
Orzy,  carrying  on  business  under  the  firm  name  and  style  of  "Cana- 
dian Garment  Company,”  debtor,  of  the  claim  of  Ochikofsky  upon 
the  bankrupt  estate  in  the  hands  of  the  trustee. 

The  appeal  was  heard  by  Fisher,  J.,  in  Chambers. 

D.  B.  Goodman , for  the  claimant. 

B.  Luxenberg,  for  the  trustee. 

June  26,  1922.  Fisher,  J. : — This  is  an  appeal  from  the  deci- 
sion of  a trustee  disallowing  the  creditor’s  claim.  The  claim  is  for 
$6,975  and  is  made  by  the  creditor,  who  is  the  father  of  the  debtor. 
The  Canadian  Garment  'Company  was  a firm  composed  of  Louis 
Orzy  and  one  Rudzin,  and  they  carried  on  business  in  Toronto 
under  the  name,  style,  and  firm  of  " Canadian  Garment  Company.” 
Rudzin  withdrew  from  the  partnership  on  the  29th  November, 
1920,  and  since  that  date  to  the  date  of  the  assignment  on  the  1st 
May,  1922,  the  business  was  carried  on  by  Louis  Orzy  alone. 

The  trustee  was  justified  in  disallowing  this  claim,  as  claims  of 
this  nature  are  suspicious.  I have  had  difficulty  in  coming  to  a 
conclusion  that  all  the  moneys  claimed  to  have  been  advanced  were 
advanced  and  also  as  to  whether  or  not  the  moneys  were  not  gifts 
instead  of  loans.  The  appellant  asserts  that  he  is  a man  of  means, 
being  worth  upwards  of  $20,000;  that  he  made  the  advances  for 
the  purpose,  in  the  first  instance,  of  enabling  his  son  to  go  into 
business  and  thereafter  for  the  purpose  of  his  continuing  in  busi- 
ness. The  appellant  says  that  between  the  3rd  August,  1920,  and 
the  28th  April,  1921,  he  advanced  $7,350  to  his  -Son,  $3,650  by 
cheques,  all  of  which  are  produced  and  put  in  as  exhibits,  and 
$3,700  in  cash. 

The  father  explains  the  unusually  large  cash  payments  made  by 
him  to  his  son  by  reason  of  the  fact  that  he  was  the  principal 
partner  in  a company  known  as  the  Dominion  Wrecking  Company,  * 
and  that  as  treasurer  he  handled  large  sums  in  cash  and  carried 
large  sums  with  him.  The  payment  of  $1,000  originally  advanced 
in  cash  by  the  father  to  the  son  is  corroborated,  and  the  bank-book 
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shews  that  it  was  deposited  in  the  bank.  There  are  some  discre- 
pancies in  the  evidence  between  the  father  and  the  son  as  to  where 
and  when  the  cash  payments  were  made. 

On  the  29th  November,  1920,  when  Rudzin  withdrew  from  the 
partnership,  he  received  $500  in  cash,  and  it  was  agreed  with  Orzy 
that  all  further  liability  as  a partner  was  to  cease.  According  to 
the  evidence,  this  $500  was  paid  to  the  retiring  partner  in  No- 
vember, 1920,  and  the  father  says  that  he  paid  it  in  cash,  and  it  is 
one  of  the  items  making  up  the  $3,700.  There  is  corroborative 
evidence,  with  which  I am  satisfied,  of  the  payment  of  this  $500 
by  the  father. 

On  the  28th  November,  1921,  the  father  was  anxious  to  get 
security  for  his  indebtedness,  and  prevailed  upon  his  son  to  give 
him  a chattel  mortgage  on  all  his  stock,  which  the  son  did  on  that 
date.  The  chattel  mortgage  is  for  $7,350  and  was  put  in  as  an 
exhibit.  On  the  1st  January,  1922,  the  insolvent  firm  employed 
a bookkeeper  named  Bonneville  and  he  was  called  to  give  evidence. 
He  opened  up  a set  of  books,  and  the  insolvent  gave  to  him  figures 
shewing  that,  at  that  date,  his  capital,  over  and  above  all  liabilities, 
amounted  to  $6,487.02,  and  that  his  liabilities  amounted  to 
$1,139.42.  Bonneville’s  evidence  assisted  me  in  coming  to  the  con- 
clusion that  the  father  had  advanced  these  moneys,  because  he 
(Bonneville)  swore  that  the  son  at  this  date  informed  him  that, 
in  addition  to  the  $1,139.24,  he  owed  his  father  about  $7,000,  but 
that  his  father  would  never  ask  him  for  it,  and  that  was  given  as 
a reason  for  not  treating  the  father’s  indebtedness  as  a liability, 
and  it  was  not  put  down  in  the  books. 

In  February,  1922,  the  son  interviewed  his  father  and  informed 
him  that  he  was  unable  to  get  credit  owing  to  this  chattel  mort- 
gage and  asked  his  father  to  discharge  the  chattel  mortgage  so  that 
he  might  be  able  to  secure  goods  and  continue  in  business.  The 
father  agreed  to  discharge  the  mortgage  so  that  his  son  could  con- 
tinue the  business  and  purchase  goods,  but  on  the  understanding 
that  the  son  was  to  secure  his  indebtedness  by  giving  him  notes 
representing  the  same,  which  the  son  did.  The  first  note  which 
become  due  was  for  $750  (those  notes  were  put  in  as  exhibits),  and 
the  day  before  it  fell  due  the  son  paid  his  father  $375  and  renewed 
the  note  for  one  month.  This  reduced  the  son’s  indebtedness  to  the 
father  to  $6,975. 

I find  that,  as  a result  of  this  chattel  mortgage  being  discharged 
on  the  20th  February,  1922,  and  between  that  date  and  the  1st 
May,  1922,  when  the  assignment  was  made,  the  son  succeeded  in 
purchasing  about  $5,000  worth  of  goods. 

A creditor  known  as  the  Dominion  Dress  Company,  as  disclosed 
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in  the  evidence  of  Orzy,  refused  to  sell  goods  to  the  debtor  owing 
to  this  chattel  mortgage  having  been  given,  and  after  its  discharge 
the  insolvent  sent  a statement  to  the  Dominion  Dress  'Company 
(see  exhibit  25)  shewing  his  assets,  clear  of  liabilities,  at  $6,446, 
and  informed  them  that  the  chattel  mortgage  had  been  discharged, 
but  omitted  to  say  that  he  had  given  notes  to  his  father  representing 
his  indebtedness  to  him.  The  Dominion  Dress  Company  then 
supplied  goods  to  the  insolvent.  This  company  was  misled  by  the 
statement,  and  no  doubt  understood  that  the  mortgage  had  been 
paid  off  when  it  was  discharged. 

The  assignee  shews  that  the  assets  realise  only  $3,209.60;  and 
that,  with  the  father’s  claim  tiled  and  allowed,  would  mean  that  the 
creditors  would  get  about  15  cents  in  the  dollar;  that  he  has  in  his 
hands  $2,302.59  for  distribution  among  the  creditors.  If  the 
father’s  account  was  not  allowed,  there  would  be  about  30  cents  in 
the  dollar  for  the  creditors. 

On  all  the  evidence,  I have  come  to  the  conclusion  that  the 
claimant  did  advance  to  the  debtor  the  amounts  claimed  by  him, 
and  that  the  chattel  mortgage  was  given,  and  that  the  moneys 
advanced  were  loans  and  not  gifts.  I find  that  this  chattel  mort- 
gage proved  an  obstacle  in  the  way  of  the  debtor  to  obtaining  credit 
and  carrying  on  his  business,  and  that  in  order  to  enable  the  son  to 
carry  on  his  business  the  father  agreed  to  discharge  the  chattel 
mortgage,  but  I find  that  the  father  knew  that  his  son  could  only 
get  credit  by  suppressing  the  indebtedness  of  his  son  to  him,  and 
that  thp  father  knew  that  the  son  intended  to  represent  to  those 
with  whom  he  should  deal  that  he  owed  $6,446  less  than  he  actu- 
ally did.  Exhibit  25  is  conclusive  evidence  that  the  son  suppressed 
his  indebtedness  to  his  father.  It  would,  therefore,  be  contrary  to 
equity  and  good  conscience  for  the  claimant-appellant,  after  having 
entered  into  a scheme  or  conspiracy,  as  I find  he  did,  with  his  son, 
enabling  his  son  to  defraud  his  creditors  by  obtaining  credit,  to 
allow  him  now  to  compete  with  the  creditors  who  gave  credit  to  the 
son,  as  the  claimant  intended  they  should. 

I hold  that  the  claim  of  the  appellant  for  the  sum  of  $6,975 
should  be  allowed,  but  I declare  that  no  dividends  are  payable  to 
him  in  respect  thereof  until  all  the  creditors’  claims  incurred  after 
the  20th  February,  1922,  and  up  to  the  date  of  the  assignment, 
have  been  paid  in  full. 

The  claimant’s  costs  of  the  appeal  may  be  added  to  his  claim, 
and  the  costs  of  the  trustee  will  be  paid  out  of  the  estate. 

David  Ochikofsky,  claimant,  appealed  from  the  order  of 
Fisher,  J. 
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November  16,  1922.  Tlie  appeal  was  heard  by  Maclaren, 
Magee,  Hodgins,  and  Ferguson,  JJ.A. 

Erichsen  Brown , for  the  appellant. 

L . M.  Singer , for  the  trustee,  respondent. 
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January  12,  1923.  Hodgins,  J.A. : — Appeal  by  the  claimant 
from  the  order  of  Fishery  J.,  who,  while  allowing  him  to  prove  for 
his  whole  debt,  directed  that  “ no  dividends  are  payable  to  him  in 
respect  thereof  until  all  the  creditors’  claims  incurred  after  the 
20th  February,  1922,  and  (before)  the  assignment  have  been  paid 
in  full.” 

This  postponement  is  directed  by  the  learned  Judge  upon  a 
finding  that  the  claimant  had  knowingly  allowed  his  son,  the 
bankrupt,  to  obtain  credit  by  representing  to  his  creditors  that  he 
owed  $6,446  less  than  he  actually  did,  or,  in  other  words,  by  sup- 
pressing the  fact  that  the  bankrupt  owed  his  father  this  sum. 

The  claimant  accepts  this  finding  quantum  valent,  but  says 
that  his  dividend  cannot  be  deferred  in  this  way — if  it  can,  there 
was  no  proof  to  support  the  finding,  except  possibly  in  one  instance 
— and  that  no  other  creditor  can  benefit  thereby  nor  can  he  enforce 
his  individual  right  here. 

Section  51,  subsec.  4,  of  the  Bankruptcy  Act  is  as  follows  : — 

“ Subject  to  the  provisions  of  this  Act,  all  debts  proved  in  the 
bankruptcy  or  under  an  assignment  shall  be  paid  pari  passu 

The  rule  adopted  by  the  learned  Judge  may  be  applicable  where 
a fund  is  being  distributed  and  the  Court  is  at  liberty  to  apply 
equitable  principles  or  to  enforce  an  estoppel.  But  in  bankruptcy 
the  rule  of  equality  is  absolute  except  where  the  Act  itself  gives 
priority  to  some  debts  over  others.  The  claims  of  these  creditors, 
even  if  misled,  are  not  within  the  favoured  class  so  specified,  nor 
is  the  claimant’s  debt  less  a provable  debt  because  he  knew  that 
others  were  becoming  creditors  under  an  erroneous  impression  as  to 
himself  or  his  debt. 

The  rule  is  clearly  laid  down  in  Ex  p.  Potting er  (1878),  8 Ch. 
D.  621,  and  In  re  Whitaker,  [1901]  1 Ch.  9.  In  the  first  case,  deal- 
ing with  a section  identical  on  this  point  with  our  own  statute, 
Thesiger,  L.J.,  says  (p.  627):  “The  words  of  sec.  32”  (of  the 
Act  of  1869)  “are  very  clear  and  distinct,  and  in  their  natural 
construction  mean  that  where  there  is  a right  of  proof  there  shall  be 
a right  to  dividend.”  In  the  last  mentioned  case,  Rigby,  L.J.,  is 
equally  emphatic  (p.  12):  “Now  undoubtedly  in  bankruptcy  (it 
does  not  matter  how  it  came  about)  the  rule  as  to  debts  and  liabili- 
ties provable  is  that  all  those  debts  and  liabilities,  whether  con- 
tracted for  value  or  not,  shall  rank  pari  passu.”  And  Vaughan 
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Williams,  L.J.,  adds  (p.  13)  : “ In  bankruptcy,  once  given  a prov- 
able debt,  all  the  debts  proved  were  entitled  to  payment  of  dividend 
pari  passu 

Reference  may  also  be  had  to  Williams  on  Bankruptcy,  12th  ed. 
(1921),  p.  194,  and  to  In  re  Coates  (1892),  9 Morr.  (Bkcy.)  87 

I have  not  been  able,  after  a thorough  search  for  precedents  in 
this  matter,  to  find  any  departure  from  this  rigid  attitude.  The 
reason  is  probably  what  is  suggested  by  Mr.  Justice  Wright  in 
In  re  Frost , [1899]  2 Q.B.  50,  at  p.  52,  where,  in  dealing  with  an 
application  of  an  assignee  of  a debt  which  had  been  proved  in  bank- 
ruptcy, for  payment  to  her  of  the  dividend,  he  says : “ It  is  obvious 
that  if  the  trustee  is  to  be  required  to  recognise  the  rights  of 
assignees  the  administration  of  bankrupts5  estates  might  be  incum- 
bered with  inquiries  of  a most  embarrassing  character,  which  it  can 
never  have  been  intended  by  the  Legislature  should  be  undertaken.” 

Other  instances  are  Front  v.  Gregory  (1889),  24  Q.B.D.  281, 
holding  that  a dividend  is  not  a debt  liable  to  be  attached,  and 
In  re  Cook,  [1899]  1 Q.B.  863,  solicitor  refused  charging  order  on 
dividend. 

What  would  have  been  an  undoubted  equity  under  any  other 
jurisdiction  was  denied  by  the  Court  of  Appeal  in  In  re  Wigzell , 
[1921]  2 K.B.  835,  where  the  provisions  of  the  Bankruptcy  Act 
were  enforced  against  Barclays  Bank.  That  bank  had  no  notice  of 
a receiving  order  against  its  customer  nor  of  the  fact  that  it  had 
been  stayed  pending  an  appeal.  During  the  stay  the  bank  received 
from  their  customer  £165,  and  he  drew  out  £199.  The  trustee 
claimed  that  the  bank  should  hand  over  to  him  the  £165  without 
regard  to  the  fact  that  they  had  paid  out  the  £199.  The  Court  held 
that  the  Bankruptcy  Act  made  the  £165  the  property  of  the  trustee 
in  bankruptcy,  and  that  the  bank,  not  being  protected  by  the 
statute  as  to  the  £199,  could  not  resist  the  trustee’s  claim.  It  was 
urged  that  the  cases  of  Ex  p.  James  (1874),  L.R.  9 Ch.  609,  as 
well  as  other  decisions  cited  in  the  argument,  indicated  that  where 
the  action  of  a trustee  in  bankruptcy  was  contrary  to  natural 
justice  or  unconscionable  on  his  part,  the  Court  would  intervene 
and  require  what  was  right  and  just  to  be  done,  and  that  this  was 
such  a case.  The  contention  was  rejected  and  the  cases  reviewed 
with  the  result  I have  stated.  It  may  be  pointed  out  that  the 
jurisdiction  there  exercised  is  that  of  the  Court  over  its  officer  and 
that  the  Court  declined  to  apply  it  in  a case  where  the  statute  was 
clear  and  dealt  with  the  point  at  issue.  This  is  further  emphasised 
in  the  later  cases  of  In  re  Gunsbourg,  [1920]  2 K.B.  426,  and 
Scranton's  Trustee  v.  Fearse,  [1922]  2 C'h.  87.  It  may  be  of 
interest  to  quote  the  words  of  Davey,  L.J.,  in  In  re  Clark , [1894] 
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2 Q.B.  393,  at  p.  411,  as  applying  in  principle  to  this  ease : " I am 
inclined  to  think  that  it  would  be  very  reasonable  to  hold,  in  accord- 
ance with  a well-known  principle  of  equity  in  similar  cases,  that 
the  trustee  should  not  take  the  fruits  of  the  bankrupts  trading 
without  discharging  the  liabilities  by  means  of  which  those  fruits 
had  been  created.  But  . . . the  words  of  sec.  44  vests  this 

property  in  the  trustee  to  be  distributed  by  him  among  the  credi- 
tors under  the  first  bankruptcy.  The  Act  contains  no  words  from 
which  I can  judicially  infer  that  the  trustee  is  at  liberty  to  divest 
that  property  from  the  statutory  purposes  to  which  it  is  made 
applicable/’ 

The  case  which  presents  the  closest  analogy  to  the  present  one 
is  Ex  p.  Sheen  (1877),  6 Ch.  D.  235.  A proof  was  there  tendered 
by  one  C.  for  money  lent.  It  was  rejected  by  the  trustee  on  the 
ground  that  C.  was  a partner  of  Wright’s.  The  'County  Court 
Judge  held  that  he  was  a partner  and  affirmed  the  rejection  of  his 
proof.  On  appeal  to  Bacon,  C.J.,  this  was  reversed  and  C.  was 
adjudged  not  to  be  a partner.  On  appeal  to  the  Court  of  Appeal, 
his  judgment  was  affirmed  and  C.  allowed  to  prove.  It  was  alleged 
by  the  creditors  who  had  appealed  that  Wright  had  represented  to 
them,  in  the  presence  and  with  the  silent  acquiescence  of  C.,  that  C. 
was  a partner.  James,  L.J.,  said,  pp.  237,  238: — 

“ I am  of  opinion  that  the  order  of  the  Chief  Judge  must  be 
affirmed.  It  is  to  my  mind  perfectly  clear  from  the  evidence  that 
there  never  was  any  actual  partnership L between  these  two  gentle- 
men, and  in  my  opinion  also  there  was  no  ostensible  partnership, 
no  holding  out  to  the  world,  that  is,  to  the  creditors  generally,  that 
there  was  a partnership.  If  there  had  been,  we  should  have  heard 
more  about  it.  There  was  no  holding  out  to  the  world  that  there 
was  a partnership,  or  that  the  stock-in-trade  was  that  of  a partner- 
ship, so  as  to  make  it  joint  estate.  There  was  nothing  to  make  it 
joint  estate,  and  the  creditors  generally  never  heard  that  any  such 
partnership  existed. 

“ It  is  said,  however,  that  there  were  three  individuals  to  whom 
some  representations  were  made  by  Wright  in  the  presence  and 
with  the  acquiescent  silence  of  Crabtree,  to  the  effect  that  the  latter 
was  a partner.  I am  of  opinion  that  those  representations,  if  they 
were  made,  and  that  silence  on  the  part  of  Crabtree,  if  it  really 
existed,  whatever  effect  they  might  have  upon  Crabtree’s  personal 
liability  to  those  three  creditors,  cannot  have  the  effect  of  creating 
a partnership  for  any  purpose  whatever  of  administration  in  bank- 
ruptcy. Those  creditors,  if  they  had  any  rights  against  Crabtree, 
have  those  rights  against  him  still.  It  cannot  be  said  that  he  is 
seeking  to  prove  in  competition  with  them.  If  he  is  their  co-debtor 
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they  ought  not  to  have  proved  in  the  liquidation  at  all ; they  ought 
not  to  have  enforced  their  rights  against  him  as  the  solvent  co- 
debtor. The  solvent  co-debtor  is  not  precluded  from  proving  his 
debt  against  the  real  debtor,  for  as  there  never  was  any  joint 
estate,  and  it  appears  that  there  can  be  no  surplus  of  the  separate 
estate,  he  would  not  be  taking  away  that  which  would  otherwise  go 
to  pay  the  joint  creditors.  And  that  is  the  principle,  as  is  clearly 
laid  down  by  Lord  Westbury  in  Ex  p.  Topping  (1865),  4 D.  J.  & S. 
551,  upon  which  one  partner  is  held  to  be  not  entitled  to  prove 
against  the  estate  of  his  co-partner. 

“ Upon  the  whole  case,  therefore,  I am  of  opinion  that  there 
was  no  actual  partnership  and  no  ostensible  partnership,  and,  even 
if  there  was  any  liability  in  the  nature  of  a joint  liability  created 
by  conduct,  there  is  nothing  in  that  to  interfere  with  the  right  of 
Crabtree  to  prove  against  the  estate  of  Wright.” 

Baggallay  and  Cotton,  L.JJ.,  concurred. 

The  judgment  in  that  case  exactly  fits  this  case,  notwithstand- 
ing that  the  representation  in  it  was  different  from  what  is  claimed 
here.  The  divisible  assets  are  $2,302.59,  and  the  claims  proved 
outside  that  of  the  appellant  would  only  receive  30  cents  in  the 
dollar. 

On  this  branch  of  the  case  the  appeal  must  be  allowed,  and  the 
order  varied  to  comply  with  the  foregoing  decision. 

On  the  other  branch,  the  appeal  also  succeeds.  The  right  of  the 
individual  creditor  who  alleges  that  he  has  been  misled  is  to  claim 
damages  against  the  person  misleading  him  to  his  prejudice  in  an 
independent  action.  No  creditor  who  does  not  prove  that  he  per- 
sonally was  induced  to  give  credit  by  a similar  misrepresentation 
can  take  advantage  of  what  misled  another.  See  Trusts  and  Guar- 
antee Co . Limited  v.  Grand  Valley  Railway  Co.  (1919),  44  O.L.R. 
398,  423. 

I do  not  see,  notwithstanding  a desire  to  satisfy  what  the  learned 
Judge  thought  was  the  justice  of  the  case,  that  the  Court  can 
impound  or  defer  payment  to  the  claimant  of  his  dividends  till  the 
creditors  have  an  opportunity  to  establish  their  case  against  him  if 
they  so  desire.  To  do  this  would  be  in  effect  to  interfere  with  the 
statutory  direction  as  to  payment,  and,  as  it  were,  to  give  execution 
before  a judgment  based  on  a tort  has  been  pronounced. 

The  respondent  should  pay  the  costs  of  the  appeal. 

Maclaren,  J.A.,  agreed  with  Hodgins,  J.A. 

Ferguson,  J.A. : — I agree  in  the  result  suggested  by  my  brother 
Hodgins,  but  rest  my  judgment  on  the  ground  that  the  practice  in 
bankruptcy  does  not  permit  of  the  adjustment  of  the  rights  and 
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privileges  of  creditors  inter  se,  but  only  the  claims,  rights,  privileges, 
and  preferences  of  creditors  as  against  the  insolvent  and  his  estate. 
That,  I think,  is  the  effect  and  meaning  of  subsec.  4 of  sec.  51  of  the 
Bankruptcy  Act,  and  of  such  cases  as  Ex  p.  Potting  er,  8 Ch.  D.  621, 
and  In  re  Frost , [1899]  2 Q.  B.  50,  52,  the  reason  or  principle 
governing  being  that  a bankruptcy  proceeding  is  designed  to  admin- 
ister the  rights  of  creditors  of  the  estate  as  against  the  debtor  and 
his  estate,  and  therefore  the  Court  may  not  in  that  administration 
be  delayed  or  hindered  by  being  called  upon  to  determine  ques- 
tions between  creditors  or  between  a creditor  and  another  person 
such  as  the  assignee  of  a creditor,  or,  as  here,  a question  as  to 
whether  or  not  one  creditor  is  estopped  from  taking  a dividend  from 
the  insolvent  estate  to  the  prejudice  of  another. 

Magee,  J.A. : — In  this  bankruptcy  matter,  David  Ochikofsky 
claimed  to  rank  as  a creditor  of  Louis  Orzy,  who  had  made  an 
assignment  to  H.  H.  Goodman,  an  authorised  assignee.  The 
assignee  disallowed  the  claim,  and  on  appeal  therefrom  Fisher,  J., 
held  that  Ochikofsky  was  a creditor  for  $6,975,  but  directed  that 
he  should  not  receive  any  dividends  till  claims  of  other  creditors 
incurred  after  the  20th  February,  1922,  had  been  paid  in  full. 
From  this  restriction  Ochikofsky  appeads. 

Though  bearing  a different  name,  Orzy  is  the  appellant’s  son. 
He  carried  on  business  as  the  Canadian  Garment  Company.  His 
father  had  advanced  moneys  to  him  and  had  taken  a chattel  mort- 
gage on  his  stock  and  chattels,  which  had  been  duly  registered. 
The  son  found  his  credit  hampered  thereby  and  so  informed  his 
father.  Thereupon,  in  February,  1922,  the  father  signed  a dis- 
charge of  the  mortgage  in  the  ordinary  form — certifying  that  the 
mortgagor  had  satisfied  all  moneys  owing  on  the  mortgage — and 
he  took  instead  his  son’s  promissory  notes,  on  which  he  now  claims. 
The  continued  existence  of  any  debt  to  the  father  was  not  made 
known  to  creditors,  and  upon  the  evidence  Fisher,  J.,  was  satisfied 
that  it  was  the  intention  of  both  father  and  son  to  represent  to 
creditors  that  the  mortgage-debt  had  been  paid  off  and  no  debt 
existed,  and  that  the  father  agreed  with  the  son  that  the  latter 
might  and  should  so  represent  to  any  one  in  order  to  obtain  credit. 
Therefore  he  directed  in  effect  that  subsequent  creditors  should  be 
paid  in  priority  to  the  father’s  claim. 

On  the  whole  I think  the  evidence  warranted  the  conclusion  tha+ 
the  father  did  intend  that  the  existence  of  any  debt  to  him  should 
be  concealed  and  that  the  son  should  be  at  liberty  to  represent  to 
any  persons  that  no  debt  existed — and  I would  agree  with  Fisher,. 
J.,  therein. 
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App.  Div.  But  it  does  not  appear  as  yet  that  misrepresentation  to  that 
effect  was  made  to  any  creditor  except  the  Dominion  Dress  Com- 
ReObzy  Pan-L  whose  claim  of  $327  arose  after  the  20th  Februanr  and  who 
’ appear  to  have  acted  upon  the  misrepresentation. 

Magee,  J.A.  As  against  them  Ochikofsky  should  by  the  misstatement  which 
he  authorised  be  estopped  from  depleting  the  trust-fund  in 
which  he  and  they  claim  to  share.  Assuming  that  the  total  claims, 
including  the  appellants,  would  be  $14,000,  it  is  obvious  that,  if 
the  misstatement  were  true,  the  total  claims  would  be  reduced 
one-half,  and  the  Dominion  Dress  Company  would  receive  twice 
as  great  a dividend  as  they  would  if  the  appellant  were  allowed  to 
share  to  the  full  extent  of  his  claim  now  put  forward  against  them. 
If  the  amount  for  distribution  would  be  $2,100,  they  would  only 
receive  about  $50  if  the  appellant  is  allowed  to  share  equally  with 
them,  whereas  they  would  receive  about  $100  if  he  is  compelled  to 
live  up  to  his  statements.  The  difference — $50 — they  should  be 
entitled  to  receive  out  of  the  estate  as  against  him,  but  not  as 
against  other  creditors — in  other  words,  it  should  be  paid  to  them 
out  of  his  dividend,  and  they  should  not  be  driven  to  collecting  it 
from  him  after  he  has  received  it  from  the  trustee,  but  they  should 
be  entitled  to  prevent  him  from  handling  it. 

The  proper  result  therefore  would  be  that  the  trustee  should 
pay  to  the  Dominion  Dress  .Company,  out  of  each  dividend  other- 
wise payable  to  the  appellant,  so  much  as  the  Dominion  Dress  Com- 
pany’s dividend  is  reduced  by  reason  of  the  appellant’s  claim 
having  been  allocated  for  the  distribution. 

But  it  is  objected  for  the  appellant  that  there  is  no  jurisdiction 
to  grant  such  relief  either  to  the  Dominion  Dress  Company  or  to 
the  general  body  of  other  creditors,  if  they  also  were  deceived,  or 
to  those  who  became  creditors  after  February,  1922,  and  we  are 
referred  to  sec.  51(4)  of  the  Bankruptcy  Act,  which  directs  that, 
subject  to  the  provisions  of  the  Act,  all  debts  proved  in  the  bank- 
ruptcy or  under  an  assignment  shall  be  paid  pari  passu. 

The  result  which  I have  indicated  as  the  proper  one  for  the 
Dominion  Dress  Company  would  not  in  any  way  interfere  with  that 
section.  All  claims  would  be  dealt  with  pari  passu , but  that  would 
not  prevent  individual  creditors  dealing  inter  se  in  any  way  they 
please  as  to  the  amounts  they  would  receive  on  that  basis. 

If  this  appellant  had  in  writing  agreed  that  as  between  him  and 
the  Dominion  Dress  Company  the  trust-estate  should  be  shared  as 
if  he  had  no  claim,  what  would  that  amount  to  but  an  agreement 
that  the  company  would  be  entitled  to  so  much  out  of  his  share 
of  the  trust-estate  as  would  be  necessary  to  effect  that  result? 
What  again  would  that  amount  to  in  equity  but  an  assignment  of 
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so  much  of  his  dividend?  It  of  course  makes  no  difference  that  he 
disputes  having  done  anything  having  that  result.  The  moment  it 
is  proved  against  him,  his  denials  go  for  nothing,  and  the  . situation 
is  the  same  as  if  he  had  admitted  it — as  if  he  were  now  coming  to 
the  Court  and  saying,  “ It  is  true  I did  so,  but  there  is  no  relief 
against  me.”  If  he  is  estopped  from  receiving  so  much  of  his 
dividend  and  from  preventing  the  Dominion  Dress  Company  from 
receiving  that  much,  it  is  the  same  as  if  he  had  executed  an  assign- 
ment of  so  much  of  his  dividends  and  were  here  admitting  the 
assignment. 

It  is  not  merely  a promise  by  him  to  pay  them  after  he  receives 
the  dividends ; it  is  a dealing  with  the  dividends  themselves,  which 
gives  them  a right  to  so  much  of  them.  If  he  had  assigned  so  much 
of  his  dividends,  could  it  be  said  that  the  estate  was  not  being  dis- 
tributed pari  passu  ? 

The  case  of  Ex  p.  Pottinger , 8 Ch.  D.  621,  under  the  English 
Bankruptcy  Act,  was  referred  to,  where  a voluntary  covenant  in  a 
settlement  to  pay  to  the  trustees  £4,000  was  held  entitled  to  rank 
with  other  creditors,  contrary  to  the  old  rule  in  bankruptcy,  which, 
like  the  rule  in  administration  of  estates,  postponed  voluntary 
obligations  to  the  onerous  ones  to  creditors  for  value.  But  that 
only  decided  that  the  direction  to  pay  claims  pari  passu  did  away 
with  that  old  distinction — it  in  no  way  decided  that  creditors 
could  not  deal  between  themselves.  The  same  was  held  in  In  re 
Coates , 9 Morr.  (Bkcy.)  87,  as  the  effect  of  the  statute  of  1883.  The 
case  of  in  In  re  Whitaker , [1901]  1 Oh.  9,  applied  the  same  change 
to  the  administration  of  an  estate,  holding  that  a similar  claim  for 
£5,000  was  entitled  to  rank  equally  with  debts  contracted  for  value, 
because  the  Judicature  Act  had  in  effect  put  both  on  a level.  Here 
again  was  no  pretence  of  saying  that  the  parties  could  not  by 
dealings  between  themselves  affect  their  several  rights  so  long  as 
other  creditors  were  not  affected. 

These  cases  are  referred  to  in  Williams  on  Bankruptcy,  1921  ed., 
at  pp.  149  and  194,  but  not  as  having  any  greater  effect  than  to 
change  those  old  rules  in  bankruptcy  and  administration  as  to  the 
rights  upon  voluntary  obligations. 

In  re  Cook,  [1899]  1 Q.B.  863,  was  an  appeal  from  the  refusal 
of  an  application  by  a solicitor  for  an  order  for  payment  to  him  on 
account  of  his  costs  of  the  dividend  on  the  judgment  proved  as  a 
claim  by  his  client,  who  had  disappeared.  Wright,  J.,  after  holding 
that  the  application  could  not  succeed  under  the  common  law 
jurisdiction  or  the  'Solicitors  Act,  said  he  could  not  agree  that  there 
was  power  under  sec.  102  of  the  Bankruptcy  Act  (whereby  the 
Court  was  given  full  power  to  decide  all  questions  which  it  might 
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App.  Div.  deem  expedient  or  necessary  to  decide  for  the  purpose  of  doing 
2923.  complete  justice).  But  the  reason  he  gave  was,  “ I do  not  think 

RiTorzy  we  ^ave  any  right  to  jeopardise  property  which,  in  the  event  of 

’ Looks”  (who  had  disappeared)  “ being  insolvent,  would  belong  to 

Magee.  J.A.  the  general  body  of  his  creditors,  or  in  certain  other  events  would 
belong  to  the  Crown  as  unclaimed  dividend.”  That  case  therefore 
is  no  indication  of  want  of  power. 

More  to  the  present  purpose  is  In  re  Suffield  and  Watts , there 
cited  (1888),  20  Q.B.D.  693  (C.A.),  where  ‘Gave,  J.,  had  made  an 
order  giving  a solicitor  a charge,  not  however  upon  a dividend, 
but  upon  a fund  of  the  bankrupt  estate,  and  had  afterwards  varied 
his  order,  and  the  Court  of  Appeal  held  that  he  had  no  power  to 
do  so  after  it  was  once  made,  although  intituled  in  bankruptcy  as 
well.  Lord  Esher,  M.R.,  said : “ The  order  was  made  by  Cave,  J., 
sitting  in  the  Court  in  which  he  was  exercising  jurisdiction  under 
the  Bankruptcy  Act,  1883,  but  he  was ‘ a Judge  of  the  Queen’s 
Bench  Division  and  he  was  also  entitled  to  exercise  all  the  other 
powers  which  were  vested  in  him  as  a Judge  of  the  High  Court, 
among  which  was  the  jurisdiction  given  by  the  Solicitors  Act.” 

A case  of  Front  v.  Gregory , 24  Q.B.D.  281,  held  that  a dividend 
in  the  administration  of  the  estate  of  a deceased  insolvent  was  not 
money  which  could  be  attached  by  a garnishee  order — Mathew,  J., 
said  it  was  quite  impossible  to  treat  it  as  a debt  or  to  say  that  the 
official  receiver  is  a debtor. 

In  re  Wigzell , [1921]  2 K.B.  835,  was  a decision  upon  a wholly 
different  question — whether  the  Court  would  interfere  with  the 
trustee  in  bankruptcy  enforcing  his  legal  rights  against  a debtor 
to  the  estate  because  of  the  harshness  of  the  circumstances. 

Ex  p.  Sheen , 6 Ch.  D.  235,  is,  I think,  if  anything,  an  authority 
in  favour  of  the  respondent  here,  and  certainly  not  for  the  appel- 
lant. C.  claimed  to  rank  on  the  bankrupt  estate  of  Wright.  Three 
other  creditors  claimed  that  C.  had  represented  himself  to  them 
as  a partner  of  Wright.  The  trustee  rejected  the  claim  on  the 
ground  that  'C.  was  a partner  and  not  entitled  to  prove  until  all  the 
joint  creditors  had  been  paid.  The  County  Court  Judge  affirmed 
the  rejection,  but  on  appeals  to  the  Chief  Judge  in  Bankruptcy 
and  to  the  Court  of  Appeal  it  was  held  that  there  was  no  partner- 
ship and  holding  out  was  not  proved  and  that  C.  should  rank. 
James,  L.J.,  said  that  the  alleged  representations  and  silence  on 
C.’s  part,  whatever  effect  they  might  have  on  O.’s  personal  liability 
to  the  three  creditors,  could  not  have  the  effect  of  creating  a 
partnership  for  any  purpose  of  administration  in  bankruptcy,  and 
if  they  had  any  rights  against  him  they  had  them  still,  and  it  could 
not  be  said  that  he  was  seeking  to  prove  against  them — there  never 
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was  any  joint  estate.  The  implications  there  are  surely  all  against 
this  appellant. 

Although  it  has  no  bearing  upon  the  effect  of  the  direction  to 
distribute  pari  passu,  the  decision  in  In  re  Frost,  [1899]  2 Q.B. 
50,  is  really  the  only  one  to  be  seriously  considered  on  this  appeal. 
A dividend  of  about  16  per  cent,  had  been  paid  in  1888,  and  the 
trustee  had  been  released.  In  1898  the  Official  Receiver,  to  whom 
the  trusteeship  fell,  received  some  money  which  enabled  him  to 
declare  a very  small  further  dividend.  Forty  of  the  creditors  had 
assigned  to  the  wife  their  proved  claims,  and  she  applied  for  an 
order  for  payment  of  the  dividend  to  her.  The  Official  Receiver 
for  some  reason  opposed  it  and  even  appealed.  He  set  up  that  the 
forms  required  the  creditors’  signature  to  the  receipt,  and  that  pay- 
ments had  to  be  made  through  the  Board  of  Trade.  The  order  was 
refused. 

I confess  I cannot  give  to  the  mountains  of  difficulties  conjured 
up  for  not  making  the  order  the  weighty  consideration  there 
accorded,  although  it  was  admitted  she  was  entitled  to  the  money, 
and  I would  find  difficulty  here  in  coming  to  the  same  conclusion 
even  if  the  same  legislation  existed.  But  we  have  in  this  case  to 
deal  with  no  such  body  as  the  Board  of  Trade,  and  here  we  have  the 
trustee  willing  to  recognise  the  rights  of  parties — indeed  insisting 
upon  doing  so. 

A trust-estate  is  being  administered  under  the  direction  of  the 
Court,  and  the  persons  entitled  to  the  trust-fund  should  be  entitled 
to  have  it  paid  to  them. 

It  may  well  be  that  any  trustee  of  any  fund  confronted  with 
rival  claims  may  not  be  bound  to  take  the  risk  of  satisfying  him- 
self as  to  the  merits  and  may  say,  “ You  must  settle  this  between  you 
elsewhere.”  But,  if  the  trustee  does  satisfy  himself  and  is  ready 
to  pay  the  money  to  the  person  of  right  entitled,  I do  not  know  of 
any  authority  for  the  person  who  is  not  entitled  to  the  money  inter- 
fering with  such  payment.  In  re  Iliff  (1902),  51  W.R,  80,  and 
Re  Hills  (1912),  107  L.T.R.  95,  are  in  line  with  In  re  Frost. 

Under  sec.  18 (d)  of  the  Bankruptcy  Act  (as  enacted  by  the 
amending  Act  of  1921,  11  & 12  Geo.  V.  ch.  17,  sec.  18)  the  trustee 
is  entitled  to  apply  to  the  Court  for  directions  as  to  any  matter 
affecting  the  administration  of  the  estate.  He  is  in  effect  asking 
directions  upon  this  appeal.  Those  directions  should  not  be  to 
pay  to  this  appellant  money  which  he  has  debarred  himself  from 
claiming. 

If,  as  said  in  In  re  Su field  and  Watts,  the  Judge  sitting  in  the 
Court  in  which  he  was  exercising  jurisdiction  under  the  Bank- 
ruptcy Act  was  still  a Judge  of  the  Queen’s  Bench  Division  and 


App.  Div. 

1923. 

Re  Obzy. 
Magee,  J.A. 


336 


ONTARIO  LAW  REPORTS. 


[VOL. 


App.  Div. 

1923. 
Re  Oezy. 
Magee,  J.A. 


1923. 
Jan.  12. 


entitled  to  exercise  powers  vested  in  him  as  such  Judge,  then  this 
Court  should  make  such  order  as  will  do  that  justice  which  the 
parties  are  and  would  ultimately  be  entitled  to. 

It  would  not  savour  of  justice  for  this  creditor  to  be  told,  “ You 
must  allow  this  appellant  to  receive  this  money  which  he  told  you 
he  had  no  right  to,  and  then  you  must  bring  an  action  to  make 
him  pay  you,  or  before  he  gets  it  you  must  apply  for  an  injunction 
to  restrain  him  from  receiving  that  to  which  ha  has  no  equitable 
right.”  » 

Although  I think  the  order  of  Fisher,  J.,  should  be  varied,  it  is 
not  to  be  overlooked  that  the  Bankruptcy  Act  itself,  in  sec.  48, 
postpones  in  some  cases  the  rights  of  husband,  wife,  children, 
parents,  uncles  and  aunts,  to  other  creditors.  The  mere  fact  that 
the  creditor’s  rights  arise  by  way  of  estoppel  is  not  of  itself  any  'bar 
to  the  trustee  having  to  come  to  a proper  conclusion.  Many  cases  of 
rival  claims  arising  in  that  way  may  be  suggested.  One  very  simple 
one  would  be  the  payee  or  endorsee  of  a promissory  note  or  bill 
claiming  upon  it  and  asserting  that  a forged  endorsement  was  not 
his,  while  the  transferee  would  also  claim  and  allege  estoppel  from 
denying  the  signature — as  in  Ewing  v.  Dominion  Bank  (1904), 
35  Can.  S.C.R.  133,  [1904]  A.C.  806,  and  McKenzie  v.  British 
Linen  Co.  (1881),  6 App.  Cas.  82. 

From  the  considerations  I have  mentioned,  which  appear  to  me 
to  be  reasons  against  wholly  allowing  this  appeal,  I would  vary  the 
order  by  directing  what  I have  said  is  the  proper  result  to  be 
arrived  at  with  regard  to  the  Dominion  Dress  Company.  If  the 
trustee  considers  it  proper,  I would  also  allow  a period  of  three 
weeks  within  which  any  other  creditor  for  a claim  subsequent  to  the 
20th  February,  1922,  alleging  similar  misrepresentation,  may  make 
application  for  a similar  order. 

There  should,  I think,  be  no  costs  of  the  appeal. 

Appeal  allowed  (Magee,  J.A.,  dissenting) . 


[MO WAT,  J.] 

French  v.  Toronto  General  Trusts  Corporation. 

Trusts  and  Trustees  — Compensation  of  Trustees  for  “ Services  ” and 
“ Management  ” of  Fund — Agreement  as  to — Retention  of  Interest 
beyond  Specified  Rate — Exclusion  of  Further  Compensation. 

The  defendants,  a trust  company,  agreed  to  invest  trust-funds  which 
the  plaintiff  was  entitled  to  receive  upon  the  death  of  his  mother,  to 
pay  him  the  interest,  guaranteed  at  the  rate  of  6 per  cent,  per  annum, 
and  “ to  take  and  receive  as  and  for  its  services  in  the  management  of 
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the  said  funds  all  interest  which  the  said  funds  may  earn  in  excess 
of  the  said  ....  rate  of  6 per  cent.:” — 

Held,  that  the  trust  company  was  not  entitled  to  any  remuneration 
beyond  the  excess  interest. 

“ Services  ” and  “ management  ” included  taking  over,  keeping,  and 
paying  over  the  capital  sum. 

There  is  no  fixed  or  rigid  rule  governing  the  scale  of  remuneration. 
Re  Hughes  (1918),  43  O.L.R.  594,  referred  to. 

If  there  had  been  no  agreement  as  to  remuneration,  the  Court  would 
probable  have  allowed  the  company  5 per  cent,  upon  income  paid 
over  to  the  cestui  que  trust  and  a further  annual  sum  for  the  com- 
pany’s responsibility  in  holding  and  guarding  the  capital:  In  re 
Williams  (1902),  4 O.L.R.  501;  Re  McIntyre  (1904),  7 O.L.R.  548;  but 
the  company  had  actually  received  more  than  it  would  have  received 
upon  that  footing. 

An  appeal  by  the  plaintiff  from  the  order  of  one  of  the  Local 
Judges  at  Ottawa  dismissing  the  plaintiff's  application  for  summary 
judgment  for  the  amount  claimed  in  the  special  endorsement 
upon  the  writ  of  summons. 

December  19,  1922.  The  appeal  came  on  for  hearing  before 
Mowat,  J.,  in  Chambers,  when,  by  consent  of  . counsel,  it  was 
turned  into  a motion  for  judgment,  and  the  motion  was  adjourned 
into  Court  and  heard  as  in  Weekly  Court  on  the  same  day. 

R.  T.  Harding , K.C.,  for  the  plaintiff. 

G.  F.  Henderson , K.C.,  for  the  defendants. 

January  12,  1923.  Mowat,  J. Under  the  will  of  Hugo  B. 
Rathbun,  the  residue  of  his  estate  was  divided  equally  amongst  his 
children,  four  sons  and  three  daughters,  one  of  whom  was  Louisa 
French,  and  the  daughters'  shares  were  to  be  held  in  trust  to  divide 
the  income  among  them  so  long  as  each  lived,  and  at  her  death,  if 
she  left  issue,  the  share  of  each  should  be  given  to  her  issue  when  of 
age. 

Huy  M.  French,  the  plaintiff,  is  the  son  and  only  child  of 
Louisa  French. 

By  a judgment  of  the  High  Court  of  Justice,  in  1901,  it  was 
held,  as  agreed  by  Mr.  Rathbun's  children,  that  a certain  disposi- 
tion was  to  be  made  of  the  estate,  and  among  other  things  that  the 
share  of  Louisa  French,  which  was  ascertained  to  be  $74,100,  should 
be  paid  to  the  Ottawa  Trust  and  Deposit  Company  (predecessor 
of  the  defendant  company  here)  in  substitution  for  the  executors, 
who  were  to  pay  the  interest  to  Louisa  French  (who  by  that  time 
had  intermarried  with  Mr.  Powell)  and  Guy  M.  French  according 
to  the  trusts  originally  declared  in  the  will. 

By  an  agreement,  of  even  date  with  that  judgment,  between 
Mrs.  French  and  the  trust  company,  it  was  covenanted  that  the 
trust  company  would  invest  the  principal  moneys  for  the  benefit 
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of  Mrs.  French  and  the  infant  Guy  Marrifield  French  for  a term 
of  five  years,  and  would  pay  her  interest  thereon  at  4*4  per  cent. ; 
the  trust  company  agreeing  during  the  term  of  the  agreement  to 
accept,  “ in  lieu  of  commission  or  other  payment  for  their  services 
in  the  management  of  the  trusl  funds,  the  interest  claimed  ” ( such 
is  the  word  used  but  it  manifestly  meant  earned  ”)  “by  the  trust 
fund  in  excess  of  the  said  4%  Per  cent.”  Several  extensions  of  this 
agreement  were  made,  and  in  February,  1906,  is  the  provision: 
“ The  corporation  retaining  for  its  services  all  interest  which  the 
said  fund  may  earn  in  excess  of  the  said  rate  of  4^4  per  cent.” 

On  the  29th  January,  1914,  by  a further  agreement  executed 
by  Mrs.  Powell  and  Guy  M.  French,  who  by  that  time  had  become 
of  age,  increasing  the  guaranteed  amount  of  interest  to  6 per  cent., 
Mr.  French  “ ratifies  all  that  has  been  done  during  the  said  agree- 
ments, and  concurs  in  and  consents  to  the  terms  of  this  agreement,” 
and  the  trust  company  was  “ to  take  and  receive  as  and  for  its 
services  in  the  management  of  the  said  funds  all  interest  which  the 
said  funds  may  earn  in  excess  of  the  said  increased  rate  of  6 per 
cent.” 

By  a similar  agreement,  dated  the  28th  December,  1916,  the 
guaranteed  interest  was  to  be  5 y2  per  cent,  with  a similar  provision 
as  to  the  remuneration  of  the  trust  company. 

Mrs.  Powell  died  on  the  12th  September,  1922,  and  the  defend- 
ant trust  company  promptly  paid  to  the  plaintiff  $60,000  of  the 
amount  admitted  by  it  to  be  held  as  the  amount  of  the  trust- 
fund,  and  which  was  admitted  by  the  plaintiff  to  be  the  correct 
amount,  namely,  $69,239.06.  On  the  revision  of  the  accounts  this 
sum  was  increased  to  $69,417.69,  which  is  also  agreed  to  by  the 
plaintiff. 

Tip  till  this  point,  the  plaintiff  was  well  satisfied;  but  the 
trust  company,  in  a letter  dated  the  17th  October,  1922,  said  that 
the  balance  to  be  paid  the  plaintiff  was  to  be  “ subject  to  the  com- 
pensation of  our  corporation  as  trustee.”  This  was  the  first  intima- 
tion during  the  twenty-one  years  of  the  arrangement  agreed  to  in 
1901  that  the  trust  company  intended  to  claim  further  remunera- 
tion over  that  provided  by  the  several  agreements.  It  raised  the 
issue ; and  the  plaintiff  issued  his  writ. 

The  basis  of  the  claim  is  that  the  trust  company  is  entitled  to  an 
allowance  under  the  law  and  practice  of  the  Court  for  looking  after 
the  corpus  of  the  fund  and  the  constant  watchfulness  and  care 
required  to  guard  the  fund  from  loss:  In  re  Williams  (1902),  4 
O.L.R.  501;  Re  McIntyre  (1904),  7 O.L.R.  548.  The  judgments 
in  these  cases  were  those  of  Mr.  Justice  Street,  whose  knowledge 
and  authority  as  to  administration  law  stood  high,  and  have  been 
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generally  followed  since.  See  also  Re  Farmers  Loan  Co.  (1904), 
3 O.W.R,  837. 

If  there  had  been  no  agreement  as  to  the  remuneration  of  the 
trust  company,  the  Court  would,  following  those  cases,  probably 
have  allowed  5 per  cent,  upon  income  paid  over  to  the  cestui  que 
trust , and  a further  “ annual  sum  ” for  the  trust  company’s  respon- 
sibility in  holding  and  guarding  the  capital.  The  trust  company 
also  contends  that  the  agreements  were  with  Mrs.  Powell,  the  life- 
owner,  and  that,  the  capital  being  that  of  her  son  as  remainderman, 
he  should  pay  according  to  the  practice  above  stated. 

It  is  to  be  noted  that  in  the  remuneration  agreement  of  the  5th 
March,  1901,  the  trust  company  required  Mrs.  Powell  to  indemnify 
it  against  any  claim  of  the  then  infant,  and  that  she  would 
procure  him  to  ratify  and  confirm  the  agreement,  which  he  after- 
wards did ; and  it  is  to  be  noted  also  that  he  became  a party  jointly 
with  his  mother  in  the  agreement  of  the  29th  January,  1914,  which 
continues  the  original  agreement.  It  may  be  said,  therefore,  that 
the  trust  company  dealt  with  him  throughout. 

The  point  to  be  decided  then  is,  whether  the  words  “ take  and 
receive  as  and  for  its  services  in  the  management  of  the  said 
funds  all  interest  ” over  and  above  the  fixed  rate,  exhaust  all  claims 
for  further  remuneration  as  trustees.  I am  of  opinion  that  they  do. 
There  is  no  fixed  or  rigid  rule  governing  the  scale  of  remunera- 
tion. A difficult  trust  is  worth  more  compensation  than  an  easy 
one:  Re  Hughes  (1918),  34  O.L.R.  594,  per  Rose,  J.  Each  case 
depends  upon  its  own  circumstances. 

In  this  case,  the  investments  and  the  sum  entrusted  to  the  com- 
pany are  not  guaranteed,  and  if  a loss  had  occurred  without  negli- 
gence or  failure  of  duty  the  trust  company  ’would  not  have  been 
liable.  There  was  referred  to  at  the  hearing  a security  offered  to 
the  public  by  the  trust  company  called  a “ guarantee  investment 
receipt,”  which  is  not  unlike  the  arrangement  in  question  except 
that  it  guarantees  to  return  the  money  entrusted.  This  makes  the 
investment  of  more  value;  but  there  is  nothing  in  this  document 
providing  for  remuneration  to  the  company  for  holding  and  guard- 
ing the  money  it  represents.  And  it  would  not  seem  just  to  lessen 
the  Rathbun  trust-fund  with  such  a deduction ; especially  as  its 
possibility  was  not  called  to  the  attention  of  the  parties  throughout 
the  long  term  of  the  trust,  or  when  the  agreement  for  compensation 
was  from  time  to  time  renewed.  Nor  was  the  present  claim  made 
as  it  might  have  been  at  a periodical  taking  of  accounts,  for  there 
were  none  such  applied  for. 

In  any  event,  the  principle  of  remuneration  is  -that  voluntary 
trustees  should  be  reasonably  paid  so  that  future  and  succeeding 
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trustees  will  not  shun  or  eschew  trusteeships.  And  here  it  appears 
that  the  trusteeship  turned  out  to  be  a profitable  piece  of  business 
for  the  trust  company,  because,  in  their  skilful  handling  of  it,  the 
difference  between  interest  received  and  interest  paid  to  Mrs. 
Powell  was  about  $500  per  annum.  Whereas,  if  the  principle  of 
In  re  Williams  and  the  cases  collected  in  Judge  Widdifi'eld’s 
“Executors’  Accounts”  (1919),  pp.  700-708,  had  to  govern,  the 
trust  company,  instead  of  getting  an  average  remuneration  of  about 
$500  per  year — as  a statement  put  in  shews — must  have  been  con- 
tent with  a much  less  sum.  Exitus  acta  probat. 

“ Management  ” and  “ service  ” here  include  taking  over,  keep- 
ing, and  paying  over  to  the  remainderman  the  capital  sum  entrusted. 

The  letters  of  counsel  or  solicitors  will  go  in  as  part  of  the 
material. 

There  will  be  judgment  for  the  amount  endorsed  on  the  writ, 
interest,  and  costs  of  action. 


[LENNOX,  J.] 

Re  Gibson  and  Township  of  Trafalgar. 

Highway — By-law  of  Township  Council  Opening  up  Original  Road- 
allowance — Municipal  Act,  R.S.O.  1914,  ch.  192,  secs.  478,  474,  494 — 
Motion  to  Quash — Substituted  Road  through  Applicants'  Farm — 
Whether  “ in  Place  of  ” Original  Allowance — Disputed  Question  of 
Fact — Affidavit-evidence — Validity  of  By-law — Absence  of  Provision 
for  Compensation. 

The  township  council  in  1922  passed  a by-law  to  open  and  establish  an 
original  road-allowance  as  a public  highway.  The  applicants,  alleg- 
ing that  a road  had  been  constructed  through  their  farm  and  had 
been  used  in  lieu  of  the  original  road-allowance,  and  that  a part  of 
the  original  road-allowance  had  been  in  their  possession  and  that  of 
their  predecessor  since  the  opening  of  the  road,  moved  to  quash  the 
by-law,  on  the  grounds  (1)  that  the  opening  and  establishment  of  the 
original  allowance  as  a highway  would  cause  them  loss  and  damage 
and  (2)  that  the  by-law  made  no  provision  for  compensation.  It  was 
not  proposed  by  any  one  that  the  road  across  the  farm  should  be 
abandoned  or  closed.  The  township  corporation  denied  that  the 
road  across  the  farm  was  opened  in  lieu  of  the  original  allowance:  — 

Held,  that,  if  the  applicants’  statements  were  well-founded,  the  road 
across  the  farm  was  legally  and  equitably  the  property  of  the  muni- 
cipality, and  parts  of  the  original  allowance  were  the  applicants’  pro- 
perty. This  was  the  effect  of  sec.  494  of  the  Municipal  Act,  R.S.0. 1914, 
ch.  192.  The  facts  were  in  dispute,  and  could  not  be  decided  upon  affi- 
davit-evidence. The  question  of  the  validity  or  invalidity  of  the  by- 
law was  not  to  be  determined  upon  the  presence  or  absence  of  a pro- 
vision for  compensation. 

Lister  v.  Township  of  Clinton  (1909),  18  O.L.R.  197,  explained  and  the 
statement  with  regard  to  that  case  in  Meredith  and  Wilkinson’s  Cana- 
dian Municipal  Manual,  p.  669,  corrected. 

Neither  sec.  473  nor  474  of  the  Act  has  anything  to  do  with  the  question 
arising  in  the  present  case. 

Review  of  the  cases  in  this  Province. 
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Motion  for  an  order  quashing  by-law  number  268  of  the  town- 
ship, a by-law  to  open  and  establish  an  original  road-allowance  as  a 
public  highway. 

The  motion  was  heard  by  Lennox,  J.,  in  the  Weekly  Court, 
Toronto. 
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G.  W.  Mason , K.C.,  for  the  applicants. 

Goldwin  Gregory , for  the  township  corporation. 


January  13.  Lennox,  J. : — The  grounds  alleged  in  support 
of  the  motion  are : — 

“(1)  That  the  opening  and  establishment  of  the  said  original 
allowance  for  road  will  cause  loss  and  damage  to  the  applicants. 

“(2)  That  the  said  by-law  makes  no  provision  for  compensation 
for  such  loss  and  damage  or  for  compensation  for  the  site  of  a road 
opened  up  and  established  across  the  farm  of  the  applicants  in  lieu 
of  the  said  original  allowance  for  road  and  another  original  allow- 
ance for  road  which  the  farm  of  the  applicants  abuts  on  the  north- 
east, or  for  a conveyance  to  the  applicants  of  the  road-allowance  last 
mentioned,  neither  of  the  said  applicants  nor  their  predecessors  in 
title  having  at  any  time  received  such  compensation.” 

The  applicants  claim  title  under  a mortgage  executed  by  their 
father,  an  owner  in  fee,  and  the  title  of  the  farm  is  not  disputed. 
They  swear  that  neither  they  nor  their  father  were  paid  anything 
for  the  land  used  as  a road,  and  it  is  not  pretended  that  they  were. 

They  also  swear : — 

“ That  during  the  lifetime  of  our  father,  William  Gibson,  a 
road  was  constructed  across  our  said  farm  in  lieu  of  two  original 
allowances  for  roads,  which  are  not  and  never  have  been  opened; 
that  the  said  two  original  road-allowances  adjoin  the  north-westerly 
and  north-easterly  boundaries  of  our  farm. 

“ That  the  said  road  is  and  has  been  used  as  a public  highway 
during  the  lifetime  of  our  father  and  during  our  occupation  and 
ownership  of  the  said  farm  in  lieu  of  the  said  original  allowances 
for  road  . . . and  that  statute-labour  and  public  moneys  of 

the  township  . . . have  been  expended  thereon  for  many  years 

past. 

“ That  a part  of  the  original  road-allowance  to  be  opened  by  the 
said  by-law  has  been  in  our  possession  and  the  possession  of  our 
father  since  the  opening  of  the  hereinbefore  mentioned  road. 

“ That  we  believe  that  the  said  by-law  ...  is  illegal,  in 
that  no  provision  is  made  for  compensation  to  us  for  the  loss  of  the 
said  part  of  the  said  road-allowance. 

“ That,  by  reason  of  the  foregoing  facts,  we  believe  that  we  are 
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entitled  to  a conveyance  of  the  original  road-allowance  adjoining 
the  north-easterly  boundary  of  our  farm.” 

It  is  not  proposed  by  either  party  that  the  road  across  the  farm 
should  be  abandoned  or  closed.  The  land  the  applicants  will  lose, 
if  it  is  theirs,  is  the  one-half  width  of  the  road-allowance  north- 
west of  their  farm,  less  than  an  acre,  judging  by  the  plan  annexed 
to  their  affidavit.  They  also  claim  the  whole  of  the  allowance  for 
road  adjoining  their  farm  on  the  north-east  — why  the  whole  width 
I do  not  know,  but  counsel  for  the  respondents  said  they  were  ready 
to  convey  it.  They  also  appear  to  be  looking  for  payment  for  the 
land  taken  from  their  farm ; and,  if  this  has  not  been  paid  for,  and 
is  to  be  retained  as  a highway,  whether  it  is  an  enforceable  claim 
or  not,  it  appears  to  be  an  honest  and  fair  demand.  However, 
neither  the  allowance  upon  the  north-east  nor  the  question  of  pay- 
ment is  pertinent  to  the  motion,  and  the  latter  claim  is  inconsistent 
with  the  applicants’  allegation  of  a substituted  road.  If  their  state- 
ments are  well-founded,  the  road  across  the  farm  is  legally  and 
equitably  the  property  of  the  municipality,  and  parts  of  the  original 
road-allowances  are  theirs:  Municipal  Act,  R.S.O.  1914,  ch.  192, 
sec.  494.*  What  is  simply  in  dispute  is  a question  of  fact,  namely, 
the  circumstances  under  which  the  road  was  opened.  The  respon- 
dents deny  that  the  road  across  the  farm  was  opened  in  lieu  of,  or, 
as  the  statute  now  has  it,  “ in  place  of,”  the  original  allowances 
referred  to,  or  either  of  them,  and  say  that  it  is  the  perpetuation 
of  an  Indian  trail  existing  long  before  the  advent  of  any  of  the 
Gibsons,  and  presumably  before  the  township  was  opened  for 
settlement. 

/ 

On  the  other  hand,  the  site  of  this  road  was  included  in  the 
grant  from  the  Crown,  and  the  applicants  claim  as  successors  in 
title  under  this  grant. 

* 494. — (1)  A person  in  possession  of  the  whole  or  any  part  of  an 
original  allowance  for  road  in  place  of  which  he  or  any  of  his  prede- 
cessors in  title  has  laid  out  and  opened  a new  road  or  street  without 
receiving  compensation  for  the  site  of  it  shall  be  entitled  to  the  soil 
and  freehold  of  such  allowance  or  part  of  it,  and  if  it  has  not  already 
been  conveyed  to  him  or  to  his  predecessor  in  title  to  a conveyance 
of  it. 

(2)  Where  there  are  more  persons  than  one  in  such  possession 
each  shall  be  entitled  to  and  to  a conveyance  of  the  soil  and  freehold  of 
that  part  of  the  allowance  upon  which  his  land  abuts  to  the  middle 
line  of  the  allowance. 

(3)  If  the  road  has  not  been  adopted  by  by-law  of  the  council  or 
otherwise  assumed  for  public  use  by  the  corporation  this  section  shall 
not  apply  until  the  new  road  or  street  is  adopted  by  by-law  of  the 
council,  and  the  council  by  by-law  declares  that  the  original  allowance 
is  in  its  opinion  useless  to  the  public. 

(4)  This  section  shall  apply  to  roads  and  to  streets  hereafter  laid 
out  and  opened  and  to  such  as  have  been  heretofore  laid  out  and  opened. 
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The  motion  was  launched  under  a distinct  misapprehension  of 
the  law,  largely  growing  out  of  the  reasons  for  judgment  in  Lister 
v.  Township  of  Clinton  (1909),  18  O.L.R.  197,  and  this  misap- 
prehension was  common  to  both  sides ; pro  and  con,  the  motion  was 
argued  as  if  the  defect,  if  any,  in  the  by-law  was  the  omission  of  a 
provision  for  compensation.  That  is  not  the  point  at  all:  the 
question  of  the  validity  or  invalidity  of  the  by-law  is  not  to  be 
determined  upon  the  presence  or  absence  of  a provision  for  com- 
pensation— if  invalid,  it  would  have  been  equally  invalid  if  com- 
pensation had  been  provided  for — its  validity  or  invalidity  depends 
upon  the  solution  of  this  question:  who  owned  the  original  allow- 
ance for  road,  north-west  of  the  Gibson  farm,  when  the  by-law  was 
passed  ? 

If  the  applicants  can  clearly  establish  the  facts  and  circum- 
stances they  allege,  or,  as  I should  put  it,  indefinitely,  dis jointly, 
and  incompletely  outline,  this  strip  of  land  is  theirs  by  reason  of 
sec.  494  of  the  Act,  as  undisputedly  as  if  they  had  directly  obtained 
the  patent  thereof  from  the  Crown,  and  the  by-law  purporting  to 
deal  with  it  as  if  it  were  the  property  of  the  municipal  corporation 
was  unauthorised  and  invalid.  And,  if  the  applicants  can  bring 
themselves,  by  evidence,  within  the  provisions  of  sec.  494,  they 
were  and  are  by  force  of  the  section  entitled  to  a deed;  but  the 
absence  of  a deed  does  not  affect  their  title,  the  title  vested  in  their 
predecessor  in  title  by  reason  of  the  provisions  of  the  section,  and 
the  deed  is  evidentiary  only,  or  a muniment  of  title.  I have  not 
overlooked  sec.  493,  but  the  facts  outlined  range  themselves  within 
sec.  494.  Prima  facie,  of  course,  the  title  is  in  the  municipality. 
It  is  for  the  applicants  to  prove  their  case.  If  they  do,  the  land  is 
theirs  ; and,  if  the  municipality  wants  it,  it  can  only  be  obtained 
by  agreement  or  expropriation  proceedings:  sec.  322  and  cognate 
provisions  of  the  Miinicipal  Act.  This  is  the  applicants’  side  of  the 
case. 

Now  take  the  other  side  of  it — the  other  possibility — the  appli- 
cants fail  to  prove  their  outlined  allegations.  Well,  if  they  do, 
they  drop  back  twenty  sections  and  have  no  case.  They  come  within 
sec.  474,  and  it  has  not  been  suggested  that  the  specific  provisions 
of  that  section  have  not  been  observed;  beyond  the  procedure  im- 
posed by  the  section  the  council  was  not  bound  to  go;  and  the 
by-law  is  unassailable.  This  is  the  other  side,  but  not  dependent, 
in  the  first  instance,  upon  evidence  called  by  the  respondents. 

The  vicissitudes  of  fortune  have  been  strangely  against  Lister 
v.  Township  of  Clinton.  The  other  day  Mr.  Gregory,  endeavouring 
to  distinguish  it,  argued  that  it  was  decided  under  a section  of  the 
then  Municipal  Act  corresponding  with  sec.  473,  not  474,  of  the 
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present  Act.  That  is  an  error — neither  the  facts  nor  the  decision 
had  any  relation  to  either  sec.  473  or  474,  and  the  evidence,  the 
reasons,  and  the  decision,  whether  right  or  wrong,  are  expressed 
with  singular  clearness.  This  is,  perhaps,  a little  matter,  a kind  of 
thing  that  occurs  in  Court  almost  every  day.  But  it  is  of  more 
consequence  that  the  learned  authors  of  Meredith  and  Wilkinson’s 
Trafalgar.  Canadian  Municipal  Manual,  reversing  the  argument,  foot-note  it 
under  sec.  474,  and  say  (p.  669)  : — 

“It  was  held  under  the  corresponding  section  of  3 Edw.  VII. 
ch.  19,  sec.  641(1),  that  when  the  municipal  council  proposes  to 
open  the  original  allowance  for  road,  the  owner  of  the  abutting 
land. is  entitled  to  compensation:  Lister  v.  Township  of  Clinton , 
18  O.L.R.  197,  13  O.W.R.  582.  In  this  case  the  by-law  was  quashed 
upon  the  ground  that  it  did  not  provide  for  the  compensation  to 
which  the  landowner  was  held  to  be  entitled.  This  would  seem 
not  to  be  a good  ground  for  quashing  the  by-law.  It  is  not  essential 
that  such  a by-law  should  provide  for  compensation.” 

That  this  case  was  decided  under  sec.  641  of  the  Municipal  Act, 
3 Edw.  VII.  ch.  19,  is,  of  course,  correct;  but,  with  respect,  I 
submit  it  was  not  decided  upon  the  construction  of  sec.  474.  I 
have  already  referred  to  this  section,  and  it  seems  to  me  clear 
beyond  possible  room  for  argument  that,  in  cases  coming  within 
its  provisions,  a provision  for  compensation  cannot  be  necessary, 
and  for  the  all-sufficient  reason  that  in  such  cases  there  is  no  com- 
pensation payable.  It  is  true  that  sec.  642  is  also  referred  to  in 
Lister  v.  Township  of  Clinton , and  with  alterations  this  has 
become  sec.  474,  but  the  judgment  did  not  in  any  way  turn  upon 
a construction  of  that  section.  iSection  641,  upon  which  the  deci- 
sion is  based,  redrafted,  is  sec.  494,  not  474,  of  the  Municipal  Act 
as  we  now  have  it.  If  I may  say  so,  with  great  respect,  I agree 
with  the  decision  in  Lister  v.  Township  of  Clinton  upon  the  facts 
of  that  case  as  the  learned  Judge  found  them;  those  facts  in  sub- 
stance being,  that  the  road  along  the  shore-line  was  opened  and 
for  years  used  as  a highway  in  lieu  of  the  original  allowance  for 
road,  and  the  site  of  the  substituted  road  had  not  been  paid  for; 
agreeing  as  it  does  in  this  respect  with  cases  I shall  later  have 
occasion  to  refer  to;  but,  with  deference,  I am  not  able  to  agree 
with  the  reason,  namely,  that  the  absence  of  a provision  in  the 
by-law  for  compensation  was  the  defect,  for  under  sec.  641,  as  under 
sec.  494,  no  question  of  compensation  was  presented,  as  in  all  cases 
coming  within  sec.  641,  now  494,  the  title  of  the  municipality  is 
divested  and  vested  in  the  unpaid  landowner,  and  the  council  can- 
not thereafter  deal  with  it  as  if  it  were  their  own.  I quite  realise 
that  putting  the  construction  above  set  out  upon  secs.  494  and  474, 
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I have  been  speaking  somewhat  dogmatically  and  without  any 
direct  authority,  so  far  as  I am  aware,  to  give  it  weight,  but  I have 
come  upon  a great  many  cases  that  appear  to  recognise  the  views  I 
have  endeavoured  to  express,  and  in  view  of  the  very  great  import- 
ance of  the  question  I think  it  is  well  worth  while  to  quote  pretty 
liberally  from  the  judgments  of  some  of  the  eminent  Judges  who 
have  dealt  with  the  rights  of  opposing  parties  arising  out  of  similar 
provisions  of  the  Municipal  Acts  from  time  to  time  in  force. 

In  Beemer  v.  Village  of  Grimsby  (1886),  13  A.R.  225,  Patter- 
son, J.A.,  at  pp.  226,  227,  said: — 

“ The  facts  bring  the  case  as  distinctly  within  the  terms  of  sec- 
tion 551  (Municipal  Act,  1883)  as  one  can  well  conceive  without 
some  formal  record,  or  evidence  from  living  memory,  of  the  laying 
out  of  the  one  road  and  of  the  terms  upon  which  possession  of  the 
other  was  taken;  and  it  is  not  to  be  denied  that  an  important 
purpose  and  most  useful  effect  of  legislation  like  that  now  to  be 
construed,  is  the  settling  of  questions  which  from  the  unavoidably 
informal  character  of  the  transactions  of  the  early  settlers,  and  the 
passing  away  of  the  whole  generation,  could  not  now  be  brought 
into  litigation  without  risk  of  creating  confusion  and  doing  in- 
justice. The  law  under  section  551  is,  that  in  either  of  the  two 
cases  described  in  it,  ‘ the  owner,  if  his  lands  adjoin  the  original 
allowance,  shall  be  entitled  thereto  in  lieu  of  the  road  so  laid  out/  ” 

And,  should  it  be  argued  that  the  fact  that  the  corporation  has 
not  conveyed  differentiates  this  case  from  one  of  expropriation 
affecting  lands  held  under  patent  from  the  Crown,  the  learned 
Judge  discusses  this  point  at  p.  228,  where  he  says : “ The  declara- 
tion that  the  man  in  possession  is  entitled  to  the  land,  coupled  with 
the  extinguishment  of  the  title  of  the  municipality,  is  a statutory 
conveyance.  This  conclusion  is  not  displaced  by  any  inference  to 
be  drawn  from  the  fact  that  power  to  convey  is  given  to  the  muni- 
cipality in  terms  wide  enough  to  cover  the  case;”  and  points  out 
that  the  conveyance  is  to  serve  as  “ a muniment  of  title  capable  of 
registration  and  of  being  preserved  as  evidence,  although  unneces- 
sary for  the  purpose  of  vesting  the  fee.” 

This  principle  of  supplementing  an  absolute  title  by  evidence 
or  additional  evidence  of  title  was  provided  for  in  cases  of  tax  sales 
under  6 Geo.  IV.  ch.  7,  providing  for  the  issue  of  a patent,  and  in 
RycJcman  v.  V anV oltenburg  (1857),  6 IT.C.C.P.  385,  Chief  Justice 
Draper  said : — 

“When  it  is  remembered  that  after  the  lapse  of  several  years 
great  difficulties  might  be  met  with  in  establishing  step  by  step 
against  an  adverse  claimant,  a title  so  derived,  it  will  not  be  con- 
sidered a useless  enactment  to  enable  such  purchasers  to  obtain  a 
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grant  from  the  Crown  in  their  own  names,  thereby  establishing 
their  title  and  providing  the  easiest  mode  of  its  proof  ” 

If  it  is  suggested  that  in  any  event  the  by-law  might  still  be 
valid  as  a step  towards  expropriation,  I would  not  think  the  point 
was  well  taken,  for  the  municipality  is  claiming  as  of  right.  In 
Beemer  v.  Village  of  Grimsby  (1884),  8 O.E.  98,  Osier,  J.A.,  at  p. 
103,  said: — 

“•Mr.  Aylesworth  argued  that  since  the  Act  44  Viet.  ch.  241, 
secs.  15  and  16(0.)  . . . the  only  remedy  for  persons  claim- 

ing an  interest  in  a road-allowance  was  by  arbitration  to  fix  the 
compensation. 

“ That  Act,  as  I read  it  ” (now  sec.  478)  “ only  relates  to  a case 
where  the  council  have  in  good  faith  intended  to  open  a road- 
allowance,  but  by  mistake  have  not  done  so  on  the  true  line.  It 
does  not  touch  a case  such  as  this,  where  they  profess  to  open  it  as 
of  right,  denying  that  any  one  has  acquired  a title  to  it  under  sec. 
531,  or  corresponding  sections  of  former  Municipal  Acts.  They 
may  be  able  to  pass  a by-law  for  taking  this  land  and  laying  down  a 
road  thereon,  by  the  same  or  another  by-law  providing  for  com- 
pensation to  the  owners.  But  the  by-law  now  in  question,  which 
purports  to  open  the  road-allowance  as  of  right,  ought,  in  my 
opinion,  to  be  quashed,  with  costs.” 

Be  Burritt  and  Township  of  Marlborough  (1869),  29  U.C.R. 
119,  was  decided  upon  affidavits,  and  in  giving  judgment  quashing 
the  by-law  Chief  Justice  Richards,  at  pp.  131,  132,  said: — 

“ The  question  here  is,  whether  these  proprietors,  if  they  or 
those  under  whom  they  claim  opened  the  road  without  receiving- 
compensation  therefor,  and  being  in  possession  of  the  concession 
road,  are  not  entitled  thereto  in  lieu  of  the  road  laid  out  ; and  if 
they  are,  can  they  be  deprived  of  the  same  by  a by-law  directing 
it  to  be  opened  as  an  original  allowance  for  road? 

“ The  section  of  the  statute  certainly  contemplates  that  the 
municipality  may  convey,  and  if  they  are  to  exercise  their  discre- 
tion as  to  conveying  and  refuse  to  do  so  when  they  ought,  the 
positive  effect  of  the  enactment,  which  declares  that  the  parties 
in  possession  of  the  original  allowance  e shall  be  entitled  thereto/ 
may  be  destroyed,  unless  the  courts  have  power  to  compel  the  muni- 
cipality to  convey,  or  unless  the  enactment  itself  gives  them  a title 
thereto.  . . . 

“ In  any  view,  I do  not  think  we  should  permit  a by-law  to  stand 
which  assumes  to  dispose  of  the  rights  of  these  parties  as  if  they 
had  no  claim  whatever  to  this  road-allowance,  and  for  that  reason, 
if  for  no  other,  we  should  quash  the  by-law  if  we  are  satisfied  that 
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the  facts  bring  this  party  seeking  to  quash  it  within  the  provision 
of  the  statute. 

“ It  was  not  argued  that  the  . 334th  section  would  only  apply 
to  the  person  who  actually  laid  out  the  road  ...  It  seems  to 
me  the  Legislature  intended  to  confirm  the  title  of  the  party  who 
took  possession  of  the  concession  road,  and  opened  another  in  lieu 
thereof,  without  other  compensation,  and  that  title  will  be  affirmed 
to  him  who  holds  in  privity  with  the  person  who  took  possession 
of  the  allowance  and  opened  the  new  road  instead  thereof.” 

Section  494  expressly  provides  for  persons  in  possession  whose 
“ predecessors  in  title  ” laid  out  a road,  and  the  exception  created 
by  subsec.  3 is  met  by  the  uncontroverted  oath  of  the  applicants 
that  public  moneys  and  statute  labour  of  the  municipality  have 
been  expended  thereon  for  many  years.  It  may  be  that  the  new 
road  “ has  not  been  adopted  by  by-law,”  but  it  has  “ been  assumed 
for  public  use,”  if  money  and  statute  labour  have  been  expended 
upon  it  as  sworn  to,  and  has  thereby  become  “ a common  and 
public  highway  ” by  force  of  sec.  432. 

There  is  much  more  solid  ground,  apparently,  upon  which  to 
base  the  argument  of  a provision  for  compensation  as  a prerequisite 
in  cases  falling  within  sec.  473,  “ stopping  up,  altering  or  diverting 
any  highway,”  than  under  sec.  494,  for  there  the  right  to  “ com- 
pensation ” is  clearly  recognised  as  a probable  consequence ; and  in 
Re  Seguin  and  Village  of  Hawlcesbury  (1912),  4 O.W.N.  521,  9 
D.L.R.  487,  the’  Divisional  Court  appears  to  have  regarded  a pro- 
vision in  the  by-law  for  compensation  as  essential  to  its  validity. 

This  was  also  the  opinion  of  Gwynne,  J.,  in  In  re  McArthur  and 
Township  of  Southwold  (1878),  29  U.C.C.P.  216;  but,  although 
it  was  a case  of  stopping  up  a highway,  the  judgment  was  reversed 
by  the  unanimous  judgment  of  the  Court  of  Appeal  (1878),  3 A.R. 
295:  see  judgment  of  Burton,  J.A.,  p.  299;  and  a provision  for 
compensation  was  not  thought  necessary,  even  in  cases  of  this  class, 
by  Wilson,  J.,  in  In  re  Thurston  and  Township  of  Verulam  (1876), 
25  U.C.C.P.  593,  nor  by  Teetzel,  J.,  in  Re  McLean  and  Town  of 
North  Bay  (1906),  7 O.W.R.  169. 

I have  come  to  the  conclusion  that,  if  the  parties  cannot  come  to 
an  agreement,  the  question  of  the  validity  or  invalidity  of  the  by- 
law will  have  to  be  determined  by  the  trial  of  an  issue  upon  evidence 
shewing  whether  or  not  as  a matter  of  fact  this  road  was  opened  as 
the  applicants  contended  <e  in  place  of  ” — to  use  the  words  of  the 
statute  as  it  is  now  framed — the  two  original  allowances  for  road 
referred  to,  or,  if  in  place  of  one  only  of  them,  in  place  of  the  one 
now  to  be  opened ; for  the  by-law  does  not  touch  the  allowance  on 
the  north-east  of  the  Gibson  farm,  and  to  shew  that  the  road  was 
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Lennox,  J.  “ in  place  of  v that  allowance  would  be  of  no  avail ; the  by-law  would 
be  valid  nevertheless. 

I cannot  decide  the  facts  upon  the  material  before  me,  and  I 
Gibson  would  not  decide  them  upon  further  affidavit-evidence  furnished 
Township  ^bis  stage.  There  is  an  easy  way  to  avoid  the  waste  of  money 
of  involved  in  a trial  upon  the  viva  voce  evidence  of  the  oldest  inhabi- 
Trafalgab.  The  elections  are  over  for  another  year.  The  substantial 

matter  involved  is  the  fair  value  of  the  land  used  and  hereafter 
to  be  used  as  a highway  across  the  applicants'  farm.  There  is  no 
pretence  that  it  has  been  paid  for;  there  can  be  no  argument  that 
the  public  should  have  it  for  nothing.  Make  the  owners  a fair  offer 
for  it,  and  if  this  fails  appoint  some  reputable,  intelligent  man  to 
decide  the  difference,  and  when  that  is  done  I will,  upon  consent, 
dismiss  the  motion,  adjusting  the  costs  as  under  the  circumstances 
may  appear  right.  (See  suggestions  of  Wilson,  J.,  in  the  Thurston 
case,  above,  at  p.  598). 

Failing  this,  there  will  be  an  order  for  trial  of  an  issue,  with 
costs  of  this  motion  and  subsequent  costs  to  be  disposed  of  by  the 
trial  Judge;  order  not  to  issue  for  10  days  without  leave. 


[APPELLATE  DIVISION.] 

Judson  y.  McQuain. 

Trial — Motion  for  New  Trial  on  Ground  that  Defendant  not  Called  as 

Witness — No  Witnesses  Called  on  Behalf  of  Defendant — Affidavit  of 

Counsel  for  Defendant. 

Upon  an  appeal  by  the  defendant  from  the  judgment  at  the  trial  in 
favour  of  the  plaintiff  upon  the  findings  of  a jury,  the  sole  ground 
urged  was  that  the  defendant  had  not  had  an  opportunity  to  give  his 
evidence  before  the  jury.  It  appeared  that  counsel  for  the  defendant 
decided  to  call  no  witnesses;  and  it  was  held,  that  that  was  no 
ground  for  a new  trial — to  allow  the  defendant  to  have  another 
chance  of  convincing  another  jury  in  another  way  would  violate  all 
principles  of  fair  play. 

The  filing,  in  support  of  the  appeal,  of  an  affidavit  of  the  barrister  who 
acted  as  senior  counsel  for  the  defendant  was  objectionable. 

An  appeal  by  the  defendant  from  the  judgment  of  Meredith, 
C.J.C.P.,  at  the  trial,  upon  the  findings  of  a jury,  in  favour  of  the 
plaintiff,  for  the  recovery  of  $700  damages  in  an  action  for  trespass. 

January  16.  The  appeal  was  heard  by  Riddell,  Middleton, 
Logie,  and  Fisher,  JJ. 

J.  A.  Paterson,  K.'C.,  for  the  appellant. 

J.  P.  MacGregor,  for  the  plaintiff,  respondent. 
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January  17.  The  judgment  of  the  Court  was  read  by  Riddell, 
J. : — An  action  for  trespass,  etc.,  resulting  in  a verdict  for  the 
plaintiff  for  $700. 

The  defendant  appealed  on  many  grounds  stated  in  his  notice 
of  appeal ; none  of  these,  however,  was  urged  before  us,  the  defend- 
ant relying  upon  the  alleged  fact  that  he  had  not  had  an  opportunity 
to  give  his  evidence  before  the  jury.  This  ground  is  not  taken  in  the 
notice  of  appeal,  as  it  should  have  been;  but  we  have  heard  full 
argument  upon  it. 

The  defendant  makes  an  affidavit  that  he  is  “ utterly  unable  to 
understand  why  my  counsel  did  not  give  me  an  opportunity  to  give 
any  evidence  at  the  trial  of  this  action;”  that  he  had  an  appoint- 
ment with  his  counsel  to  go  over  the  case  on  the  afternoon  of  the 
17th  October;  that  he  went  to  the  counsels  office  for  that  purpose 
and  had  not  seen  him  till  he  came  out  and  said  that  the  case  was 
called;  that,  being  hard  of  hearing,  he  did  not  hear  the  evidence 
for  the  plaintiff  except  fragmentarily,  and  did  not  know  the  effect 
of  this  evidence,  as,  “ had  I known  the  proper  time  to  step  forward 
and  demand  to  be  given  an, opportunity  to  explain  my  case  and  give 
my  evidence,  I should  most  assuredly  have  done  so/5  “ My  counsel 
at  the  trial  had  absolutely  no  instructions  whatever  from  me  to 
not  put  me  in  the  witness-box  and  allow  me  to  give  my  evidence, 
and  in  omitting  to , call  me  and  allow  me  to  give  my  evidence  I 
have  no  hesitation  in  saying  he  was  acting  wholly  against  my 
instructions  or  consent  . . . My  complaint  is  that  my  case 

was  not  properly  conducted.  It  cannot  be  said  that  counsel  had  no 
opportunity  to  ascertain  my  evidence,  inasmuch  as  the  trial  of  the 
case  commenced  on  the  17th  October,  1922,  and  continued  until 
the  evening  of  that  date,  and  was  taken  up  next  morning,  the  18th 
October,  at  10  o’clock.  Two  of  the  plaintiff’s  witnesses  were 
examined  on  the  17th  October  and  three  on  the  18th  October,  and 
I was  not  called  upon  at  all.  On  the  evening  of  the  17th  I gave 
my  solicitor  a series  of  questions  which  I wished  him  to  ask  me,  and 
I wished  to  be  called  upon  as  a witness.” 

The  somewhat  novel  and  wholly  objectionable  practice  has  been 
followed  of  filing  an  affidavit  by  the  barrister — he  swears  “ it  was 
owing  to  this  ” (i.e.,  that  the  plaintiff  did  not  hear  all  the  counsel 
said  to  him  in  the  few  minutes  they  had  together)  “ and  the  fact 
that  I went  into  the  case  without  adequate  instructions  that  I 
decided  to  offer  no  evidence  at  the  trial  on  behalf  of  the  defendant.” 
At  the  trial  appeared  for  the  defendant  not  only  the  special  counsel 
retained,  but  also  the  solicitor  for  the  defendant,  who  as  a barrister 
cross-examined  the  plaintiff’s  witness,  D.  W.  Judson,  special  counsel 
taking  the  cross-examination  of  the  other  four. 


App.  Div. 

1923. 

Judson 

v. 

MoQuain. 
Riddell.  J. 


350 


ONTARIO  LAW  REPORTS. 


[VOL. 


App.  Div. 
1928. 

JUDSON 

V. 

McsQuain. 
Riddell,  J. 


We  have  no  , affidavit  from  the  solicitor  and  nothing  to  shew 
why  he  did  not  call  his  client  and  ask  him  the  questions  his  client 
swears  he  was  instructed  to  ask — we  have  nothing  to  shew  why  he 
failed  to  communicate  the  questions  to  the  other  counsel  if  in  fact 
he  did  not— for  all  that  appears  he  did  so,  and  after  a consultation 
it  was  decided  not  to  call  the  defendant. 

Whatever  be  the  explanation,  counsel  decided  to  call  ,no  wit- 
nesses, and  thereby  had  the  advantage  of  the  last  address  to  the 
jury — probably  this  was  a wise  decision — at  all  events,  it  is  a 
decision  which  every  barrister  of  experience  has  had  to  make  time 
and  again. 

The  client  stood  by  and  did  not  object ; he  saw  that  he  was  not 
being  called,  but  did  not  insist — and  it  would  he  intolerable  to  allow 
him,  having  had  all  the  advantage  of  one  course,  to  have  another 
advantage  now  by  trying  another  course.  t 

We  need  not  consider  the  cases  in  which  a counsel  against  the 
instructions  of  his  client  settles — counsel  are  retained  to  fight 
cases,  not  as  a rule  to  settle  them. 

But  in  the  conduct  of  a trial  the  rule  is  plain. 

“ The  authority  of  counsel  at  the  trial  of  an  action  extends, 
when  it  is  not  expressly  limited,  to  the  action  and  all  matters 
incidental  to  it  and  to  the  conduct  of  the  trial,  such  as  . . . 
calling  or  not  calling  witnesses  . . :**  Halsbury’s  Laws  of 

England,  vol.  2,  p.  398,  para.  667,  and  cases  cited.  “ The  consent 
of  the  client  is  not  needed  for  a matter  which  is  within  the  ordinary 
authority  of  counsel:”  ib. 

The  fact  that  counsel  has  not  called  any  witnesses  for  the 
defence  is  no  ground  for  a new  trial,  whether  this  was  due  to  his 
yielding  to  the  advice  of  others,  as  in  Brown  v.  Sheppard  (1856), 
13  TJ.C.R.  178  (Burns,  J.,  calls  this  a “novel  ground  for  applying 
for  a new  trial,”  but  we  have  progressed  since  his  day)  ; or  to  the 
fact  that  he  rested  his  defence  on  what  appeared  from  the  evidence 
of  the  plaintiff,  as  in  Young  v.  Moodie  (1857),  6 TJ.C.C.P.  244;  or 
to  relying  upon  the  weakness  of  the  plaintiff’s  evidence  and  desiring 
to  have  the  last  word  to  the  jury,  as  in  Hurrell  v.  Simpson  (1862), 
22  TJ.C.R.  56 — even  though  the  Court  should  be  dissatisfied  with 
the  verdict. 

It  would  be  to  violate  all  principles  of  fair  play  to  allow  the 
defendant  to  have  another  chance  of  convincing  a jury  in 
another  way.  Interest  reipublicce  ut  sit  finis  litium — there  is 
nothing  in  principle  or  authority  to  support  the  motion,  and  it 
must  be  dismissed  with  costs. 

Appeal  dismissed  with  costs. 
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[APPELLATE  DIVISION.] 

Besner  v.  Trickey. 

Vendor  and  Purchaser — Agreement  for  Sale  of  Land — Description  by 
Boundaries — Statement  of  Number  of  “ Arpents  ” Contained  within 
Boundaries — Subsequent  Conveyance  by  Deed — Different  Descrip- 
tion— Erroneous  Statement  of  Number  of  Acres — Mistake  of  Con- 
veyancer— Belief  of  both  Parties  that  Deed  in  Accordance  with 
Agreement — Absence  of  Fraud — Refusal  of  Compensation. 

Compensation  may  be  awarded  to  a purchaser  of  land  after  deed  and 
payment  of  the  purchase-money,  hut  only  where  the  contract  of  sale 
gives  the  right. 

Clarice  v.  Ramuz,  [1891]  2 Q.B.  456,  and  earlier  cases,  followed. 

The  evidence  shewed  that  the  real  contract,  the  final  contract,  was  a 
document  drawn  up  in  the  French  language,  describing  the  subject 
of  the  contract  as  “ contenant  environ  300  arpents  de  terre,”  and 
giving  the  boundaries,  which  were  pointed  out  to  the  purchaser  at 
the  time  ofrthe  contract,  but  the  property  subsequently  conveyed  by 
deed  was  described  in  a different  way  and  as  containing  285  acres  of 
land  more  or  less.  All  parties  supposed  that  the  deed  was  merely  a 
formal  expression  and  carrying  out  of  the  contract.  The  land  was 
actually  245  acres  or  290  arpents — which  was  “environ  300  arpents;" 
and  no  fraud  was  found : — 

Held,  that  the  plaintiff  was  not  entitled  to  compensation  for  the  defi- 
ciency in  acreage  according  to  the  deed:  the  rights  of  the  parties 
should  not  be  prejudiced  by  the  error  of  a conveyancer. 

An  appeal  by  the  defendant  from  the  judgment  of  Meredith, 
C.J.C.P.,  at  the  trial,  in  favour  of  the  plaintiff,  in  an  action  for 
damages  for  misrepresentation  as  to  acreage  upon  the  sale  of  a 
farm. 

January  15.  The  appeal  was  heard  by  Riddell,  Middleton, 
Logie,  and  Fisher,  JJ. 

D.  L.  McCarthy,  K.C.,  for  the  appellant. 

J.  A.  Macintosh , K.C.,  for  the  defendant,  respondent. 

January  17.  Riddell,  J. : — The  defendant  owned  a farm  in 
the  township  of  Lancaster,  bounded  on  the  south  by  the  river  St. 
Lawrence,  on  the  north  by  the  Grand  Trunk  Railway,  on  the  west 
by  the  farm  of  Mr.  TelesphQre  Leroux,  and  on  the  east  by  that  of 
Mr.  Sandy  Dunn. 

The  plaintiff  is  a farmer  in  the  same  township,  who  heard 
that  this  farm  was  for  sale  and  went  to  the  defendant’s  place  to 
buy — his  father  accompanying  him. 

The  defendant  took  the  purchaser  and  his  father  upon  the 
verandah  and  undoubtedly  shewed  the  land  extending  to  the  river 
at  the  south — all  parties  knew  the  boundaries  to  the  east  and  west. 
The  defendant  says  that  he  told  the  plaintiff  what  they  were,  and 
this  is  not  denied.  As  to  the  northern  boundary,  the  defendant 
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undoubtedly  pointed  out  the  Grand  Trunk  Railway  line — he  says 
that  he  told  the  other  parties  that  that  was  the  northern  boundary ; 
the  plaintiff  denies  this,  the  father  will  not.  From  what  subse- 
quently took  place  I have  no  doubt  that  the  defendant  did  state 
that  the  line  of  railway  was  the  northern  boundary  of  his  land. 

No  document  was  drawn  up  at  the  time,  but  a bargain  was  made 
for  the  sale  of  the  farm  for  $15,000;  and  the  plaintiff  gave  a cheque 
for  $500  in  part  payment. 

The  plaintiff  says : “ A few  days  afterwards  I come  once  with 
Mr.  Bourbonnais,  and  he  tried  to  make  an  agreement,  and  he 
wasn’t  able  to  do  it,  and  we  went  back,  and  I come  back  with  Mr. 
Pharand,  and  we  made  the  agreement  that  is  here  now.”  “ I 
came  to  complete  the  bargain,  and  we  passed  the  agreement  for 
sale.” 

The  plaintiff  got  Antoine  Pharand  to  go  with  him  to  draw  up 
the  contract,  “ to  complete  the  bargain ;”  Pharand  drew  up  the 
contract  in  French,  the  language  spoken  by  all ; it  was  read  over  to 
the  parties  and  signed,  with  Pharand  witnessing. 

The  contract  is  for  the  sale  of  No.  6 and  the  half  of  No.  7 
“ contenant  environ  300  arpents  de  terre  ” — containing  about  300 
arpents  of  land — bounded  on  the  front  by  the  river  St.  Lawrence, 
on  the  other  side  by  the  Grand  Trunk,  west  side  by  Mr.  Telesphore 
Leroux,  and  east  side  by  Mr.  Sandy  Dunn.  And  at  one  time  the 
defendant  pointed  out  to  the  conveyancer  Pharand,  in  the  presence 
of  the  plaintiff,  the  Grand  Trunk  Railway  as  the  northern  boundary 
of  the  property. 

There  can  be  no  question  that  all  parties  understood  thoroughly 
the  boundaries  of  the  land  sold. 

No  other  bargain  was  made;  the  defendant  went  to  a country 
conveyancer — the  “lawyer’s  friend  ” — who  got  what  he  supposed  was 
the  correct  description  from  the  assessment  roll,  and  had  the  defend- 
ant (on  the  6th  March,  1919)  convey  “firstly  the  west  half  of  lot 
number  six  in  the  first  concession  of  the  said  township  of  Lancaster 
containing  one  hundred  acres  of  land  more  or  less  and  secondly  all 
that  part  of  lot  number  seven  in  the  said  first  concession  of  the  town- 
ship of  Lancaster  lying  south  of  the  Grand  Trunk  Railway  and 
containing  one  hundred  and  eighty-five  acres  of  land  more  or  less  ” 
— and  the  plaintiff  accepted  the  deed,  “ trusting  on  the  agreement 
to  sell  that  had  been  drawn,  thinking  the  deed  was  the  same.” 

There  is  not  the  slightest  doubt  that  all  parties  believed  that 
the  deed  simply  implemented  the  “ agreement  to  sell  that  had  been 
drawn;”  and  it  would  be  grossly  inequitable  to  hold  either  party 
bound  by  the  mistake  of  a conveyancer. 

The  plaintiff  went  into  possession  of  the  land  in  March,  1919, 
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and  has  ever  since  remained  in  possession — never  having  occupied 
or  claimed  any  land  except  within  the  boundaries  stated. 

The  neighbours  told  him  that  he  had  no  land  north  of  the 
Grand  Trunk,  and  that  he  did  not  have  300  acres,  but  he  went  on 
and  made  his  payment  of  purchase-money.  The  assessor  seems  to 
have  told  him  in  the  fall  of  1921  that  he  did  not  have  300  acres. 

No  action  was  brought  until  February,  1922. 

The  statement  of  claim  sets  out  the  contract  of  purchase  of  the 
16th  February,  1919,  as  erroneously  describing  the  land  as  to  the 
lots,  but  otherwise  correctly  as  bounded — the  land  owned  by  the 
defendant  actually  is  that  part  of  the  west  half  of  lot  No.  6 and  of 
lot  No.  7 south  of  the  Grand  Trunk  Railway. 

It  is  alleged  that  the  defendant  represented  that  it  was  a 300- 
acre  farm,  whereas  there  are  only  240  acres  in  it — the  claim  is 
made  “for  $2,250  damages  for  misrepresentation  as  set  out  ” — 
fraud  is  not  alleged  in  the  pleadings. 

At  the  trial  the  plaintiff  swore  that  the  defendant  said  “ he  had 
300  acres  of  nice  land  ”■ — that  “ he  was  selling  300  acres  of  very 
nice  land  here  ” — “ I have  here  300  acres  of  land  altogether  ” — 
“the  300  acres  were  altogether;’5  the  plaintiff’s  father  says  much 
the  same,  that  the  defendant  did  not  talk  “ arpents,”  he  talked 
“ acres.”  The  defendant  says  that  he  used  the  word  “ arpents  93 
throughout.  There  is  no  kind  of  doubt  that  if  he  said  “ acres  99 
and  not  “ arpents,”  as  is  alleged  by  the  plaintiff,  he  was  guilty  of 
fraud — as  the  learned  Chief  Justice  who  tried  the  case  says. 

During  the  trial  counsel  for  the  defendant  objected  to  certain 
evidence.  The  following  was  said: — 

“ Mr.  Gogo : I object  to  this,  because  the  parties  formally  met 
and  made  a written  contract,  which  they  can  only  impeach  on  the 
ground  of  fraud. 

“ His  Lordship : I suppose  they  are  impeaching  it  on  the 

ground  of  fraud  and  mistake,  as  that  is  the  only  ground  on  which 
they  can  impeach  it.  I think  you  can  give  evidence  of  anything 
said  by  the  defendant.” 

No  evidence  was  excluded — so  that  the  whole  question  of  fraud 
was  open  at  the  trial. 

When  the  bargain  came  to  be  put  in  writing,  after  failure  by 
Bourbonnais,  the  first  man  employed,  Pharand  says  that  both  words, 
“ arpents  ” and  “ acres,”  were  used ; on  a question  by  his  Lord- 
ship,  “ Are  you  sure  he  didn’t  say  arpents  ?”  Pharand  says,  “ He 
can  tell  afterwards  but  we  used  both  words.” 

I am  wholly  unable  to  understand  why,  if  the  word  used  was 
“ acres,”  that  word  was  not  used  in  the  written  contract — “ acre  ” 
is  a perfectly  good  French  word — as  good  French  as  “ a.rpent  ” is 
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English — and  no  Canadian  at  least  can  easily  forget  the  charac- 
terisation of  his  country  as  “ a few  arpents  of  snow.” 

No  attack  is  made  by  the  pleadings  directly  upon  the  written 
agreement,  but  the  word  *e  arpents  ” in  the  agreement  is  translated 
“ acres.” 

The  learned  iChief  Justice  does  not  find  that  the  defendant 
represented  his  land  as  300  acres — he  says: — 

“ The  question  is,  did  the  defendant  sell  to  the  plaintiff  300 
acres  of  land  ? If  he  did,  he  knew  that  he  did  not  have  300  acres  of 
land,  and  he  was  deliberately  deceiving  the  purchaser. 

“ On  the  whole  of  the  testimony  I am  not  able  to  say  that  there 
was  intentional  misstatement.” 

With  that  I entirely  agree — fraud  then  is  out  of  the  way.  So 
also  is  the  allegation  that  the  defendant  stated  that  his  land  was 
300  acres. 

The  learned  Chief  Justice  proceeds  on  the  supposition  that  the 
deed  was  the  final  agreement — the  judgment  says: — 

“ The  parties  agreed  finally,  an  agreement  was  drawn  which 
was  duly  executed,  signed  and  sealed  by  them,  and  they  ought,  I 
think,  to  be  held  to  be  bound  by  that  document.  That  is  the  later 
document,  the  last  act  of  the  parties,  and  in  that  document  the 
defendant  purported  to  convey  to  the  plaintiff  285  acres,  while  that 
which  he  has  conveyed  to  him,  according  to  the  evidence,  is  about 
247  or  248  acres.” 

And,  it  being  considered  that  the  defendant  agreed  to  convey 
and  purported  to  convey  285  acres,  the  learned  Chief  Justice  said : — 

“ Holding  the  parties  to  this  agreement,  the  plaintiff  is  entitled 
to  the  difference  in  value  between  242  acres,  and  three  acres  for  the 
marsh,  245  acres  altogether,  and  the  285  acres  which  were  sold  and 
deeded,  but  were  not  all  delivered  to  him. 

“ He  is  entitled,  in  my  judgment,  to  compensation  for  the 
difference,  say  40  acres,  which  he  did  not  get,  that  is,  he  is  entitled 
to  a reduction  in  price  of  the  value  of  that  which  he  did  not  get.” 
The  cases  are  conclusive  that,  while  compensation  may  be 
awarded  after  deed  and  payment  of  the  purchase-money,  that  is 
only  where  the  contract  for  sale  gives  the  right:  Brett  v.  Clowser 
(1880),  5 C.P.D.  376,  at  p.  387;  In  re  Perricm  (1883),  32  W.R. 
369;  Clarice  v.  Ramuz,  [1891]  2 Q.B.  456. 

The  evidence,  however,  shews  that  the  real  contract,  the  final 
contract,  was  the  document  in  French — and  that  all  parties  sup-  ' 
posed  that  the  deed  was  merely  a formal  expression  and  carrying 
out  of  that  agreement.  The  rights  of  the  parties  should  depend 
upon  that  document,  and  they  should  not  be  prejudiced  by  an  error 
of  a conveyancer — even  an  unlicensed  conveyancer. 
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The  description  by  metes  and  bounds  in  that  document  is  suffi- 
cient to  identify  the  property — all  else  may  be  rejected  as  sur- 
plusage, and  where  inconsistent  with  the  metes  and  bounds  as  falsa 
demonstratio.  The  result  is  that  the  defendant  undertook  to  sell 
certain  ascertained  land  containing  about  300  arpents. 

The  Paris  and  consequently  the  'Canadian  arpent  being  34.1887 

34.1887 

ares,  the  acre  being  40.4678  ares,  300  arpents= X 300  acres 

40.4678 

==  250  1/3  acres. 

The  plaintiff  got  245  acres,  practically  290  arpents,  and  that  is 
“ environ  300  arpents.” 

The  appeal  should  be  allowed  as  to  the  compensation,  with  costs 
in  this  Court. 

The  provision  in  the  judgment  below  as  to  payment  by  the 
defendant  will  stand — but  this  formed  no  part  of  the  action  as 
framed,  the  right  was  not  disputed,  and  the  plaintiff  should  pay 
the  costs  in  the  Court  below. 

Middleton*  and  Logie,  JJ.,  agreed  with  Riddell,  J. 

Fisher,  J. : — This  man  had  the  boundaries  pointed  out  to  him 
before  agreement — and  he  got  all  the  vendor  had  to  sell.  There 
should  be  no  abatement.  I agree. 

Appeal  allowed. 


[IN  BANKRUPTCY.] 

Re  Specialty  Bags  Co. 

Bankruptcy — Creditor's  Claim — Special  Priority — Travelling  Salesman 
—Bankruptcy  Act , sec.  51(1) — Services — Employment — Control — 
Independent  Sales  on  Commission. 

M.,  a travelling  salesman,  selling  goods  on  commission,  was  allowed  by 
the  debtor-company  to  sell  their  goods  at  certain  specified  prices, 
net  to  M.,  any  goods  sold  by  him  to  be  invoiced  to  the  customer  at 
the  price  at  which  he  sold,  and  he  to  be  allowed  the  difference  be- 
tween the  net  price  and  his  selling  price.  He  sold  certain  goods  and 
earned  a commission  within  three  months  before  the  authorised 
assignment  made  by  the  company  under  the  Bankruptcy  Act;  he 
claimed  to  rank  as  a preferred  creditor  in  respect  of  his  commis- 
sion:— 

Held,  by  Fisher,  J.,  that,  in  the  distribution  of  the  property  of  the  com- 
pany, M.  was  not  entitled  to  the  priority  given  by  sec.  51(1)  of  the 
Act  (thirdly)  to  a travelling  salesman:  to  come  within  the  terms  of 
the  statute  he  must  be  in  the  employment  of  the  debtor,  must  render 
“ services  ” to  the  debtor,  and  that  he  did  not  do. 


App.  Dir. 
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V. 

Trickey. 
Riddell,  J. 
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Notwithstanding  the  wide  terms  of  the  statute,  the  element  of  control 
must  be  present. 

The  judgment  of  Fisher,  J.,  was  affirmed  on  appeal,  a Divisional  Court 
finding  that  the  relative  positions  of  M.  and  the  debtor-company  were 
those  of  buyer  and  seller,  rather  than  of  any  other  character. 

P 

An  appeal  by  George  Mott  from  the  disallowance,  by  the  trustee 
in  bankruptcy  of  the  estate  of  the  Specialty  Bags  Company,  of  the 
appellant’s  claim  to  rank  as  a preferred  creditor  under  sec.  51  of 
the  Bankruptcy  Act. 

The  appeal  was  heard  by  Fisher,  J .,  in  Chambers. 

Lewis  Duncan,  for  the  appellant. 

G.  T.  Walsh,  for  the  trustee. 

January  18.  Fisher,  J. : — The  debtor-company  was  not  incor- 
porated. It  was  a partnership,  carrying  on  business  in  Toronto  in 
the  manufacture  of  paper  bags.  George  Mott  was  a travelling  sales- 
man, selling  goods  on  commission.  He  had  an  office  at  2814 
Dundas  street,  Toronto.  He  carried  no  stock.  He  was  not  a 
manufacturer’s  agent.  The  only  employee  he  had  was  a steno- 
grapher whom  he  got  to  do  work  for  him  whenever  he  required  it 
done.  A short  time  prior  to  the  19th  May,  1922,  he  had  an  inter- 
view with  one  Guilet,  the  manager  of  the  debtor-company,  as  to 
selling  bags  manufactured  by  the  company,  and  on  the  19th  May 
the  letter,  put  in  as  exhibit  1,  was  written  by  the  debtor-company 
to  Mott.  It  reads  as  follows : — 

May  19th,  1922.  Messrs.  G.  W.  Mott  and  Company,  1814 
Dundas  street  west,  Toronto,  Ont.  Dear  Sirs : This  is  to  confirm 
the  prices  of  the  Specialty  Bag  Company  which  were  given  you 
the  other  day:  (1)  $16.50  per  m. ; 2.  $14.50  per  m.;  3.  $17.50  per 
m.>  Printing  five  thousand  lots  $1.50  per  m. ; ten  thousand  lots 
$1.25  per  m. ; twenty-five  thousand  lots  $1.00  per  m. ; fifty  thousand 
lots  75c.  per  m.;  hundred  thousand  lots  60c.  per  m.  These 
printing  prices  are  for  one  colour  ink.  Each  additional 
colour  will  be  pro  ratio.  These  prices  are  net  to  you , and  any  bags 
you  may  sell  we  will  invoice  to  the  customer  at  the  price  sold  by 
you,  and  allow  you  the  difference  between  these  net  prices  and  your 
selling  price.  This  is  to  be  paid  the  month  goods  are  invoiced. 
Yours  truly.” 

After  this  letter  was  received  by  Mott,  he  proceeded  to  sell  and 
did  sell  to  various  persons  goods  of  the  debtor-company,  during 
August  and  September,  1922,  and  claims  to  have  earned  $615.08 
commission.  There  is  no  dispute  as  to  the  sales  made,  or  as  to  the 
amount  of  the  commission  earned. 

The  debtor-company  then  made  an  authorised  assignment.  Mott 
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filed  his  claim  as  a preferential  one  under  sec.  51  of  the  Act.  The  Fisher,  J. 

trustee  disallowed  it,  holding  that  Mott  was  an  unsecured  creditor 

only.  Mott  now  appeals  from  the  decision  of  the  trustee.  

I took  viva  voce  evidence,  and  the  only  witness  for  the  appellant  specialty 
called  was  Mott.  The  trustee  called  no  witnesses.  Section  51(1)  Bags  Co. 
reads  as  follows : — 

“ Subject  to  the  provisions  of  the  next  succeeding  section  as  to 
rent,  in  the  distribution  of  the  property  of  the  bankrupt  or  author- 
ised assignor,  there  shall  be  paid,  in  the  following  order  of  priority 
. . . Thirdly,  all  wages,  salaries,  commission  or  compensation 

of  any  clerk,  servant,  travelling  salesman,  labourer  or  workman  in 
respect  of  services  rendered  to  the  bankrupt  or  assignor  during 
three  months  before  the  date  of  the  receiving  order  or  assign- 
ment,55 &c.,  &c. 

For  Mott,  it  is  submitted  that  he  was  a travelling  salesman  on  a 
commission  basis,  and  rendered,  within  three  months  prior  to  the 
assignment,  personal  services  to  the  debtor-company,  and  as  such 
comes  within  sec.  51(1)  (thirdly)  of  the  Act.  The  trustee  submits 
that  Mott  was  an  independent  contractor,  was  not  in  the  employ- 
ment of  the  debtor-company,  was  not  in  any  manner  subject  to  the 
control  of  the  debtor-company,  and  was  never  in  the  service  of  the 
company,  within  the  meaning  of  the  Act. 

According  to  Mott5s  evidence,  there  was  no  time-limit  as  to  the 
duration  of  the  agreement  made  on  the  22nd  May,  192.2 ; he  was 
not  obliged  to  sell  to  any  one  if  he  did  not  desire  to  do  so ; there 
was  no  designation  of  the  territory  in  which  he  was  to  sell ; he  was 
a travelling  salesman,  carrying  other  lines  of  goods,  selling  on  a 
commission  basis.  The  bags  were  used  for  carrying  parcels,  and 
Mott  was  to  arrange  with  the  persons  to  whom  he  sold  the  bags 
for  any  advertisement  they  wished  printed  on  the  bags.  The  debtor- 
company  would  do  the  printing.  There  was  something  said  about 
the  bags  to  be  sold  by  the  debtor-company  being  ready  for  delivery 
to  the  persons  to  whom  they  were  sold  prior  to  the  Toronto  Exhibi- 
tion so  that  they  would  be  used  during  the  Exhibition  as  an  adver- 
tising medium  for  any  of  those  who  purchased  them. 

Section  51  of  our  Act  extended  sec.  33  of  the  English  Act  of 
1914.  That  Act  gives  a preference  only  for  wages  and  salaries 
to  clerks  or  servants,  but  under  the  English  Act  travellers 
were  held  to  be  included  under  “ clerks  or  servants.55  See 


Ex  p.  Grellier  (1828),  Mont.  & M.  95:  Ex  p.  Neal  (1829), 
Mont.  & M.  194;  In  re  Klein  (1903),  22  Times  L.R.  664.  Our 
sec.  51  appears  to  have  been  extended  so  as  to  include  all  wages, 
salaries,  commission,  or  compensation  of  any  clerk,  servant,  travel- 
ling salesman,  labourer  or  workman,  in  respect  of  services  rendered; 
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but,  in  my  opinion,  onr  Act,  while  it  codified  the  law,  did  not 
extend  it  to  any  of  the  persons  named  in  the  section — not  in  the 
employment  of  the  debtor. 

The  question  to  be  decided  is:  was  Mott  employed  as  a travel- 
ling salesman  within  the  meaning  of  the  Act?  If  he  was,  then  he 
is  entitled  as  a preferred  creditor  to  commissions  earned  during  the 
three  months  prior. 

In  my  opinion,  the  statute  should  be  given  a wide  meaning  and 
the  words  construed  liberally.  This  section  of  the  Act  is  aimed  at 
protecting  one  who  was,  three  months  prior  to  the  bankruptcy,  in 
the  employment  of  the  debtor  as  a servant,  clerk,  travelling  sales- 
man, labourer  or  workman.  It  was  not  intended  to  protect  those  who 
were  not  employed  as  such.  The  distinction  between  superior  and 
inferior  officers  in  a company  or  as  between  master,  servant,  and 
under-servant,  no  longer  exists  : see  Re  Eastern  Ontario  Milk  Pro- 
ducts Co.  Limited  (1922),  52  O.L.R.  67,  2 Can.  Bkcy.  R.  334. 
Mott  in  this  case  can  qualify  within  the  section  as  a travelling  sales- 
man ; but,  in  my  opinion,  he  has  got  to  be  more  than  that : he  has 
got  to  bring  himself  within  the  meaning  of  being  employed  by  the 
debtor,  and  then  render  service.  If  Mott  was  employed  and  in  the 
service  of  the  company,  then  I think  he  rendered  service  and  would 
be  entitled.  If  he  was  in  the  service  of  the  debtor-company,  that 
would  imply  control,  no  matter  how  slight.  The  element  of  control 
is  still  necessary.  See  In  re  Beeton  & Co.  Limited,  [1913]  2 Ch. 
279.  This  section  of  the  Act  does  not  provide,  and  in  my  opinion 
does  not  mean,  that  the  servant  must  work  exclusively  for  the 
debtor,  or  be  exclusively  under  his  control,  but  there  must  be  the 
relationship  of  master  and  servant : e.g.,  if  in  this  case  the  debtor- 
company  had  not  gone  into  bankruptcy,  and  Mott  had  sold  goods, 
earned  commission,  and  the  company  had  refused  to  pay,  what 
would  be  the  nature  of  Mott’s  action?  It  would  not  be  an  action 
as  between  master  and  servant  for  services  rendered,  but  for  com- 
mission due  under  the  agreement  to  pay.  There  must  be  some 
personal  contact  in  the  nature  of  employment  as  between  employer 
and  employee.  It  is  simply  a case  of  the  debtor-company  giving 
Mott  an  option  to  sell  its  goods  at  a certain  price,  and  any  sum 
obtained  by  Mott  in  the  sale  over  and  above  should  belong  to  Mott 
in  the  form  of  a commission.  The  services  rendered  in  this  case 
by  Mott  were  “ services  to  himself,”  and  not  to  the  company,  within 
the  meaning  of  the  section.  The  test  seems  to  me  to  be — was  Mott 
employed  and  subject  to  some  control  ? Mott  was,  according  to  the 
terms  of  the  contract  or  arrangement  made  with  the  debtor-com- 
pany, to  sell  their  goods  entirely  at  his  option.  Tf  he  did  not  sell  or 
did  not  want  to  sell,  the  debtor-company  could  not  make  him. 
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Take  another  case.  Supposing  Mott  lived  in  Halifax,  wrote  to 
the  debtor-company  saying  he  was  a travelling  salesman  carrying 
and  selling  many  other  lines  of  goods  on  a commission  basis,  and 
wanted  to  include  the  company’s  goods  in  his  list,  and  he  made 
arrangements  with  the  company  similar  to  those  in  this  case; 
afterwards  he  sold  goods  of  the  company  and  earned  commission 
three  months  prior  to  the  bankruptcy.  iCan  it  be  said  that  he  would 
be  entitled  to  rank  as  a preferred  creditor  for  services  rendered  to 
the  company  within  the  meaning  of  this  section  of  the  Act?  I 
think  not.  No  relationship  existed  in  the  way  of  employment  of 
Mott  by  the  company  as  a travelling  salesman  so  as  to  make  any 
service  rendered  by  him  to  it  come  within  the  meaning  of  the  Act. 

In  the  case  of  Re  Hercules  Rubber  Go.  Limited  (1922),  22 
O.W.N.  610,  decided  by  me,  there  was  some  evidence  of  employ- 
ment and  control,  although  the  creditor  there  was  a travelling  sales- 
man and  carried  other  lines. 

There  will  be  an  order  dismissing  this  appeal,  but,  as  the  section 
is  somewhat  obscure,  without  costs.  The  trustee  to  have  his  costs 
out  of  the  estate. 

George  Mott  appealed  from  the  order  of  Fisher,  J. 

April  6.  The  appeal  was  heard  by  Meredith,  C.J.C.P., 
Riddell,  Latchford,  Middleton,  and  Logie,  JJ. 

Duncan , for  the  appellant. 

Walsh,  for  the  trustee,  respondent. 

The  Court  found,  as  a fact,  that  the  relative  positions  of  the 
appellant  and  the  bankrupts  were  those  of  buyer  and  seller,  rather 
than  of  any  other  character,  and  dismissed  the  appeal  with  costs. 


[APPELLATE  DIVISION.] 

Badalato  v.  Trebilcock. 

Landlord  and  Tenant — Tenant's  Fixtures — Right  to  Remove,  whether 
Lost  hy  Taking  New  Lease  without  Reservation  of  Right — Surren- 
der and  Redemise — Intention  of  Parties. 

The  defendant,  a tenant  of  the  plaintiff,  in  possession  of  the  demised 
premises,  but  under  notice  to  quit,  in  November,  1919,  accepted  a 
lease  for  one  year  from  the  1st  January,  1920,  with  an  understanding 
that  he  should  continue  as  tenant  under  the  old  arrangement  in  the 
interim,  and  there  was  no  admission  that  he  had  ceased  to  be  tenant. 
There  was  no  mention  of  the  tenant’s  fixtures  in  the  lease,  and  at 
the  termination  of  it  he  removed  them:  — 

Held,  that  he  had  a right  to  do  so. 
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Review  of  the  cases  upon  the  rule  that  a tenant  having  the  right  to 
remove  his  fixtures  loses  the  right  if  he  takes  a new  lease  without 
reservation  of  such  right. 

No  case  decides  that  the  effect  of  taking  a new  lease  to  begin  at  the  end 
of  an  existing  term  simpliciter  et  ipso  facto  deprives  the  tenant  of  an 
existing  right. 

The  rule  not  resting  on  cases  binding  upon  the  Court,  effect  should  be 
given  to  the  transaction  in  accordance  with  the  intention  of  the 
parties,  express  or  implied;  and  in  this  case  the  defendant  could  not 
have  intended  to  give  up  his  right  to  remove  the  fixtures. 

An  appeal  by  the  plaintiff  from  the  judgment  of  Macbeth, 
Co.C.J.,  in  so  far  as  it  was  in  favour  of  the  defendant,  in  an  action 
in  the  County  Court  of  the  County  of  Middlesex,  by  a landlord 
against  his  tenant,  to  recover  damages  for  the  removal  by  the  tenant 
of  his  fixtures  from  the  demised  premises. 

January  16.  The  appeal  was  heard  by  Riddell,  Middleton, 
Logie,  and  Eisheb,  JJ. 

G.  T.  Walsh , for  the  appellant. 

J.  M.  McEvoy , K.C.,  for  the  defendant,  respondent. 

January  20.  The  judgment  of  the  Court  was  read  by  Riddell, 
J. : — An  appeal  from  the  judgment  of  his  Honour  Judge  Macbeth, 
of  London,  so  far  as  it  is  in  favour  of  the  defendant.  A very 
interesting  and  important  question  is  raised  in  this  case,  and  the 
law  should  be  authoritatively  declared. 

The  defendant,  being  tenant  of  the  plaintiff,  being  under  notice 
to  quit,  and  being  still  in  possession  as  such  tenant,  accepted  a 
lease  for  one  year  from  the  1st  January,  1920,  at  an  increased 
rental — this  was  on  the  9th  November,  1919 — it  was  understood 
as  part  of  the  arrangement  that  he  should  continue  as  tenant  under 
the  old  arrangement  in  the  interim,  and  there  was  never  any  admis- 
sion that  he  had  ceased  to  be  tenant. 

No  mention  is  made  in  the  lease  of  the  tenant’s  fixtures;  at  the 
termination  of  the  lease,  the  defendant  removed  his  ce  tenant’s 
fixtures.”  On  action  brought  in  the  County  Court,  his  Honour 
held  that  he  had  the  right  to  do  so.  The  landlord  appeals. 

The  learned  County  Court  Judge  has  considered  the  law  and  the 
cases  with  great  industry  and  ability ; the  importance  and  novelty 
in  this  Province  of  the  question  have  made  it  advisable  that  we 
should  examine  it  independently. 

There  is  much  authority  or  rather  many  authorities  for  the 
proposition  that  a tenant  having  the  right  to  remove  his  fixtures 
loses  the  right  if  he  takes  a new  lease  without  reservation  of  such 
right ; and,  if  these  authorities  are  binding  upon  us,  we  must  follow 
them.  Misera  est  servitus  ubi  jus  est  vagum  ant  incertum — 
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although  most  of  us  at  the  present  time  would  prefer  the  law  to  be 
uncertain  rather  than  certain  and  bad. 

Text-writers  and  their  dicta  may  be  disregarded  (except  per- 
haps in  the  case  of  Sir  Edward  Coke,  whose  dicta  are  often  con- 
sidered law) ; a text-writer’s  opinion  is  only  his  opinion,  and  has 
authority  only  so  far  as  it  is  supported  by  the  decisions  of  the 
Courts. 

In  Woodfall  on  Landlord  and  Tenant,  20th  ed.,  p.  787,  it  is 
said,  “ He  may  lose  his  right  at  the  expiration  of  his  first  term ;” 
see,  however,  pp.  790,  791;  Poa  on  Landlord  and  Tenant,  5th  ed., 
pp.  692,  693;  2 Smith,  L.C.,  12th  ed.,  p.  221. 

Independently  of  authority  the  principle  is  clear — a tenant  has 
the  right  to  remove  such  fixtures  only  during  his  term  or  a reason- 
able time  thereafter:  if  he  does  not  exercise  this  right  the  fixtures 
become  part  of  the  freehold:  Poole's  Case  (1703),  1 Salk.  368; 
and  when  he  takes  a lease  of  the  freehold  he  takes  a lease  of  it, 
fixtures  included. 

Consequently,  if  the  tenant  surrenders  his  lease,  he  loses  the 
right:  Pronguey  v.  Gurney  (1874-5),  36  ILC.R.  53,  37  U.C.R. 
347;  Ex  p.  Broolc  (1878),  10  (Ch.  D.  100,  at  p.  110  (C.A.) ; even 
if  this  be  done  in  order  to  obtain  a new  lease:  Leschallas  v.  Woolf, 
[1908]  1 Ch.  641,  at  p.  652,  “ for  the  surrender  of  the  demised 
premises  primd  facie  includes  fixtures,  and  the  subject  of  the  new 
lease  is  primd  facie  what  is  surrendered  in  order  to  be  re-demised.” 

The  same  result  follows  as  in  cases  where  the  tenant  holds  over 
after  his  term  and  the  landlord  puts  an  end  to  all  tenancy  by 
issuing  a writ  for  possession  followed  by  judgment  shewing  that  the 
landlord  was  within  his  rights:  Barff  v.  Probyn  (1895),  64 
L.J.N.S.Q.B.  557;  or  by  re-entering:  Leader  v.  Homewood  (1858), 
5 C.B.NjS.  546. 

Looking  now  at  the  cases  which  have  been  thought  to  lay  down 
the  rule  that  taking  a new  lease  in  itself  determines  the  right. 
In  Fitzherbert  v.  Shaw  (1789),  1 H.  Bl.  258,  a tenant  held  over 
after  notice  to  quit  and  the  landlord  issued  a writ  in  ejectment. 
(The  effect  of  such  a writ  appears  from  Barff  v.  Probyn,  supra). 
A settlement  was  made  that  judgment  might  be  signed  with  a stay 
of  execution,  the  defendant  to  remain  in  possession,  no  mention 
being  made  of  fixtures.  Obviously  the  right  to  remove  was  lost, 
and  the  'Court  so  held.  In  Heap  v.  Barton  (1852),  12  C.B.  274, 
there  was  a similar  state  of  affairs : a writ  of  ejectment  was  issued 
and  judgment  signed,  but  an  agreement  was  made  that  the  writ  of 
possession  should  not  issue  until  a later  day.  The  right  to  remove 
was  lost — the  tenant  for  the  time  having  remained  “ in  possession 
in  defiance  of  his  landlord  ” (p.  280,  per  Jervis,  'C.J.)  In 
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App.  Div.  Thresher  v.  East  London  Water  Works  Co.  (1824),  2 B.  & C.  608, 
1923.  a lessee  took  a new  lease  to  commence  on  the  determination  of  his 
— existing  term — and  therein  covenanted  to  repair  all  erections  or 

‘ v/  buildings,  etc.,  and  “ the  said  premises  so  repaired,  upheld,  and 

Trebiloook.  maintained,  to  leave  and  yield  up  at  the  end  of  the  term.”  Certain 
Riddell,  J.  brick-kilns,  trade-fixtures,  had  been  erected — and  they  were  held 
not  to  be  removable  by  the  tenant.  One  rather  fails  to  understand 
why  they  should  have  been  by  any  one  considered  removable. 

There  is  a dictum  of  Harrison,  C.J.,  in  the  case  in  37  U.'C.R. 
at  p.  356,  which  goes  the  whole  length,  but  it  is  obiter. 

The  Lords  Justices  in  Ex  p.  Willoughby  D’Eresby  ( Baroness ) 
(1881),  44  L.T.R.  781,  expressly  declined  to  lay  down  such  a rule: 
see  p.  785. 

I cannot  find  any  case  which  decides  that  the  effect  of  taking 
a new  lease  to  begin  on  the  termination  of  an  existing  term 
simpliciter  et  ipso  facto  deprives  the  tenant  of  an  existing  right. 

There  are  many  rules  regarding  real  estate  which  are  the  legacy 
of  the  early  times  of  the  English  law  and  which  are  repugnant  to 
our  modern  minds — they  seem  sometimes  to  be  opposed  to  common 
sense.  There  are  the  production  of  mediaeval  lawyers  with  the 
Schoolmen’s  logic  and  ingenuity — not  seldom  almost  perverse  to 
our  mind.  Parliament  has  had  again  and  again  to  step  in  to  get 
rid  of  these  so-called  principles;  but  all  are  not  yet  abolished. 

So  far  as  these  are  fixed  by  judicial  decision,  we  must  observe 
them : e.g.,  if  a tenant  take  a new  lease  to  begin  during  the  currency 
of  his  existing  lease,  that  may  operate  as  a surrender  in  law  even 
if  not  intended  so  to  operate:  Lyon  v.  Reed  (1844),  13  M.  & W. 
285.  But  if  the  rule  does  not  rest  on  cases  binding  on  the  Court, 
we  should  endeavour  to  give  an  effect  to  the  transaction  in  accord- 
ance with  the  intention  of  the  parties,  express  or  implied. 

In  the  present  case  it  would  be  absurd  to  think  that  the  tenant 
intended  to  give  up  his  right  to  these  fixtures  or  his  right  to  remove 
them.  There  is  nothing  in  the  law  to  compel  us  to  hold  that  he 
has  lost  that  right — and  the  appeal  must  fail. 

I cannot  close  without  expressing  our  appreciation  of  the  very 
excellent  judgment  of  the  learned  County  Court  Judge.* 

Appeal  dismissed  with  costs. 

* The  editor  endeavoured  to  induce  the  learned  County  Court  Judge 
to  allow  his  judgment  to  form  part  of  this  report;  hut  he  declined  to 
do  so. 
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[APPELLATE  DIVISION.] 

Harris  v.  Guigue. 

Master  and  Servant  — Assault  upon  Servant  in  Presence  of  Master — 
Liability  of  Master  for  Failure  to  Protect  Servant — Responsibility 
for  Act  of  Member  of  Family. 

*3SS?  I 

The  plaintiff  lived  and  worked  as  a servant  in  a house  upon  a farm. 
The  household  consisted  of  the  defendant  C.,  who  with  his  brother,  the 
defendant  A.,  worked  the  farm,  their  mother,  their  niece,  and  the 
plaintiff  and  her  son.  The  defendant  A.  assaulted  the  plaintiff  in  the 
presence  of  the.  whole  household,  and  the  defendant  C.  did  not  inter- 
fere:— 

Held,  that  C.  was  not  liable  for  the  tort  committed  by  his  brother — A. 
was  not  the  servant  of  C. 

It  is  not  a master’s  duty  to  protect  his  servant  from  the  assault  of  one 
for  whom  he  is  not  responsible. 

Canadian  Pacific  Railway  Co.  v.  Blain  (1903-5),  34  Can.  S.C.R.  74,  36 
Can.  S.C.R.  159,  distinguished. 

An  action  by  Lucinda  M.  Harris  against  Antoine  Guigue  the 
elder  and  his  wife,  'Charles  Guigue,  and  Antoine  Guigue  the 
younger,  for  wages  and  for  damages  for  an  assault. 

November  13,  1922.  The  action  was  tried  by  Meredith, 
C.J.O.P.,  without  a jury,  at  Kingston. 

G.  M.  Macdonnell,  K.C.,  for  the  plaintiff. 

T.  J.  Uigney,  K.C.,  for  the  defendants. 

It  appeared  by  the  evidence  given  at  the  trial  that  the  defendant 
Antoine  Guigue  the  elder  owned  and  lived  upon  a farm  at  Crow 
Lake. 

His  lawful  wife  and  two  sons — his  co-defendants — 'and  a grand- 
daughter, lived  together  upon  another  farm,  which  was  owned  by, 
or  was  in  the  name  of,  the  son  Charles ; and  the  two  sons  and  the 
mother  worked  and  managed  this  farm  and  home,  which  was  some 
distance  away  from  the  other  which  the  father  owned  and  lived 
upon  and  managed. 

The  plaintiff  was  employed  and  lived  on  the  farm  which  the 
wife  and  sons  occupied ; and  her  position  there  was  that  of  servant 
of  those  who  managed  that  farm  and  home. 

In  the  evening  of  the  16th  August,  1921,  when  the  whole  house- 
hold, including  the  plaintiff,  were  at  supper,  the  son  Antoine  struck 
the  plaintiff  in  the  face  and  dragged  her  out  of  the  room  and  threw 
her  out  of  doors,  causing  her  painful  injuries. 

The  son  Charles  was  at  the  table,  but  made  no  effort  of  any 
kind,  by  word  or  act,  to  save  the  plaintiff  from  injury,  as  he  could 
have  done. 

The  trial  Judge  considered  that  the  son  Charles  was  in  the 
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position  of  either  a partner,  or  the  master,  of  the  son  Antoine ; and 
that,  in  either  capacity,  he  was  answerable  in  damages  for  the 
injury  the  plaintiff  so  sustained  in  his  immediate  presence;  and 
which  by  reasonable  efforts  he  might  have  prevented. 

And  during  the  argument  the  trial  Judge  said  that,  if  the  son 
Charles  had  not  been  present  or  could  not  have  prevented — as  he 
wa3  and  could — the  plaintiffs  injury,  he  might  be  held  to  be  liable 
on  another  ground,  on  the  principle  that  the  keeper  of  a vicious  or 
mischievous  dog  or  of  any  dangerous  thing  is  held  liable  for  injury 
caused  by  it;  that  the  son  Antoine  was  known  to  be  a violent  and 
dangerous  man  when  in  anger ; that  not  long  before  this  assault  he 
had  assaulted  his  own  mother  in  the  same  house. 

Ho  also  said  that  there  had  been  flagrant  disregard  of  the  duty 
imposed  upon  a master  in  regard  to  the  safety  of  his  domestic 
servants:  that  the  woman  had  to  sleep  in  a place  separated  from 
the  place  in  which  the  son  Antoine  slept  by  a curtain  only,  with  the 
not  improbable  result  that  at  the  time  of  the  assault  in  question 
she  was  with  child  of  which  that  defendant  was  the  father. 

The  trial  Judge  gave  judgment  against  the  defendants  Antoine 
Guigue  the  younger  and  Charles  Guigue  for  $250  damages;  a por- 
tion of  the  reasons  of  the  trial  J udge,  given  at  the  conclusion  of  the 
evidence  and  argument,  is  set  out  below. 

The  defendant  Charles  Guigue  appealed  from  the  judgment  of 
Meredith,  C.J.C.P. 

January  19,  1923.  The  appeal  was  heard  by  Riddell,  Middle- 
ton,  Logie,  and  Fisher,  JJ. 

T.  J.  Rigney , K.G.,  for  the  appellant. 

Norman  8.  Macdonnell , for  the  plaintiff,  respondent. 

January  24.  The  judgment  of  the  Gourt  was  read  by 
Riddell,  J. : — In  this  case  the  learned  Chief  Justice  of  the 
Common  Pleas  has  given  judgment  against  the  defendants  Antoine 
Guigue  junior  and  Charles  Guigue  for  $250  damages  without  costs 
— the  defendant  Charles  Guigue  alone  appeals. 

The  facts  are  very  simple.  The  plaintiff,  Lucinda  Harris,  a 
married  woman,  who  had  a son  of  12  or  13  years  of  age,  was  resident 
in  a house  owned  by  Charles  Guigue — she  was  taken  there  by  her 
father  to  work  for  the  father  of  Charles  Guigue,  saw  Mrs.  Guigue 
senior,  was  asked  by  her  to  stay  for  the  winter,  and  agreed  to  do  so, 
bringing  her  boy  with  her.  Charles  knew  nothing  about  the  bar- 
gain. About  a month  later,  the  father  of  Charles  Guigue,  who 
lived  8 or  10  miles  away,  asked  her  how  long  she  was  going  to  stay 
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— “ He  asked  me  if  I would  stay  the  winter,  and  I said  I would  see 
• — he  said  he  was  not  prepared  to  pay  me  wages  at  the  present  time 
but  he  would  pay  in  the  summer.”  Any  promise  to  pay  wages 
is  denied  by  the  defendants.  When  she  was  going  away  in  the 
winter,  Tony,  Charles’s  brother,  told  her  not  to  go  away,  to  stay  on 
and  he  would  see  that  she  got  her  wages.  About  the  1st  September, 
the  father  ordered  her  to  get  out,  and  she  went,  a month  later,  on 
the  1st  October. 

There  is  no  evidence  that  Charles  had  anything  to  do  with  the 
hiring  or  the  discharge.  The  household  residing  in  the  house  was 
composed  of  Mrs.  Guigue  senior,  her  granddaughter,  her  sons 
Charles  and  Antoine  (Tony),  both  grown  men,  the  plaintiff  and 
her  boy — the  two  sons  Charles  and  Tony  working  the  farm  and 
their  mother  living  with  them.  Apparently  the  plaintiff  was 
asked  to  go  away  in  June  or  July  by  the  mother.  However  that 
may  be,  Tony  and  the  plaintiff  committed  adultery  whereby  she 
became  pregnant — the  mother  rebuking  her  son  for  this  intimacy, 
he  went  so  far  as  to  strike  her. 

On  the  16th  August,  all  the  residents  in  the  house  were  sitting  at 
the  supper-table;  joking  was  going  on;  Tony  seems  to  have  taken 
offence;  he  struck  the  plaintiff  on  the  face  with  his  open  hand, 
knocking  her  off  the  chair,  and  dragged  her  outside  by  the  neck 
to  the  door-step ; his  mother  made  him  leave  her  alone,  helped  her 
up,  Tony  carried  her  hack  to  the  house,  and  she  remained  there 
until  the  1st  October. 

8he  sued  the  father  and  the  two  sons  for  wages  and  for  assault, 
etc. 

The  learned  Chief  Justice  of  the  Common  Pleas  dismissed  the 
claim  for  wages,  but  gave  judgment  against  Charles  and  Tony  for 
$250  for  the  assault — Charles  now  appeals. 

The  learned  trial  Judge  says: — 

“ I find,  upon  the  whole  evidence,  that  the  defendants  Antoine 
Guigue  the  younger  and  Charles  Guigue  are  answerable  in  damages 
to  the  plaintiff  for  the  assault  which  was  committed  upon  her,  and 
which  is  not  denied.  It  is  admitted  upon  all  hands,  very  clearly 
and  very  plainly,  that  Antoine  Guigue  the  younger  is  answerable 
in  damages  for  that  inexcusable,  unmanly  act  on  his  part,  and  an 
act  for  which  it  is  no  more  than  right  that  he  should  be  made  to 
smart,  that  he,  and  others,  may  know  that  that  sort  of  thing  cannot 
he  done  with  impunity — a great  big,  violent,  man  attacking  an 
unprotected  woman.  It  is  true  that  the  woman  is  a very  able- 
bodied  woman,  but  that  is  no  excuse  for  the  unmanly  conduct  of 
that  defendant. 

“ The  brother  Charles  Guigue  is  liable  because  he  was,  as  I find, 
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the  master  of  the  plaintiff  at  that  time — the  master  in  his  own 
house,  at  his  own  table — and  it  was  his  duty  to  take  reasonable 
means  to  protect  the  plaintiff  from  injury  whilst  in  his  service; 
he  made  no  effort,  he  did  not  raise  his  finger,  or  his  voice,  to  pre- 
vent that  cowardly  and  extremely  unmanly  act  of  his  brother.  I 
have  no  doubt  that  Charles  Guigue  too  is  answerable  in  damages 
for  that  wrong  that  was  done  to  the  plaintiff,  and  I assess  the 
damages  at  $250.” 

I am  unable  to  agree  in  the  conclusion  that  Charles  Guigue  is 
liable  for  the  tort  committed  by  his  brother. 

The  liability  cannot  be  put  upon  the  ground  that  Tony  was  his 
servant — he  was  not — they  worked  the  farm  together,  and  Tony 
was  absent  most  of  the  time  on  the  railway. 

No  case  has  been  cited,  and  I can  find  none,  indicating  that 
it  is  the  duty  of  the  master  to  protect  his  servant  from  the  assaults 
of  others  for  whom  he  is  not  responsible.  The  case  must  have 
frequently  happened,  and  the  fact  that  no  action  seems  ever  to 
hlave  been  brought  for  such  a cause  is  almost  conclusive. 
Cases  such  as  Canadian  Pacific  Railway  Co.  v.  Plain  (1903-05),  34 
Can.  S.C.R.  74,  36  Can.  S.C.R.  159,  depend  on  the  contract  to  carry 
safely ; and  even  there,  there  is  no  liability  for  an  attack  not  to  be 
anticipated,  such  as  this — the  offender  thought  so  much  of  his 
mistress  that  he  even  struck  his  own  mother  when  rebuked  for  his 
connection  with  her. 

The  appeal  should  be  allowed  and  the  action  dismissed,  both 
with  costs. 

Appeal  allowed. 


[APPELLATE  DIVISION.] 

Modern  Cloak  Co.  v.  Bruce  Manufacturing  Co. 

Sale  of  Goods — Refusal  to  Accept — Action  for  Breach  of  Contract — In- 
terpretation of  Contract — “ Ship  Goods  Exp.  F.O.B.”  Place  of  Ship- 
ment— “ Terms  Net  ” — “ Deposit  $50;  Balance  Draft  ” — No  Time 
for  Draft  Specified — Requirement  of  Purchaser  that  Draft  should 
he  Paid  before  Shipment  of  Goods — Alternative  Proposal  to  Ship 
on  Payment  of  Part  of  Price — Rejection  by  Purchaser — No  Right 
to  Payment  until  Delivery  or  Ability  and  Willingness  to  Deliver — 
Counterclaim — Return  of  Deposit — Scale  of  Costs. 

The  defendant,  carrying  on  business  in  Toronto,  gave  the  plaintiff,  in 
Baltimore,  where  the  plaintiff  carried  on  business,  a written  and 
signed  order  for  goods:  “Terms  net;  deposit  $50;  balance  draft; 

ship  to  Bruce  Mfg.  Co.,”  setting  out  goods  and  prices.  “ Ship  goods 
exp.  f.o.h.  Baltimore.”  The  order  was  accepted  by  the  plaintiff  and 
the  $50  deposit  paid  down  by  the  defendant.  According  to  the  evi- 
dence, it  was  agreed  (orally)  that  the  plaintiff  should  draw  on  the 
defendant  at  sight  for  the  amount  of  the  bill.  Almost  all  of  the  goods 
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bought  were  not  made  up  at  the  time  of  the  bargain,  and  could  not 
be  ready  for  several  days.  The  plaintiff  drew  a bill  of  exchange  upon 
the  defendant  for  the  price  of  the  goods,  and  wrote  a letter  explaining 
why  he  did  so;  the  plaintiff  did  not  propose  to  ship  the  goods  until 
the  bill  was  paid.  The  bill  was  presented  to  the  defendant,  who  re- 
fused to  accept  it,  and  asked  the  return  of  the  $50.  The  plaintiff  then 
wired  that  the  goods  were  ready  to  be  shipped,  and  proposed  that 
the  defendant  should  pay  10  per  cent,  of  the  price  and  the  balance 
when  the  goods  were  delivered.  The  defendant  refused  to  pay  the  10 
per  cent.;  the  plaintiff  refused  to  ship  without  it;  the  goods  never 
were  shipped  or  paid  for;  and  the  plaintiff  sued  for  breach  of  con- 
tract:— 

Held,  that,  no  time  for  drawing  the  bill  being  mentioned  in  the  writ- 
ing and  no  custom  of  the  trade  being  proved,  in  the  most  favourable 
view  for  him  the  plaintiff  had  the  option  to  make  the  draft  at  sight 
without  days  of  grace  or  for  a longer  term. 

The  words  “ ship  goods  exp.  f.o.b.  Baltimore  ” meant  that  the  vendor 
was  to  deliver  at  his  own  expense  to  an  express  company  at  Balti- 
more the  goods  mentioned  on  account  of  the  purchaser,  that  is,  with 
the  bill  of  lading  in  the  name  of  the  purchaser  or  assigned  to  him. 
Then  the  property  would  pass  to  the  purchaser,  and  the  goods  would 
be  at  his  risk. 

The  words  “ terms  net,”  both  parties  agreed,  had  reference  to  the 
amount,  the  absence  of  discount. 

Delivery  to  the  express  company,  free  of  expense  to  the  purchaser, 
would  be  delivery  to  him ; and  until  such  delivery  or  at  least  ability 
and  willingness  to  deliver  on  the  terms  of  the  contract  there  could 
be  no  right  to  receive  payment. 

The  defendant  was  within  his  rights  in  refusing  to  accept  either  modi- 
fication of  the  contract,  and  the  plaintiff  never  was  ready  and  willing 
to  deliver  the  goods  on  the  terms  of  the  contract. 

The  action  should  be  dismissed  and  the  $50  returned. 

The  action  being  in  the  Supreme  Court,  the  defendant,  recovering  only 
$50  on  his  counterclaim,  was  entitled  to  costs  upon  the  Supreme  Court 
scale. 

Foster  v.  Viegel  (1889),  13  P.R.  133,  followed. 

An  appeal  by  the  defendant  company  from  the  judgment  of 
Meredith,  iC.J.C.P.,  at  the  trial,  in  favour  of  the  plaintiff  company 
for  the  recovery  of  $317,  in  an  action  for  damages  for  refusal  to 
accept  goods. 

January  19.  The  appeal  was  heard  by  Riddell,  Middleton, 
Logie,  and  Fisher,  JJ. 

D.  O.  Cameron , for  the  appellant  company. 

J.  A.  Macintosh,  K.C.,  for  the  plaintiff  company,  respondent. 

January  24.  The  judgment  of  the  Court  was  read  by  Riddell, 
J. : — The  defendant  carries  on  business  in  Toronto  and  the 
plaintiff  in  Baltimore,  Maryland.  For  convenience  and  brevity  I 
speak  of  them  as  individuals. 

In  November,  1919,  the  defendant,  in  Baltimore,  entered  into 
a contract  with  the  plaintiff  to  buy  certain  goods,  the  contract  being 
in  writing  and  in  duplicate — it  is  in  the  form  of  an  order  addressed 
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to  the  plaintiff,  signed  by  the  defendant : “ Terms  net ; deposit 

$50;  balance  draft;  ship  to  Bruce  Mfg.  ,Co.”  (setting  out  goods  and 
prices) . “ Ship  goods  exp.  f .o.b.  Baltimore.” 

This  order  was  accepted  by  the  plaintiff  and  the  $50  deposit 
paid  down  by  the  defendant. 

The  defendant  says  that  he  said  at  the  time,  “ If  you  send  them 
by  express,  then  you  can  draw  on  me  at  sight  for  the  amount  of  the 
bill;”  and  the  plaintiff  said,  “ That  is  all  right;”  the  plaintiff’s 
evidence  (Mackover)  is  that  “ Mr.  Bruce  said  he  would  give  a fifty 
dollar  deposit  on  this  order.  Fifty  dollars  is  a right  small  deposit 
on  an  order  of  this  size,  but  we  can  proceed  on  the  order,  and  we 
will  draw  a draft  for  the  balance  of  the  amount  the  following  day, 
which  will  no  doubt  take  several  days,  so  that  by  the  time  our  bank 
receives  a wire  that  the  draft  is  paid  the  order  will  be  ready  at  that 
time.” 

Some,  almost  all,  of  the  goods  bought  were  not  made  up  at  tne 
time,  and  it  would  require  several  days  to  complete  them.  As  the 
plaintiff  did  not  know  how  to  draw  a draft  outside  of  the  United 
States,  he  saw  his  banker  and  was  advised  to  draw  a bill  on  the 
defendant  through  his  (the  defendant’s)  bank;  and  he  wrote  to  the 
defendant,  on  the  15th  November,  1919 : “ After  consulting  with 
our  bank  to-day  we  are  advised  by  them,  in  order  not  to  have  any 
additional  delays  for  you  to  get  the  goods,  to  draw  a draft,  with 
whatever  exchange  there  may  be,  through  your  bank,  Spadina  and 
Dundas  branch,”  meaning,  as  he  says,  “that,  being  the  order  had 
to  be  made  up  and  would  require  several  days  to  have  it  completed, 
in  the  meantime  to  draw  a draft  and  know  that  the  transaction  is 
being  closed.”  “ By  drawing  it  would  avoid  delay,  for  the  reason 
that  we  would  know  that  the  transaction  was  closed.  How  were 
we  to  know  it  was  ?” 

The  evidence  continues: — 

“ Q.  You  didn’t  propose  to  ship  the  goods  until  the  draft  was 
paid  ? A.  That  is  right. 

“ Q.  You  are  positive  about  that?  A.  Yes. 

“ Q.  And  you  wouldn’t  ship  them  until  the  draft  was  paid? 
A.  Naturally.” 

The  draft  was  presented  to  the  defendant  and  refused  accept- 
ance; the  letter  of  the  15th  November  was  received,  shewing  the 
stand  taken  by  the  plaintiff — the  reason  given  at  the  trial  by  the 
defendant  for  not  accepting  the  draft  is  as  follows : “ I had  never 
done  any  business  with  the  firm,  and  the  goods  hadn’t  been  shipped, 
and  I didn’t  feel  I would  like  to  accept  the  draft  for  goods  I hadn’t 
received  or  that  had  not  been  shipped ; I had  never  done  business 
with  that  firm  before.” 
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The  letter  was  answered  on  the  18th  November,  1919 : “ We 

cannot  comply  with  your  request  in  accepting  your  sight  draft  for 
$3,075  for  goods  still  in  your  possession.  When  the  writer  bought 
the  goods  from  you,  I understood  that  I was  to  pay  for  same  on 
arrival  at  Toronto.”  The  return  of  the  $50  is  asked,  and  the 
letter  ends : “ I regret  very  much  that  we  have  to  take  this  stand, 
but  business  is  business,  and  I think  you  have  been  ill-advised ; you 
will  of  course  understand  from  that  we  do  not  want  shipment  of 
goods.” 

This  letter  being  received  at  Baltimore,  a telegram  is  sent  on 
the  20th  November : “ Letter  received.  Have  goods  ready  for  ship 
— draw  draft  to  save  time.  If  you  prefer  other  method  payment, 
forward  10  per  cent,  amount  order,  payment  of  balance  to  be  made 
when  goods  are  delivered.  Large  part  these  goods  made  specially 
your  order,  and  must  insist  you  carry  out  your  part.  Advise  return 
mail  survey  (sic)  whether  ship  by  express  or  freight.” 

The  defendant  refused  to  send  the  10  per  cent,  asked  for;  the 
plaintiff  declined  to  ship  without  the  cash  or  at  least  10  pen  cent, 
of  the  order — the  goods  never  were  shipped  or  paid  for.  The 
plaintiff  sues  for  breach  of  contract  for  “ goods  bargained  and 
sold;”  the  learned  Chief  Justice  of  the  Common  Pleas  gave  him 
judgment  for  $267.50  and  $250  costs;  and  the  defendant  appeals. 

It  is  quite  obvious  that  unless  one  or  the  other  party  is  mis- 
taken as  to  the  terms  of  payment  agreed  upon,  the  parties  were  not 
ad  idem — there  was  no  contract,  and  the  action  fails. 

In  the  most  favourable  view  possible  for  the  plaintiff,  the  terms 
of  the  contract  appear  in  the  writing — and  these  obviously  are: 
“ no  discount  on  the  prices  stated  but  the  terms  are  net ; delivery 
f.o.b.  Baltimore,  payable  $50  deposit  and  balance  draft  ” — no  time 
of  draft  being  mentioned  and  no  custom  of  the  trade  being  proved, 
in  the  most  favourable  view  for  him  the  plaintiff  has  the  option 
to  make  the  draft  at  sight  without  days  of  grace  or  at  a longer  term. 

It  was  contended  for  the  plaintiff  before  us,  as  it  was  the  posi- 
tion of  the  plaintiff  from  the  time  he  consulted  his  banker,  that  he 
was  not  called  upon  to  ship  any  goods  until  he  had  received  the 
price  in  cash. 

It  is,  therefore,  necessary  to  consider  the  real  meaning  of  the 
contract. 

There  is  not  and  cannot  be  any  doubt  as  to  the  meaning  of  the 
term  “ Ship  goods  exp.  f.o.b.  Baltimore.”  It  means  that  the  vendor 
is  to  deliver  at  his  own  expense  to  an  express  company  at  Baltimore 
the  goods  mentioned  on  account  of  the  purchaser,  that  is,  with  the 
bill  of  lading  in  the  name  of  the  purchaser  or  assigned  to  him: 
Browne  v.  Hare  (1858-9),  3 H.  & N.  484,  4 H.  & N.  822;  Ogg  v. 
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Shuler  (1875),  L.R.  10  C.P.  159,  1 C.P.D.  47;  Stock  v.  Inglis 
(1884),  12  Q.B.D.  564;  Benjamin  on  Sale,  6th  ed.,  p.  785.  Then 
the  property  passes  to  the  purchaser,  and  the  goods  are  at  his  risk. 

As  to  the  time  of  payment,  the  contract  is  silent ; but  there  can 
be  no  doubt  what  the  law  will  imply  from  what  is  said.  The  words 
“ terms  net,”  both  parties  agree,  have  reference  to  the  amount,  the 
absence  of  discount. 

"Deposit  $50,  balance  draft,”  must  mean  that  the  purchase- 
price  $50  is  to  be  paid  down  and  the  balance  paid  by  draft.  At  the 
common  law  the  payment  and  delivery  are  simultaneous  in  the 
absence  of  contrary  agreement  express  or  implied. 

Here  delivery  to  the  express  company,  free  of  expense  to  the 
purchaser,  would  be  delivery  to  him ; and  until  such  delivery  or  at 
least  ability  and  willingness  to  deliver  on  the  terms  of  the  contract 
there  could  be  no  right  to  receive  payment : Blackwood  v.  Cutting 
(1888),  9 Am.  St.  Repr.  (Cal.)  199 — and  see  per  Robinson,  C.J., 
in  Coleman  v.  McDermott  (1856),  1 E.  & A.  445,  at  p.  454. 

The  plaintiff,  not  being  ready  to  deliver  the  goods,  endeavoured 
to  obtain,  not  the  draft  agreed  upon,  but  cash,  the  proceeds  of  such 
draft.  This  being  refused,  he  alleged  that  he  was  ready  to  ship  and 
suggests  another  way  of  paying.  The  defendant  was  wholly 
within  his  rights  in  refusing  to  accept  either  modification  of  the 
contract,  and  the  plaintiff  never  was  ready  and  willing  to  deliver 
the  goods  on  the  terms  of  the  contract.  I think  he  should  not 
succeed. 

The  appeal  should  be  allowed  and  the  action  dismissed,  both 
with  costs. 

As  to  the  counterclaim  for  the  return  of  the  $50  and  for  dam- 
ages for  breach  of  contract,  there  is  little  evidence — not  sufficient  to 
justify  a judgment  on  the  latter  branch.  In  respect  of  the  $50, 
the  defendant  paid  this  sum  at  the  time;  the  plaintiff  refused  to 
carry  out  his  contract  ; and  there  is  no  reason  why  the  sum  should 
not  be  refunded. 

There  is  a further  item  of  $50  for  three  leatherette  coats,  only 
two  of  which  were  delivered,  but  this  is  not  raised  in  the  pleadings, 
the  attention  of  the  plaintiff  was  not  specifically  drawn  to  it,  and 
we  should  not  deal  with  it,  but  leave  the  defendant  to  bring  his 
action  if  so  advised. 

There  will  be  judgment  for  the  defendant  on  his  counterclaim 
for  $50  and  interest  from  the  15th  November,  1919,  and  costs  on 
the  Supreme  'Court  scale,  as  in  Foster  v.  Viegel  (1889),  13  P.R. 
133. 


Appeal  allowed. 
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Re  Gund. 

Land  Titles  Act — Devisee  Offering  for  Registration  Will  not  Proved  in 

Ontario — Refusal  of  Master  of  Titles  to  Register — Evidence — Dis- 
cretion— Appeal — Secs.  S(e),  56-61,  of  R.S.O.  1914,  ch.  126 — Rule  Iff) 

— Forms  42,  45,  45- 

A devisee  of  land  which  has  been  brought  under  the  Land  Titles  Act 
has  no  right  to  require  registration  of  the  will  containing  the  devise, 
after  the  expiry  of  three  years  from  the  death  of  the  testator,  where 
the  will  has  not  been  admitted  to  probate  in  Ontario. 

Sections  3(e),  56-61,  of  the  Land  Titles  Act,  R.S.O.  1914,  ch.  126,  rule  40 
of  the  rules  made  under  the  Act,  and  forms  42,  43,  and  45,  considered. 
The  matter  is  one  which  comes  under  the  provisions  of  rule  40(2),  and 
the  Master  of  Titles  has  the  right  to  require  such  evidence  as  he  sees 
fit.  In  such  a case  as  this  the  Master  will  be  well  advised  to  require 
that  before  registration  is  made  the  will  shall  be  proved  in  the  pro- 
per Surrogate  Court  of  this  Province.  The  matter  is  one  in  the 
discretion  of  the  Master,  and  not  one  of  the  matters  which  should  be 
reviewed  upon  appeal. 

An  appeal  by  a devisee  of  land  which  had  been  brought  under 
the  Land  Titles  Act  from  the  refusal  of  the  Master  of  Titles  to 
permit  the  registration  of  the  will  under  which  the  appellant  claimed 
title. 

January  5.  The  appeal  was  heard  by  Middleton,  J.,  in 
Chambers. 

H.  S.  Eonsberger , for  the  appellant. 

The  Master  of  Titles  appeared  in  person. 

January  25.  Middleton,  J. : — The  question  raised  is  the  right 
of  a devisee  of  land  brought  under  the  Land  Titles  Act  to  require 
registration  after  the  expiry  of  three  years  from  the  death  of  the 
testator,  where  the  will  under  which  he  claims  has  not  been  admitted 
to  probate  in  Ontario.  The  learned  Master  of  Titles  takes  the 
position  that  he  should  not  permit  the  registration  because  he  has 
no  means  of  conclusively  determining  that  the  will  propounded  is 
in  truth  the  last  will  of  the  testator. 

The  solution  of  this  question  depends  primarily  upon  the  pro- 
visions of  the  Land  Titles  Act.  In  approaching  this  question,  the 
fundamental  distinction  between  the  Land  Titles  Act  and  the 
Registry  Act  must  be  kept  in  mind.  The  Registry  Act  contains 
express  provisions  permitting  the  registration  of  a will  without 
probate,  but  registration  under  that  Act  confers  no  title,  and  is  the 
mere  recording  of  an  existing  instrument,  quantum  valeat.  Under 
the  Act  in  question  the  Master  is  called  upon  to  pronounce  upon 
the  validity  and  effect  of  the  instrument  produced,  and  the  regis- 
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tration  guarantees  not  merely  the  genuineness  of  the  document  in 
question,  but  the  fact  that  it  has  effectually  transferred  the  estate 
of  the  deceased  registered  owner.  From  the  earliest  times  the 
propriety  of  having  the  validity  of  testatmentary  instruments 
inquired  into  and  determined  by  a special  probate  court  vested  with 
the  proper  machinery  to  call  upon  those  having  adverse  interests, 
so  that  the  questions  of  testacy  or  intestacy,  and  what  particular 
instrument  constitutes  the  testament,  if  there  is  testacy,  may  be 
determined  once  and  for  all,  has  been  recognised.  Our  .Surrogate 
Courts  Act  contains  provisions  protecting  those  who  act  in  reliance 
upon  the  judgment  of  that  Court,  even  though  it  should  ultimately 
be  ascertained  to  have  been  erroneous  and  should  he  set  aside. 

Turning  now  to  the  statute,  R.S.O.  1914,  ch.  126,  there  is  a 
group  of  sections  (56-61)  dealing  with  the  transmission  of  lands 
and  charges  on  the  owner’s  death.  The' sections  important  to  be 
considered  are  56,  60,  and  61. 

Section  60  provides  that  " the  fact  of  any  person  having  become 
entitled  to  any  land  or  charge  in  consequence  of  the  death  of  any 
registered  owner  shall  be  proved  in  the  prescribed  manner.”  The 
word  "prescribed,”  by  sec.  (3) (e),  means  "prescribed  by  this  Act 
or  by  any  general  rules  made  in  pursuance  of  this  Act.” 

Rule  40,  dealing  with  the  case  of  the  death  of  a registered  owner, 
provides  that  every  application  under  secs.  56,  57,  58,  and  71  of  the 
Act  shall  be  supported  by  the  affidavit  of  the  applicant,  shewing 
concisely  the  existing  rights  of  the  persons  interested  in  the  land 
or  charge  affected  by  the  application.  If  the  application  is  made 
under  sec.  56,  it  shall  also  be  supported  by  the  affidavit  of  the 
solicitor  for  the  applicant.  Clause  2 of  this  rule  contains  the  im- 
portant provision  that  the  Master  of  Titles  may  require  such  other 
evidence,  if  any,  and  such  notices  to  be  given,  as  he  may  think  fit, 
and  the  matter  shall  be  proceeded  with  as  he  shall  direct.  To 
grasp  the  full  significance  of  this  rule  it  is  necessary  to  refer  to  the 
four  sections  named  in  it. 

Section  56  provides  that  on  the  death  of  a sole  registered  owner 
such  person  shall  be  registered  as  owner  as  may,  on  the  application 
of  any  person  interested  in  the  land,  be  appointed  by  the  Master  of 
Titles,  regard  being  had  to  the  rights  of  the  several  persons 
interested  in  the  land.  This  section  is  not  easy  to  understand,  but 
was  probably  intended  to  provide  for  the  vesting  of  the  land  in  an 
individual  who  would  ultimately  convey  either  for  the  purpose  of 
paying  debts  or  legacies,  or  to  a purchaser  if  there  is  to  be  distribu- 
tion, or  to  a devisee  if  the  land  was  devised,  and  it  was  not  neces- 
sary to  realise  upon  it  for  the  purpose  of  paying  debts.  I do  not 
know  how  the  section  works  in  practice,  but  I should  suppose  that 
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the  Master  would,  in  ordinary  cases,  register  the  administrator  or 
executor,  as  the  case  may  be,  as  the  owner,  and  the  land  would  in 
due  course  be  conveyed  by  the  executor  or  administrator  who  had 
been  so  registered  to  the  heir  or  devisee  if  a sale  should  not  have 
been  found  to  be  necessary. 

This  is  supplemented  by  sec.  61,  which  provides  that  the  title 
of  an  heir  or  devisee,  where  the  land  is  vested  under  the  Devolution 
of  Estates  Act,  shall  be  registered  without  reference  to  the  liability 
of  the  land  for  debts  (save  in  the  case  of  executions  lodged  with 
the  Master),  and  the  liability  under  the  Devolution  of  Estates  Act 
of  the  land,  or  any  transferor  thereof,  shall  be  determined  as  if  the 
land  had  not  been  registered  under  the  Land  Titles  Act. 

Section  57  relates  only  to  the  death  of  the  owner  or  owners  of 
a charge. 

Section  58  provides  that,  where  two  or  more  persons  are 
registered  as  owners  of  any  land  or  charge,  the  personal  representa- 
tive of  the  one  who  dies  may  apply  to  be  entered  as  owner  jointly 
with  the  survivor  or  survivors. 

Section  59  is  in  a sense  supplemental  to  sec.  56,  for  it  provides 
that  any  person  registered  in  the  place  of  a deceased  owner  shall 
hold  the  land  or  charge  upon  the  trusts  and  for  the  purposes  for 
which  the  same  is  applicable  in  law,  and  subject  to  any  unregistered 
estates,  rights,  interests,  or  equities  subject  to  which  the  deceased 
owner  held  the  same ; but  in  other  respects  he  shall  be  in,  the  same 
position  as  if  he  had  taken  the  land  or  charge  under  a transfer  for 
valuable  consideration. 

The  fourth  section  referred  to  in  the  rule,  sec.  71,  is  not  now  of 
importance,  as  it  provides  for  the  registration  of  estates  in  dower 
or  by  the  curtesy. 

The  rule  to  which  I have  referred  refers  to  forms  42,  43,  and 
45.  Form  42  shews  what  must  be  deposed  to  where  application  is 
made  by  an  administrator  under  either  sec.  56  or  58.  Form  43 
relates  to  an  application  for  registration  of  ownership  of  a charge 
upon  the  death  of  the  owner  of  the  charge.  Form  44  is  the  form  of 
affidavit  where  an  administrator  has  been  entered  as  owner  and  is 
transferring  the  land  for  the  purpose  of  distribution.  A note  to 
the  form  reads : “ A similar  affidavit  should  be  made  in  the  case  of 
an  executor  where  his  power  to  deal  with  the  land  is  derived  from 
the  Devolution  of  Estates  Act.” 

From  this  it  will  be  clear  that  there  is  nothing  in  either  the 
statute  or  the  rules  which  will  justify  the  applicant  in  saying  that 
he  has  proved  his  title  in  the  prescribed  manner.  It  follows,  I 
think,  that  the  matter  is  one  which  comes  under  the  provisions  of 
rule  40(2),  and  that  the  Master  of  Titles  has  the  right  to  require 
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such  other  evidence  as  he  sees  fit,  and  I think  that  in  all  these  cases 
the  Master  is  well  advised  if  he  requires  that  before  registration  is 
made  the  will  shall  be  proved  in  the  proper  Surrogate  Court  of  this 
Province.  It  may  well  be  that  where  the  will  has  been  proved 
abroad  and  the  property  in  this  Province  is  of  small  value,  the 
Master  may  feel  justified  in  accepting  the  foreign  probate,  but  in 
the  majority  of  instances,  I think,  he  should  require  probate  here. 

Furthermore,  in  my  view  the  matter  is  one  which  rests  in  the 
sound  discretion  of  the  Master  of  Titles,  and  thus  is  not  one  of  the 
matters  which  should  be  reviewed  upon  appeal. 


[APPELLATE  DIVISION.] 

Attorney- General  for  Ontario  y.  Booth. 

Crown — Timber-licenses — Boundary  between  Berths — Conventional  Line 
— Renewal  of  Licenses — Independent  Grants — ■“  Right  to  Renewal  ” 
— Regulations  of  Department  of  Lands  Forests  and  Mines  — Force 
and  Effect  of — Crown  Timber  Act,  R.S.O.  191 4,  ch.  29,  secs.  8(1), 
(8) , lj.(l) , (2) , (5)  — Trespass  — Action  by  Attorney-General  and 
License-holder  against  Holder  of  License  for  Adjoining  Berth — 
Parties — Minister  of  Lands  Forests  and  Mines — Sec.  19  of  Act. 

The  Attorney-General,  on  behalf  of  the  Crown,  the  owner  of  a tract  or 
“limit”  (No.  122)  of  timbered  lands,  for  which  licenses  had  been 
issued  to  a lumber  company,  joined  with  the  company  in  suing  the 
defendant,  the  holder  of  licenses  for  the  adjoining  limit  (No.  109),  for 
trespass  by  cutting  upon  No.  122,  and  the  sole  question  in  dispute 
was  as  to  the  true  location  of  the  boundary-line  between  the  two 
limits.  All  the  cutting  complained  of  was  in  the  season  of  1914,  for 
which  the  plaintiff  lumber  company  had  no  license;  and  there  was 
thus  an  obvious  difficulty  in  the  way  of  the  company.  The  claim 
made  by  the  Attorney-General  on  behalf  of  the  Crown  was  that  the 
license  issued  by  the  Department  of  Lands  Forests  and  Mines  was 
for  a year  only,  and  that  that  annual  license  must  be  dealt  with  and 
construed  by  what  was  found  within  in  its  four  corners  only,  quite 
apart  from  the  history  of  former  licenses  and  of  any  dealings  or 
arrangements  made  with  reference  to  them.  For  the  defendant  it 
was  contended  that,  as  the  regulations  of  the  department  provided  for 
a renewal  of  the  license,  when  a new  license  was  granted  it  was  in 
truth  a renewal,  and  that  the  history  of  the  licenses  from  the  be- 
ginning might  to  looked  at  to  ascertain  the  true  construction:  — 

Held,  upon  consideration  of  the  regulations  and  secs.  3(1),  (3),  and 
4(1),  (2),  (5),  of  the  Crown  Timber  Act,  R.S.O.  1914,  ch.  29,  that  the 
provision  made  by  sec.  3(3)  that  “no  such  license  shall  be  granted 
for  a longer  period  than  12  months  ” is  paramount  and  overrides  any 
provisions  of  the  regulations  looking  to  a right  of  renewal — the 
license  is  for  12  months  and  no  more,  and  each  annual  license  is  a 
new  grant  from  the  Crown. 

Smylie  v.  The  Queen  (1900),  27  A.R.  172,  191,  and  Booth  v.  The  King 
(1915),  51  Can.  S.C.R.  20,  referred  to. 

The  Crown,  though  not  bound  to  renew  the  defendant's  license,  did 
renew  it;  and,  although  the  series  of  so-called  renewals  was  a series 
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of  independent  transactions,  it  was  necessary,  in  order  to  ascertain 
the  subject-matter  of  the  grant  for  the  year  (1914)  in  which  the 
cutting  was  done,  to  go  over  the  history  of  all  the  transactions. 

When  the  early  grants  were  made,  there  was  doubt  as  to  the  location  of 
the  boundary,  and  a line  called  “ the  Robertson  line  ” was  run  by  a 
surveyor  of  that  name  in  1844  for  the  purpose  of  establishing  a con- 
ventional boundary  between  berths  122  and  109.  It  was  well  known 
that  this  was  not  the  true  line,  and  that  the  true  line  could  not  be 
located  without  expense  which  no  one  desired  to  incur;  and  this  line 
was  run,  with  the  concurrence  of  the  owners  of  the  berths,  by  the 
surveyor  chosen  by  the  Crown  to  define  the  limits  in  a way  which 
would  bind  not  only  the  owners  but  the  Crown:  — 

Held,  that  the  intention  was  not  to  define  the  boundary  for  a year  only, 
but  for  so  long  as  the  Crown  might  of  its  grace  choose  to  renew  or 
make  new  grants;  and  from  that  time  on  the  Crown  regarded  the 
Robertson  line  as  the  actual  boundary,  and  the  holders  of  the  licenses 
also  treated  it  as  such — it  thus  became  and  continued  to  be  the 
boundary.  When  the  “ Rainboth  line,”  according  to  which  the  dis- 
puted area  was  not  within  the  defendant’s  limit,  was  run  in  1890,  it 
was  not  run  with  the  view  of  making  changes  in  the  berth  limits. 
The  renewals  or  new  licenses  are  not  to  be  regarded  as  quite  indepen- 
dent for  all  purposes.  There  is  no  right  to  renewal  which  may  be 
asserted  against  the  Crown ; but  it  cannot  be  said  that  for  no  purpose 
are  the  regulations  of  the  department  to  be  regarded.  Limits  are 
acquired  and  held  for  many  years  in  the  expectation  of  renewals  or 
new  licenses  being  granted;  and  the  expectation  is  not  merely  vision- 
ary, but  rests  upon  the  good  faith  invariably  shewn  by  the  Crown 
officers  to  those  who  rely  upon  the  policy  of  the  department  as 
declared  by  the  regulations. 

A question  as  to  whether,  under  sec.  19  of  the  Crown  Timber  Act,  the 
action  should  not  have  been  brought  in  the  name  of  the  Minister  of 
Lands  Forests  and  Mines,  was  not  considered. 

Action  by  the  Golden  Lake  Lumber  Company,  as  the  holder 
of  timber  licenses  covering  what  was  known  as  limit  122,  and  by 
the  Attorney-General  on  behalf  of  his  Majesty,  the  owner  of  the 
Crown  lands  covered  by  those  licenses,  alleging  that  the  defendant 
trespassed  on  limit  122  and  cnt  a large  quantity  of  pine  timber  and 
saw-logs,  to  wit,  2,000,000  feet  board  measure,  for  which  $40,000 
was  claimed. 

January  8,  9,  and  10.  The  action  was  tried  by  Middleton,  J., 
without  a jury,  at  Ottawa. 

I.  F.  Hellmuth , K.C.,  and  F.  S.  M earns  (W.  R.  White , K.C., 
with  them),  for  the  plaintiffs. 

W.  N.  Tilley,  K.C.,  and  Wentworth  Greene,  K.C.,  for  the 
defendant. 

January  25.  Middleton,  J. : — It  appears  that  the  defendant 
owns  limit  No.  109,  adjoining  No.  122,  and  that  the  sole  question  is 
the  boundary  between  the  two  limits.  All  the  timber  in  question  was 
cut  between  the  line — called  for  convenience  the  Robertson  line — 
which  Mr.  Booth  claims  as  the  true  boundary,  and  the  line  called 
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for  convenience  the  Rainboth  line,  which  the  plaintiffs  claim  as  the 
true  boundary.  It  is  admitted  that  Mr.  Booth  acted  in  perfect  good 
faith  and  in  the  belief  that  the  boundary  claimed  was  the  true 
boundary  of  his  limit,  and  all  that  is  asked  is  the  value  of  the 
timber  taken;  no  penalties  are  claimed  under  the  punitive  pro- 
visions of  the  Act. 

All  the  cutting  complained  of  was  in  the  season  of  1914.  The 
amount  cut  is  estimated  by  the  plaintiffs  at  one  million  feet,  and  its 
value  has  fluctuated  from  $10  per  M.,  when  the  claim  was  first  made, 
to  $20  per  M.  in  the  statement  of  claim,  and  to  $80  per  M.  in  the 
evidence  before  me.  I did  not  take  any  evidence  of  damages  be- 
yond enough  to  shew  that  the  amount  involved  in  this  action  is 
large. 

The  case  was  very  fully  presented  in  the  evidence  and  ably 
argued;  and  though,  in  the  end,  my  ‘judgment  turns  upon  a 
simple  proposition,  I think  I should  set  forth  the  facts  at  some  little 
length  to  facilitate  the  disposition  of  the  case  if  it  should  be  carried 
farther. 

The  limits  in  question  lie  between  the  Petewawa  on  the  north 
and  the  Bonnechere  on  the  south.  These  rivers  flow  from  the  north- 
west to  the  south-east  in  general  courses  that  are  almost  parallel, 
and  empty  into  the  Ottawa.  While  the  courses  may  thus  be 
spoken  of  as  generally  parallel,  each  curves  and  bends  in  such  a 
way  as  to  bring  them  much  closer  in  some  places  than  others. 
The  limits  in  question  are  at  the  sources  of  these  two  rivers,  where 
they  are  some  10  miles  apart. 

At  the  time  of  issue  of  the  licenses,  shortly  after  1840,  the 
country  had  not  been  surveyed,  though  certain  points  on  the  rivers 
had  been  determined  and  certain  lines  had  been  run  which  were 
used  in  defining  the  limits,  The  first  complete  survey  was  in  1890- 
1895,  when  the  townships  were  first  laid  out. 

In  1841  a license  was  issued  to  Alexander  Macdonell  over  lands 
on  the  north  side  of  the  Bonnechere  river,  described  as  “ commenc- 
ing at  a white  pine  tree  blazed  upon  the  four  sides  on  the  north  side 
of  Cuchaine  lake  to  extend  up  the  north  side  of  the  Bonnechere  river 
15  miles  more  or  less  to  its  source  and  to  run  back  3 miles  more  or 
less,  half-way  to  the  Petewawa  river  on  the  course  north  21°  east.” 

In  the  next  year  a license  was  issued  to  William  Morris  foT  the 
limit  to  the  south  of  the  Petewawa  river,  “ to  commence  on  the 
south  side  of  the  south  branch  of  the  Petewawa  river  at  Peter 
White's  upper  boundary,  being  at  a point  2 miles  above  the  mouth 
of  a creek  called  the  Little  Bonnechere  and  extending  up  the  river 
to  its  source  or  10  miles  and  back  half-way  to  the  Bonnechere  river 
on  the  course  south  21°  west.” 
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From  that  time  to  the  present,  new  licenses  or  renewals  of 
these  licenses  have  been  issued  with  but  one  break,  which  will  be 
discussed  later. 

There  is  no  dispute  here  as  to  the  “ upper  " and  “ lower  " 
boundaries  of  the  limits ; the  sole  trouble  is  occasioned  by  the  “rear" 
boundary  of  the  limits,  called  in  these  first  licenses  “ back  half-way 
to  the  Petewawa  river"  and  “back  half-way  to  the  Bonnechere 
river,"  and  in  later  licenses  described  in  somewhat  different  lan- 
guage. 

It  is  important  to  bear  in  mind  that  in  these  early  days,  when 
timber  was  abundant,  all  limits  were  laid  out  fronting  on  rivers, 
the  only  means  of  transport,  and  the  timber  at  the  rear  of  the  limit 
was  not  regarded  as  of  much  commercial  value  owing  to  the  cost  of 
bringing  it  to  the  water.  All  this  is  now  changed  owing  to  the 
great  value  of  timber. 

In  1844  the  owners  of  the  limits  apparently  desired  to  have  the 
rear  boundary  located  and  determined,  and  on  the  13th  September, 
1844,  John  McNaughton,  the  Crown  timber  agent  at  Bytown, 
instructed  John  Robertson,  surveyor,  “ to  proceed  to  determine  the 
half-way  between  the  Bonnechere  river  and  the  south  branch  of  the 
Petewawa  river  as  if  along  the  line  K.L.M.  on  the  enclosed  plan." 
Half  of  the  fees  for  this  survey  were  to  be  paid  by  the  Crown — half 
by  Macdonell,  Morris,  and  Peter  White  (who  owned  the  limit  down- 
stream from  Morris),  the  parties  requiring  the  survey.  This  plan 
shewed  the  rivers  and  the  points  to  which  the  surveys  had  been 
made  and  a straight  line  from  “ M."  to  “ L.,"  connecting  two  points 
half-way  between  the  rivers  or  lines  drawn  on  the  course  S.  21°  W. 
mentioned  in  the  description.  The  line  from  M.  to  L.  covers  the 
boundary  now  in  dispute,  and  the  prolongation  easterly  from 
L.  to  K.  is  not  here  of  importance.  What  is  of  importance  is  that 
it  lies  between  sections  of  the  river  that  had  been  surveyed,  where 
the  Petewawa,  at  the  east,  takes  a sharp  turn  to  the  north.  Having 
this  in  view,  the  instructions  to  the  surveyor  were  to  substitute  a 
crooked  line  for  the  straight  line  L.  K.  at  the  half-way  line, 
“ should  there  be  much  valuable  timber  above  the  line  from  L.  to 
K."  On  this  plan  there  is  a note  of  instructions  to  the  surveyor, 
dated  the  22nd  January,  1845,  “ Connect  the  half-way  between  the 
Bonnechere  and  the  south  branch  of  the  Petewawa  on  the  line 
run  from  Couchaine  lake  wdth  the  half  wav  between  the  Bonne- 
chere and  the  Petewawa  river  as  determined  on  the  line  between 
the  limits  of  Peter  White  and  William  Morris  by  a direct  line  as  if 
between  the  centres  L.  and  M." 

The  survey  was  made,  and  the  midpoints  on  the  two  lines  were 
ascertained  by  the  surveyor,  and  the  straight  line  known  as  the 
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Robertson  line  was  run.  There  is  some  doubt  as  to  the  absolute 
accuracy  of  the  line  from  the  standpoint  of  accurate  surveying, 
but  it  was  clearly  marked  at  the  time  and  has  since  been  relocated 
from  the  original  blazes,  and  its  location  and  identity  were  but 
feebly  contested  at  the  trial.  I have  no  hesitation  in  accepting  the 
evidence  as  to  its  location  on  the  ground. 

Robertson’s  plan  shewing  the  work  is  exhibit  12;  13  and  14 
are  his  diary  and  field-notes.  His  general  report  (exhibit  11), 
after  shewing  the  location  of  the  line,  says : That  part  of  the 

country  over  which  I travelled  holds  out  no  encouragement  what- 
ever for  settlement,  neither  could  I say  that  I saw  any  large 
quantities  of  valuable  timber  except  in  the  immediate  neighbour- 
hood of  lakes  or  streams.” 

There  was  some  criticism  of  Robertson’s  work,  based  on  his 
field-notes,  but  this  is,  I think,  quite  unfounded.  The  measuring 
of  the  actual  length  of  the  rear  boundary  was  a matter  of  very 
minor  importance.  His  duty  was  to  locate  it  on  the  ground.  It 
may  well  be  that  he  did  not  reach  the  true  point  a L.,”  but  he  came 
very  close  to  it. 

It  was  on  this  survey  found  that  on  the  upper  boundary  of  the 
limits  the  distance  between  the  two  rivers  was  10  miles  instead  of 
6,  as  had  been  supposed,  and  the  descriptions  in  the  licenses  were 
amended  accordingly. 

In  1846  a new  survey  was  made  by  Robert  Bell  of  the  upper 
boundary  of  the  berth  on  the  Petewawa  river.  This  was  occasioned 
by  it  being  ascertained  that  the  source  of  this  river  was  farther 
west  than  had  been  supposed  in  the  earlier  survey.  This  is  not  of 
importance  save  that  the  rear  boundary  of  the  limit  south  of  the 
Petewawa  is  taken  to  be  the  Robertson  line. 

In  1860  some  question  arose  as  to  the  exact  location  of  the  upper 
boundary  of  the  Bonnechere  limit.  It  was  suggested  that  the  line 
which  had  been  assumed  to  have  been  run  as  the  boundary  did  not 
in  truth  run  from  the  head-waters,  and  that  the  situation  there 
was  similar  to  that  found  by  Robert  Bell  with  reference  to  the  head 
of  the  Petewawa.  This  particular  question  is  not  of  importance 
here,  but  the  instructions  to  the  surveyor  sent  by  the  Government 
at  the  instance  of  the  owner  of  the  limit  are  of  importance. 

Mr.  Forrest  was  instructed  on  the  26th  September,  1860  (exhibit 
18),  to  find  the  head-waters  and  run  a line  N.  21°  E.  a distance  of 
5 miles,  and  then  from  this  point  “ the  rear  line  should  be  run  on 
one  or  more  courses  not  exceeding  3 connecting  points  at  5 miles 
from  the  river  Bonnechere,  following  its  most  westerly  waters,  as 
will  give  an  average  depth  of  5 miles  from  it  . . . down  to 

the  point  C.  on  your  trace,  the  termination  of  Mr.  R.  Bell’s  line  from 
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the  source  of  the  south  branch  of  the  Petewawa  from  which  point 
westward  the  rear  line  has  already  been  established  west  for  49 
chains  45  links  by  Mr.  Bell  and  eastward  of  that  by  Mr.  Robert- 
son’s line  half-way  between  the  Petewawa  and  the  Bonnechere, 
that  being  the  boundary  there.” 

Nothing  further  took  place  until  1878,  when  in  the  renewals 
for  that  year  there  is  a verbal  change  in  the  description  upon 
which  reliance  was  placed  in  the  argument.  The  earlier  descrip- 
tions; it  will  be  remembered,  gave  the  rear  boundary  as  half-way 
between  the  rivers.  This  is  now  “ with  a depth  back  from  the 
river  throughout  the  whole  extent  between  the  upper  and  lower 
boundaries  of  half-way  to  the  river  ” — tc  Bonnechere  ” in  the  case 
of  the  Petewawa  licenses  and  “ Petewawa  ” in  the  Bonnechere 
licenses. 

When  the  effect  of  this  comes  to  he  considered  there  are  other 
provisions  in  the  licenses  to  he  kept  in  mind.  They  are  all  con- 
sistent and  similar,  but  I quote  from  109  of  1878-9.  The  license 
is  headed,  “ Renewal  for  1878-9  of  license  No.  25  of  1877-8.”  In 
the  body  of  the  license  it  is  said  to  he  of  a tc  location  described 
upon  the  back  hereof  by  me  by  metes  and  bounds  and  road-allow- 
ances, being  a renewal  for  1878-9  of  license  No.  25  of  1877-8, 
except  as  to  lots  sold  or  located,  if  any,  which  have  by  regulations 
ceased  to  be  subject  to  timber  license.”  The  license  concludes, 
“ This  license  not  to  interfere  with  prior  licenses  existing  or  to  be 
renewed  in  virtue  of  regulations.”  When  the  regulations  come  to 
to  he  looked  at,  it  will  be  found  that  this  term  is  required  by  them. 

In  1890  and  the  following  years  the  lands  covered  by  these 
licenses  were  surveyed,  and  townships,  divided  into  concessions 
and  lots,  were  laid  out.  Parts  of  Niven,  Barron,  and  Guthrie 
cover  the  lands  in  question.  This  was  preliminary  to  opening  up 
this  "territory  for  settlement.  As  soon  as  a settler  located  on  any 
lot,  the  holder  of  the  timber  license  had  greatly  restricted  rights  as 
to  the  located  land. 

To  avoid  confusion  it  was  regarded  as  necessary  or  desirable  to 
have  in  the  timber  licenses  an  enumeration  of -the  township  lots 
covered,  so  that  the  licensee  might  be  notified  of  the  location  of 
settlers  and  might  govern  himself  accordingly.  This  task  was  not 
easy,  as,  while  the  same  territory  was  covered  by  the  licenses  as  by 
the  townships,  the  surveys  were  quite  independent  and  had  little 
or  nothing  in  common.  There  was  some  discussion  between  the 
Crown  Lands  officer  at  Ottawa  and  his  superior  officer,  the  Com- 
missioner of  Crown  Lands  at  Toronto,  resulting  in  instructions  to 
have  Mr.  Rainboth,  an  Ontario  land  surveyor,  lay  out,  on  a plan  of 
the  townships  shewing  the  concessions  and  lots,  the  limits  of  the 
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Middleton,  timber  licenses  to  be  ascertained  from  perusal  of  the  licenses,  so 

that  from  inspection  of  the  plans  the  lots  to  be  enumerated  in  the 

1023.  licenses  might  be  readily  ascertained.  There  was  not  any  intention 
Attorney-  to  make  any  change  in  the  territory  included  in  the  licenses,  and 
General  the  iicensees  were  not  consulted.  With  reference  to  the  amended 
Ontario  description,  Mr.  Aubrey  White,  the  assistant  commissioner,  wrote 
Booth,  the  Ottawa  office  on  the  30th  May,  1895 : “ I suppose  that  in 

issuing  these  licenses  it  would  be  well  to  put  in  both  descriptions, 
the  old  description  by  metes  and  bounds  and  the  new  lot  and  con- 
cession description,  so  that  the  rights  of  the  parties  under  the 
metes  and  bounds  description  may  not  in  any  way  be  impaired  or 
affected  by  the  new  descriptions/’  Pursuant  to  this,  Mr.  Rainboth 
delimited  the  bounds  of  the  licenses  upon  a plan  of  the  township 
survey.  He  took  the  course  N.  21°  E.  and  made  measurements 
on  the  plan  every  half  inch  apart  between*  the  two  rivers  and  fixed 
the  half-way  points,  in  an  endeavour  to  find  a line  half-way  between 
the  two  rivers,  and  then  drew  a line  following  some  5 different 
courses,  not  widely  departing  from  the  curve  which  would  repre- 
sent the  true  midline.  This  line  is  to  the  north  of  the  Robertson 
line  and  with  the  Robertson  line  encloses  some  4 y2  miles,  which 
is  the  disputed  area.  To  the  east  the  Rainboth  line  passes  south  of 
the  Robertson  line  and  with  it  encloses  other  land  not  in  dispute. 
When  Mr.  Rainboth  drew  this  line  he  knew  nothing  of  the  Robert- 
son line,  and  only  attempted  to  apply  the  description  in  this 
license  to  the  township  survey  in  the  Crown  lands  office. 

The  result  was  that  the  licenses  were  issued  with  amended 
description.  Mr.  Booth,  who  had  acquired  the  Petewawa  license, 
received  his  license  with  the  old  description,  adding  the  words, 
“ including  the  following  lots  and  parts  of  lots  in  the  townships  of 
Barron  and  Guthrie  so  far  as  contained  within  the  above  described 
space  (see  annexed  sheet)/’  The  annexed  sheet  gives  a list  of  lots 
and  part  lots  and  includes  only  entire  lots  outside  of  the  area  in 
question  and  part  lots  where  the  Rainboth  line  cuts  them.  The 
township  of  Niven  seems  not  to  be  mentioned,  but  in  later  years 
this  was  included.  The  license  was  not  in  the  same  form  as  the 
earlier  licenses,  but  contains  the  same  title : e.g.,  “ Renewal  for 
1909-10  of  license  197  of  1908-9,”  and  the  same  clause  as  that 
already  quoted : “ This  license  not  to  interfere  with  prior  licenses 
existing  or  to  be  renewed  in  virtue  of  regulations.” 

The  Golden  Lake  Lumber  Company  had  acquired  the  Bonne- 
chere  license,  and  its  renewals  were  in  precisely  similar  form,  but 
the  clause  following  the  “ metes  and  bounds  ” description  is  not 
quite  the  same.  It  reads : “ The  above  description  is  only  intended 
to  embrace  so  much  of  the  space  contained  in  the  description  of 
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license  No.  122  of  1878-9  (of  which  it  is  a part)  as  may  be  within 
the  townships  of  Guthrie,  Barron,  Niven,  Clancey,  McMaster,  and 
Burns.”  The  attached  list  of  lots  is  not  referred  to.  The  words 
“ of  which  it  forms  a part  ” were  inserted  because  the  original 
Bonnechere  limit  was  subdivided  for  convenience.  This  does  not 
affect  the  matter  in  hand. 

There  was  an  attempt  made  at  the  trial  to  shew  that,  when  McRae, 
through  whom  the  Golden  Lake  Lumber  Company  acquired  title, 
bought  the  limits,  he  bought  on  the  faith  of  a plan  which  shewed 
the  Rainboth  line  as  the  boundary  of  the  limit  acquired.  Not  only 
was  this  not  shewn,  but  it  was  on  the  contrary  shewn  that  he 
bought  on  a plan  which  shewed  the  Robertson  line  as  the  boundary. 

In  the  years  1910-11  to  1915-6,  no  doubt  owing  to  some  mis- 
take or  misunderstanding,  no  license  to  the  Golden  Lake  Lumber 
Company  was  issued.  This  was  discovered  in  due  course,  and  upon 
payment  of  certain  sums  a license  was  issued  to  it  in  1916;  which 
has  since  been  renewed. 

As  the  cutting  complained  of  was  done  during  the  years  for 
which  the  Golden  Lake  Lumber  Company  had  no  license  and  had  no 
interest — legal  or  equitable — in  the  lands  or  timber,  Mr.  Hellmuth, 
for  that  company,  admits  that  so  far  as  it  is  concerned  the  action 
must  fail.  This,  however,  does  not  end  the  contest,  but  introduces 
a peculiar  feature.  Had  the  lands  been  under  license  to  the  Golden 
Lake  Lumber  Company,  its  claim  would  have  been  barred  by  the 
Statute  of  Limitations,  for  this  action  was  not  brought  until  the 
7th  December,  1920,  when  more  than  6 years  had  elapsed  from  the 
date  of  the  cutting.  It  is  now  sought  to  recover  for  the  Crown. 

When  Mr.  Booth  cut,  he  undoubtedly  thought  he  had  the  right 
to  cut  over  the  whole  area  to  the  Robertson  line,  and  he  made 
returns  to  the  Government  for  all  the  timber  cut,  and  paid  the 
Crown  dues  thereon,  and  also  paid  the  ground-rent,  computed  upon 
the  theory  that  the  Robertson  line  was  the  true  boundary.  There 
were  no  returns  made  by  Mr.  Booth  shewing  where  the  timber  was 
cut,  so  there  is  nothing  in  this  fact  to  prevent  any  claim  the  Crown 
may  make,  if  in  fact  there  has  been  a trespass. 

It  is,  however,  significant  that  the  Crown  in  truth  has  no  real 
interest  in  the  dispute.  If  Mr.  Booth  had  not  the  right  to  cut  this 
timber  as  and  when  he  did  cut  it,  then,  on  the  granting  of  the 
license  to  the  Golden  Lake  Lumber  Company  in  1916,  the  Crown 
gave  that  company  the  right  to  cut  for  precisely  the  same  price 
as  that  paid  by  Mr.  Booth.  It  is  not  suggested  that  the  fact  that 
this  timber  had  been  cut  in  the  interval  was  in  any  wav  considered 
in  the  granting  of  the  1916  license. 

This  claim  was  put  forward  in  1917  by  the  Golden  Lake  Lum- 
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ber  Company — a claim  for  timber  trespass  ” in  the  seasons  1911- 

1915,  during  which  it  held  no  license. 

The  difficulty  in  the  way  of  action  by  the  company  being 
obvious,  the  Minister  of  Crown  Lands  was  appealed  to,  and  he 
heard  the  parties  by  counsel  and  obtained  an  opinion  from  the 
director  of  surveys  (exhibit  23),  who,  after  an  investigation  and 
summary  of  the  surveys  and  contentions  of  the  parties,  says: — 

“I  am  of  opinion  that,  as  the  Robertson  line  was  run  under 
instructions  from  the  Department  and  at  the  request  of  the  then 
limit-holders,  and  as  this  line  has  not  been  disputed  for  50  years 
or  more,  it  should  be  established  as  the  boundary-line  between  the 
limits.” 

He  adds  that  if  the  course  suggested,  of  now  running  upon  the 
ground  a line  “ as  nearly  as  practicable  the  half-way  boundary 
between  the  two  rivers,”  was  adopted,  it  would  “ establish  a pre- 
cedent which  I am  inclined  to  think  would  lead  the  department 
into  more  or  less  trouble  on  a number  of  these  old  timber  limits  in 
the  Ottawa  territory.”  Following  this,  the  Minister  of  Lands 
Forests  and  Mines  wrote  both  parties,  on  the  18th  September, 

1916,  that,  having  considered  the  argument  of  counsel  and  having 
gone  over  the  departmental  files,  “ I have  reached  the  conclusion 
that  unless  the  parties  concur  in  a request  to  the  department  I am 
unable  to  interfere  with  the  present  status  of  the  matter.”  The 
matter  then  remained  dormant  for  more  than  4 years.  In  the  mean- 
time there  had  been  an  election  and  change  of  Ministers. 

The  claim  put  forward  by  his  Majesty,  through  the  Attorney- 
General,  is  that  the  license  issued  by  the  department  is  for  a year 
and  a year  only,  and  that  such  annual  license  must  be  dealt  with 
and  construed  by  what  is  found  within  its  four  corners  only,  quite 
apart  from  the  history  of  former  licenses  and  of  any  dealings  or 
arrangements  made  with  reference  to  them ; and,  this  being  so,  Mr. 
Booth’s  licenses  for  the  year  in  which  he  cut  timber  being  alone 
looked  at,  the  “ midway  line  ” means  the  actual  curve  which  is 
approximated  by  the  Rainboth  line,  and  so  there  is  a right  of  action. 

Mr.  Booth,  on  the  other  hand,  claims  that,  while  it  is  true  that 
the  license  is  for  a year  and  a year  only,  the  regulations  provide  for 
a renewal  of  the  license;  and,  although  his  Majesty  may,  under 
certain  circumstances,  refrain  from  granting  a renewal,  yet  when 
the  new  license  is  granted  it  is  in  truth  a renewal,  and  the  history 
of  the  licenses  from  the  beginning  may  be  looked  at  to  ascertain 
the  true  construction.  And  in  this  case  the  Crown  undoubtedly 
laid  down  the  Robertson  line  as  the  boundary  upon  the  ground  of 
the  limits  many  years  ago,  and  this  shews  what  the  licenses  for  the 
year  in  question  were  intended  to  cover. 
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The  Crown  replies  to  this  by  claiming  that  the  provision  of  the 
regulations  with  reference  to  renewal  was  ultra  vires  and  void. 

To  appreciate  the  true  significance  of  these  arguments  it  is 
necessary  to  review  the  history  of  the  legislation  and  regulations 
with  respect  to  timber  limits  and  licenses.  This  need  not  be  done 
in  any  detail,  for  it  is  contained  in  Mr.  Aubrey  White’s  compilation 
(exhibit  22) ; the  points  of  importance  only  will  be  mentioned. 

In  1846,  by  notice  in  the  Gazette  (24th  June,  1846),  it  is  stated, 
“ Present  holders  of  licenses  will  be  allowed  to  renew  them  for  the 
ensuing  two  or  more  seasons  without  alteration  of  limits  . . .,” 
but  no  new  limits  are  to  be  granted  exceeding  “ 5 miles  in  width 
by  5 miles  in  depth  or  half-way  to  the  next  river,”  and  after  the  1st 
May,  1849,  berths  will  be  curtailed  to  this  size. 

In  1849  the  statute  12  Viet.  ch.  30  was  passed — an  Act  for  the 
Sale  and  better  Management  of  Timber  upon  the  Public  Lands. 
This  was  the  first  statute  dealing  with  Crown  timber.  Under  this 
it  was  made  lawful  “ for  the  Commissioner  of  Crown  Lands,  or  any 
officer  or  agent  under  him  duly  authorised  to  that  effect,  to  grant 
licenses  to  cut  timber  on  the  ungranted  lands  of  the  Province,  at 
such  rates,  and  subject  to  such  conditions,  regulations  and  restric- 
tions as  may  from  time  to  time  be  established  by  the  Governor  of 
the  Province  by  and  with  the  advice  of  the  Executive  Council,  and 
of  which  due  notice  shall  be  given  in  the  Canada  Gazette.” 

To  this  there  are  two  provisoes,  both  important: — 

“ Provided  always,  that  no  license  shall  be  so  granted  for  a 
longer  period  than  1 2 months  from  the  date  thereof.” 

“ Provided  further,  that  if  in  consequence  of  any  incorrectness 
of  survey  or  other  error,  or  cause  whatsoever,  a license  shall  be 
found  to  cover  grounds  already  included  in  a license  of  a prior 
date,  the  license  last  granted  shall  become  null  and  void  in  so  far 
as  it  may  interfere  with  the  one  previously  issued,  and  the  holder 
or  proprietor  of  the  license  so  rendered  null  and  void  shall  have  no 
claim  whatsoever  upon  the  Government  for  indemnity  or  com- 
pensation by  reason  of  such  cancellation.” 

These  licenses  are  to  describe  the  territory  upon  which  timber 
may  be  cut  cc  as  accurately  as  circumstances  will  permit”  (sec.  2). 

Regulations  under  this  Act  were  promulgated  on  the  5th  Sep- 
tember, 1849.  By  No.  8,  “ Licentiates  (sic)  who  shall  have  only 
occupied  their  limits  and  who  shall  have  strictly  complied  with  ail 
the  requirements  of  the  office  will  be  considered  as  having  a claim 
to  the  renewal  of  their  licenses  in  preference  to  all  others  on  their 
making  application  to  that  effect  in  writing  . . .”  There  is  an 

added  note  which  refers  to  the  licenses  in  force  upon  the  passing  of 
the  Act : “ Present  holders  of  timber  berths  will  be  entitled  on  the 
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foregoing  conditions  to  renew  their  licenses  for  the  same,  on  sub- 
dividing such  as  may  exceed  the  extent  sanctioned  by  the  present 
regulations  and  making  their  applications  on  or  before  the  31st 
May  next,  but  all  renewals  of  licenses  shall  be  subject  to  such 
modifications  as  may  be  found  necessary  to  settle  or  obviate  dis- 
putes.” 

In  1851  new  regulations  were  issued.  Regulation  8 was  con- 
tinued as  11.  The  note,  having  served  its  purpose,  disappears. 

Two  new  provisions  appear: — 

“ 16th.  The  surveyor  of  licenses  at  By  town,  and  officers  there- 
unto authorised  elsewhere,  shall  at  the  written  request  of  any 
party  interested  issue  instructions  stating  how  the  boundaries  of 
timber  berths  should  be  run  to  be  in  conformity  with  existing 
licenses.  The  surveys  are  to  be  performed  at  the  expense  of  the 
parties  requiring  them,  but  the  plans,  reports,  and  field-notes 
thereof  will  be  paid  for  and  kept  of  record  by  the  surveyor  of 
licenses  on  their  being  examined  and  considered  by  him. 

“ 17th.  In  all  cases  of  contestation  as  to  the  right  of  berths  or 
the  position  of  bounds,  the  opinion  of  the  surveyor  of  licenses  at 
By  town,  or  agent  granting  licenses  elsewhere,  is  to  be  binding  upon 
the  parties  until  reversed  by  arbitration  within  three  months  after 
notification  of  such  opinion  has  been  communicated  to  the  par- 
ties ...  or  by  decision  of  the  Court.” 

In  1860  there  were  further  provisions  in  the  regulations : — 

By  No.  4,  “ All  timber  licenses  are  to  expire  on  30th  April 
following  the  date  thereof.” 

By  No.  8,  “ License-holders  who  shall  have  duly  complied  with 
all  existing  regulations  shall  be  entitled  to  renewals  of  their 
licenses  . . .”  This  is  followed  by  certain  requirements  as  to 

application,  returns,  etc. ; and,  failing  to  comply  with  these  condi- 
tions, the  berth  shall  become  vacant  and  may  be  resold,  but  before 
sale  the  former  owner  may  redeem  by  paying  double  ground -rent, 
when  “ the  berth  may  be  relicensed  to  the  former  holder.” 

By  No.  12,  berths  are  to  be  described  in  new  licenses  as  “ not 
to  interfere  with  prior  licenses  existing  or  to  be  renewed  in  virtue 
of  regulations.” 

When  licenses  clash,  the  one  of  more  recent  origin  is  to  give 
way  to  that  of  prior  date,  “ computing  back  to  the  season  it  was 
last  acquired  at  auction  or  by  grant  from  the  Crown.” 

By  No.  13,  the  inspector  at  Ottawa,  etc.,  “ shall  at  the  written 
request  of  any  person  interested  issue  instructions  stating  how  the 
boundaries  of  timber  berths  should  be  run  in  conformity  with  exist- 
ing licenses.”  The  survey  is  to  be  at  the  expense  of  the  party 
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requiring  it.  Copies  of  plans  and  field-notes  are  to  be  supplied  the 
officer  of  the  locality,  to  be  paid  for  by  him,  and  kept  on  record. 

By  No.  14,  “ In  case  of  contestation  as  to  the  right  to  berths 
or  the  position  of  bounds,  the  decision  of  the  Crown  timber  agent  of 
the  locality  or  the  inspector  of  Crown  timber  agencies  or  other  officer 
authorised  by  the  Commissioner  of  Crown  Lands  shall  on  notifica- 
tion thereof  ...  be  binding  upon  the  parties  unless  reversed 
by  arbitration  commenced  within  three  months  of  such  notification.” 

In  1869  new  regulations  were  passed,  some  of  which  are  im- 
portant : — 

No.  1,  “ The  Commissioner  of  Crown  Lands  may  at  his  dis- 
cretion cause  the  limits  of  any  timber  berths  under  license  which 
have  not  been  already  surveyed  to  be  properly  surveyed  and  run,” 
etc. 

No.  5,  “ License-holders  who  shall  have  complied  with  all 
existing  regulations  shall  be  entitled  to  have  their  licenses  renewed 
on  application.” 

These  regulations  remained  unchanged  until  1914,  when 
some  changes  were  made  in  matters  not  now  material,  but  No.  1 of 
1869  remains  unchanged  as  No.  1 of  1914,  and  No.  5 survives  with 
minor  changes  under  the  same  number  (5). 

Behind  all  these  regulations  stands  the  statute,  only  slightly 
changed  from  time  to  time,  so  far  as  these  matters  are  concerned, 
and  now  found  in  the  Crown  Timber  Act,  R.S.O.  1914,  ch.  29. 

The  important  provisions  are : — 

Section  3(1),  “ The  Minister,  or  any  officer  or  agent  authorised 
by  him  to  do  so,  may  grant  licenses  to  cut  timber  on  the  ungranted 
public  lands,”  etc.,  etc.,  “ subject  to  such  conditions,  regulations  and 
restrictions  as  may  from  time  to  time  be  prescribed  by  the  Lieu- 
tenant-Governor in  Council.” 

Section  3(3),  “ No  such  license  shall  be  granted  for  a longer 
period  than  12  months  from  its  date,”  and  if  a license  is  found  to 
include  lands  in  an  earlier  license  the  last  granted  license  shall  be 
pro  tanto  void,  and  there  shall  be  no  claim  against  the  Crown. 

Section  4(1)  and  (2),  The  license  shall  describe  the  land  and 
shall  give  the  holder  the  right  to  cut  and  shall  vest  in  the  holder 
property  in  all  timber  cut. 

Section  4(5),  <e  The  rights  conferred  on  the  licensee  . . . 

shall  be  subject  to  the  rights  to  which  the  locatee  or  purchaser  ” is 
entitled  under  the  Public  Lands  Act. 

There  is  a series  of  cases  upon  this  statute  and  upon  provisions 
of  the  Dominion  Act,  which  is  in  practically  the  same  terms,  which 
makes  it  plain  that  the  provision  of  the  statute  “ no  such  license 
shall  be  granted  for  a longer  period  than  12  months  ” is  paramount 
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and  overrides  any  provisions  of  the  regulations  looking  to  a right 
of  renewal.  The  license  is  a license  for  the  term  of  12  months  and 
no  more,  and  each  annual  license  is  a new  grant  from  the  Crown. 
The  term  “ renewals  ” is  a misnomer.”  This  is  not  an  accurate 
description.  “ They  are  not  in  the  nature  of  a restoration  or 
revival  of  a right.  Each  is  a new  grant.  It  bears  no  necessary 
relation  to  the  preceding  license.  It  may  or  may  not  be  couched  in 
the  same  language  and  subject  to  the  same  conditions,  regulations, 
and  restrictions,  as  the  former.  It  is  not  the  continuance  of  an  old 
or  existing  right,  but  the  creation  of  a new  original  right Moss, 
J.A.,  in  Smylie  v.  The  Queen  (1900),  27  A.R.  172,  191. 

The  holder  of  a license  has  no  legal  or  equitable  right  based 
upon  contract  or  otherwise  to  demand  a cc  renewal 99  or  a new  license 
from  the  Crown.  It  is  open  to  the  Crown  to  renew  or  to  refuse  to 
renewal  as  it  pleases,  and  there  can  he  Ao  complaint.  And,  if  a 
renewal  is  granted,  it  may  he  on  such  terms  as  are  deemed 
proper.  Booth  v.  The  King  (1915),  51  Can.  S.C.R.  20,  adopts  the 
law  laid  down  in  the  earlier  cases  and  precludes  all  further  discus- 
sion of  this  question. 

But  it  seems  to  me  that  this  has  very  little  to  do  with  the 
question  involved  in  this  action,  save  to  afford  a most  conclusive 
answer  to  the  claim  put  forward  by  the  Golden  Lake  Lumber  Com- 
pany, which  need  not  be  further  discussed,  in  view  of  Mr.  Hell- 
muth’s  admission  upon  the  argument  that  the  absence  of  any 
license  to  it  during  the  years  when  the  timber  was  cut  was  fatal 
to  its  claim. 

The  Crown,  though  clearly  not  bound  to  renew  Mr.  Booth’s 
license,  did  renew  it,  and  the  question  in  the  action  narrows  itself 
to  the  construction  of  the  license  for  the  year  in  which  the  cutting 
was  done. 

Mr.  Hellmuth’s  argument  is  that,  because  this  is  not  a 
“ renewal 99  but  a new  grant,  it  must  be  construed  without  reference 
to  anything  that  had  occurred  before,  and  that  when  so  read  the 
real  boundary  must  be  taken  to  be  the  true  half-way  line  between 
the  rivers,  and  not  the  conventional  Robertson  line  contended  for 
by  Mr.  TilRsy. 

I am  unable  to  accept  this  view.  Though  accepting  the  theory 
that  the  series  of  so-called  renewals  is  a series  of  independent 
transactions,  I still  think  that  to  ascertain  the  subject-matter  of 
the  grant  we  must  go  over  the  history  of  all  the  transactions. 

When  the  early  grants  were  made,  there  was  doubt  as  to  the 
location  of  the  boundary,  and  the  Robertson  line  was  run  for  the 
purpose  of  establishing  a conventional  boundary  between  these 
berths.  It  was  well  known  that  this  was  not  the  true  line,  and 
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that  the  true  line  could  not  be  located  without  expense  which  no 
one  desired  to  incur;  and  this  line  was  run,  with  the  concurrence 
of  the  owners  of  the  adjoining  berths,  by  the  surveyor  chosen  by  the 
Crown  to  define  the  limits  in  a way  which  would  bind  not  only  the 
owners  but  also  the  Crown.  The  intention  was  not  to  define  the 
boundaries  for  a year,  but  for  so  long  as  the  Crown  might  of  its 
grace  choose  to  renew  or  make  new  grants.  Erom  that  time  on,  the 
Crown  regarded  this  as  the  actual  boundary  of  the  limits,  and  the 
holders  of  the  licenses  also  treated  it  as  the  actual  boundary.  It 
became  and  was  and  is  the  boundary  of  the  berths  granted. 

At  any  time  the  Crown  might  have  changed  the  limits  of  the 
berth,  but  the  question  is  whether  there  ever  was  any  intention  to 
make  any  change.  I have  studied  the  descriptions  with  care  and 
can  find  none. 

When  the  Rainboth  line  was  run  on  the  map,  no  doubt  the  area 
in  question  fell  beyond  this  line,  but  the  licenses  indicate  not  an 
intention  to  make  a change  but  a deliberate  intention  to  avoid 
change.  This  line  was  placed  upon  the  plan  in  ignorance,  so  far 
as  the  Rainboth  line  was  concerned,  of  all  that  had  taken  place,  for 
the  purpose  of  approximating  the  true  middle  line  so  that  the  rights 
of  settlers  might  be  protected,  and  not  with  the  view  of  making  any 
changes  in  the  berth  limits.  This  is  quite  clear  from  Mr.  Aubrey 
White’s  instructions,  from  Mr.  Rainboth’s  evidence,  and  from  the 
wording  of  the  licenses.  Had  the  contest  continued  to  be  one 
between  the  Holden  Lake  Lumber  Company  and  Booth,  I should 
have  had  no  difficulty  in  holding  that  the  company  and  its  pre- 
decessors in  title  recognised  the  Robertson  line  as  the  boundary 
and  treated  it  as  the  result  of  a survey  intended  to  establish  a con- 
ventional boundary  of  the  limits.  When  the  contest  narrows  itself 
to  a dispute  between  the  Crown  and  its  licensee;  the  situation  is,  if 
possible,  yet  simpler. 

I have  expressed  this  view  upon  the  theory  that  the  renewals  or 
new  licenses  are  for  all  purposes  quite  independent.  I think  this  is 
carrying  the  matter  too  far,  and  quite  beyond  the  decided  cases. 
These  unquestionably  shew  that  there  is  no  right  of  renewal,  but  I 
do  not  think  that  they  go  so  far  as  to  say  that  for  no  purpose  can 
the  regulations  be  regarded.  I am  not  concerned  to  discuss  the 
question  whether  the  regulations  would  give  a right  to  renew  if 
they  stood  alone  and  apart  from  the  statute,  and  for  the  present 
purpose  am  content  to  regard  them  as  an  expression  of  intention  on 
the  part  of  the  Commissioner  or  Minister  charged  with  the  adminis- 
tration of  Crown  lands,  in  no  way  binding  upon  the  Crown ; but 
these  regulations  have  in  general  been  lived  up  to,  and 
where  there  has  been  no  change  of  policy  leading  to  the  with- 
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drawal  of  lands  from  the  timber  area,  as  in  the  case  which 
went  to  the  Supreme  Court,  Booth  v.  The  King , supra,  new 
licenses  have  invariably  been  issued,  and  the  new  licenses 
have  invariably  been  of  the  same  territory  as  that  covered  by  the 
old,  unless  some  change  has  been  deliberately  made.  Timber 
licenses  have  come  to  be  regarded  as  a species  of  property  of  very 
great  value,  and  many  millions  have  been  spent  in  the  construction 
of  works  for  the  flotation  of  timber  upon  the  faith  of  the  Govern- 
ment policy  indicated  by  these  regulations.  Limits  are  acquired 
and  held  for  many  years,  without  a stick  of  timber  being  cut, 
ground-rent  being  paid  the  Crown  on  the  faith  of  a renewal  or  a 
new  license  being  granted,  and  the  timber  has  during  all  this  time 
been  allowed  to  grow  and  mature  in  the  expectation  that  it  will 
ultimately  be  cut  and  marketed  under  some  " renewal  ” or  new 
license.  The  “ right  to  renewal  ” is  not  h real  “ right  ” which  may 
be  asserted  as  a “ right ??  against  the  Crown,  but  it  is  no  visionary 
or  imaginary  thing.  It  rests  upon  the  good  faith  invariably  shewn 
by  the  Crown  officers  to  those  who  rely  upon  the  policy  of  the 
department  as  declared  by  the  regulations. 

Running  through  all  these  regulations  is  the  idea  that  the 
boundary  of  limits  is  to  be  ascertained  and  declared  by  the  Crown 
surveyors,  and  that  the  boundary  so  found  is  to  be  taken  as  the  true 
boundary,  not  only  as  between  the  Crown  and  the  licensee,  but  as 
between  the  license-holders.  This  makes  it  easier  to  accept  evi- 
dence going  to  shew  that,  in  this  case,  the  Robertson  line  became 
the  conventional  boundary. 

When  this  action  is  regarded  as  the  action  of  the  Crown  against 
its  licensee,  it  is  of  importance  to  see  what  is  the  view  of  the  officer 
who,  under  the  law,  had  the  right  to  grant  licenses,  as  to  the  con- 
struction of  the  license  actually  granted.  In  this  view,  the  form  of 
the  license  and  the  descriptions  are  most  significant.  So  also  are 
the  instructions  to  the  surveyors  and  the  opinion  of  the  chief 
surveyor  who  made  a report  on  the  situation  to  the  former  Minister 
of  Crown  Lands,  and  so  also  is  the  action  of  the  Minister  on  the. 
report. 

Another  matter  calls  for  mention.  Under  sec.  19  of  the  Crown 
Timber  Act  (and  similar  sections  which  preceded  it),  when  timber 
on  Crown  lands  is  cut  without  authority,  if  the  timber  cannot  be 
seized  the  person  cutting  shall,  in  addition  to  the  loss  of  his  labour, 
be  liable  to  pay  $15  for  each  tree  other  than  pine  and  $25  for  each 
pine  tree  cut  and  carried  away,  together  with  the  full  value  of  the 
timber  or  logs  so  cut.  Such  sum  shall  be  recoverable  at  the  suit 
and  in  the  name  of  the  Minister,  i.e.,  The  Minister  of  Lands  Forests 
and  Mines  (sec.  2(h)). 
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Objection  was  taken  at  the  hearing  to  the  constitution  of  this 
action,  it  being  suggested  that  the  effect  of  this  statute  is  to  vest 
in  the  Minister  the  right  of  action,  not  merely  for  the  money  sums 
mentioned,  but  for  <c  the  full  value  of  the  timber  or  logs  . . . 
so  cut  and  carried  away.”  This,  as  is  argued,  is  in  substitution  for 
the  right  of  action  for  trespass  which  might  otherwise  be  asserted 
by  the  Attorney-General. 

The  plaintiffs  then  asked  leave  to  amend  by  adding  the  Minister 
of  Lands  Forest  and  Mines,  but  I refused  to  entertain  the  motion 
in  the  absence  of  any  consent  from  the  Minister,  this  under  the 
Rules  being  a condition  precedent  to  any  such  order,  but  I reserved 
leave  to  apply  before  judgment.  Some  days  later  a consent  was 
produced  and  an  appointment  given  for  the  hearing  of  an  applica- 
tion, but  later  I was  advised  that  the  application  would  not  be 
proceeded  with.  In  the  view  I take  of  the  action,  it  is  not  necessary 
to  discuss  this  matter. 

For  the  same  reason  I do  not  discuss  several  other  matters  men- 
tioned upon  the  argument. 

The  action  fails  and  should  be  dismissed  with  costs. 

The  plaintiff  appealed  from  the  judgment  of  Middleton,  J. 

Mav  30  and  31  and  June  1.  The  appeal  was  heard  by  Mere- 
dith, C.J.O.,  Maclaren,  Magee,  Hodgins,  and  Ferguson,  JJ.A. 

Hellmuth  K.C.,  and  Mearns,  for  the  appellants. 

Tilley , K.C.,  and  Wentworth  Greene , K.C.,  for  the  defendant, 
respondent. 

September  24.  Ferguson,  J.A. : — I would  dismiss  this  appeal 
with  costs.  I agree  in  the  judgment  of  the  trial  Judge,  for  the 
reasons  stated  by  him. 

Maclaren,  Magee,  and  Hodgins,  J.A.,  concurred. 

Meredith,  C.J.O.,  died  while  the  case  was  standing  for  judg- 
ment. 

Appeal  dismissed  with  costs. 
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[APPELLATE  DIVISION.] 

Poole  v.  Kirk. 

Landlord  and  Tenant — Distress  for  Rent — Tenant  Remaining  in  Posses- 
sion of  Goods  Distrained  as  Agent  for  Bailiff — Accounting  to  Land- 
lord for  Proceeds  of  Goods  Sold — Second  Seizure  by  Chattel  Mort- 
gagee— Agreement  between  Chattel  Mortgagee  and  Landlord — Sale 
of  Goods — Disposition  of  Proceeds — Priorities — Paramount  Right 
of  Landlord — Whether  Goods  in  Custodid  Legis  at  Time  of  Second 
Seizure. 

The  plaintiff,  the  landlord  of  premises  rented  by  N.,  who  carried  on 
business  thereon,  distrained  the  goods  upon  the  premises  for  the 
amount  of  rent  in  arrear.  The  seizure  was  made  upon  the  plaintiff’s 
warrant  by  his  bailiff.  The  goods  were  not  removed  from  the  pre- 
mises. N.  executed  under  seal  a document  by  which  he  agreed  to 
hold  the  goods  for  the  bailiff  and  to  pay  the  arrears  by  monthly  in- 
stalments. The  seizure  was  made  and  the  agreement  executed  on 
the  26th  May,  1922.  In  pursuance  of  this  agreement  and  of  an  oral 
understanding,  the  tenant  accounted  to  the  plaintiff  at  short  inter- 
vals for  the  receipts  of  the  business.  This  state  of  things  continuing, 
the  defendant,  who  held  a chattel  mortgage  upon  the  goods  which 
had  been  distrained,  issued  a warrant  to  the  same  bailiff,  who  there- 
upon made  a second  seizure  of  the  same  goods  or  the  portion  thereof 
remaining  unsold,  on  the  14th  June,  1922,  purporting  to  act  upon  the 
defendant’s  warrant.  By  arrangement  between  solicitors  represent- 
ing the  plaintiff  and  defendant,  the  goods  were  advertised  by  the 
bailiff  and  sold  as  seized  under  both  warrants:  — 

Held,  by  Lennox,  J.,  that  the  arrangement  between  the  bailiff  and  the 
tenant  in  effect  amounted  to  a re-arranged  tenancy;  that  the  goods 
were  not  in  custodid  legis  when  seized  under  the  defendant’s  war- 
rant; and  that  the  defendant  was  entitled  to  the  proceeds  of  the  sale 
in  priority  to  the  plaintiff. 

Review  of  the  authorities. 

Anderson  v.  Henry  (1898),  29  O.R.  719,  distinguished. 

Langtry  v.  Clark  (1896),  27  O.R.  280,  specially  referred  to. 

Held,  by  a Divisional  Court  on  appeal,  distinguishing  Langtry  v.  Clark , 
and  reversing  the  judgment  of  Lennox,  J.,  that  the  parties  having 
agreed  that  the  goods  should  be  sold  and  the  proceeds  divided  accord- 
ing to  their  legal  rights,  the  plaintiff  must  succeed,  for  his  right  as 
landlord  was  paramount. 

Action  for  a declaration  that  the  plaintiff  was  entitled,  in 
priority  to  the  defendant  Kirk,  to  certain  goods  and  chattels  seized 
and  sold  by  the  defendant  Nelson,  and  to  the  proceeds  thereof  in 
the  hands  of  Nelson,  and  for  payment  thereof  to  the  plaintiff;  and 
also  for  damages  for  the  detention  of  the  money  from  the  22nd 
June,  1922. 

The  action  was  tried  by  Lennox,  J.,  without  a jury,  at  Hamil- 
ton. 

W.  M.  McClemont,  for  the  plaintiff. 

(7.  V.  Langs,  for  the  defendants. 
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January  29.  Lennox,  J. : — William  Nix  and  his  wife  were  Lennox,  J. 
tenants  of  premises  in  Hamilton  belonging  to  the  plaintiff,  and  -jJTTg 

on  the  26th  May,  1922,  were  indebted  to  the  plaintiff  for  rent  in  

arrear  in  the  sum  of  $1,790.  Poole 

The  plaintiff  engaged  the  defendant  Nelson,  and  that  defend-  Kirk. 
ant,  as  bailiff  of  the  plaintiff,  distrained  the  goods  upon  the  leased 
premises  for  the  amount  of  rent  above  mentioned,  and  made  and 
may  have  delivered  to  the  tenant  Nix  an  inventory  of  the  goods 
seized;  at  all  events,  Nix  signed  the  inventory  which  the  bailiff 
retained.  TJp  to  this  point,  I think,  the  proceedings  were  regular 
and  the  distress  lawful.  The  goods  distrained  were  covered  by 
chattel  mortgages  to  the  defendant  Kirk.  The  validity  of  the 
mortgages  is  not  disputed. 

The  goods  distrained  were  not  removed  from  the  demised  premi- 
ses, and  until  the  defendants  took  possession  under  the  chattel 
mortgages  no  step  of  any  kind  was  taken  by  the  plaintiff  to  imple- 
ment the  seizure  or  realise  upon  the  goods  beyond  obtaining  an 
agreement  about  to  be  referred  to.  The  agreement  is  under  seal, 
was  executed  only  by  the  tenant  William  Nix,  and  is  as  follows : — 

“ Mr.  Sylvester-  Nelson,  of  the  Pity  of  Hamilton,  Bailiff: — 
e(  In  consideration  of  your  withdrawing  from  the  possession  of 
the  chattels,  etc.,  owned  by  me,  or  us,  which  you  have  legally  and 
properly  seized  under  a warrant  against  me,  or  us,  for  rent,  and 
which  goods  and  chattels  you  have  put  us  in  possession  of,  as  your 
bailiff  or  bailiffs,  to  hold  the  same  for  you  in  the  same  manner  as 
you  are  now  holding  the  same,  and  subject  to  your  order  and  direc- 
tions, we  hereby  covenant,  promise,  and  agree  with  you  as  follows  : — 

“ First,  to  pay  you  your  costs  of  distress  of  every  nature  and  kind 
soever  on  or  before  the  1st  day  of  June,  1922,  and  to  pay  the 
amount  of  said  warrant  for  rent  as  follows: — 

ee  Twenty-five  dollars  June  1st,  1922,  and  balance  at  the  rate 
of  $305  per  month,  first  payment  on  July  1st,  1922,  and  the  balance 
monthly  on  the  first  day  of  each  following  month  until  the  debt  is 
fully  paid. 

“ Second,  we  hereby  authorise  and  empower  you,  by  day  or 
night  or  whenever  you  see  fit  to  do  so,  to  re-enter  on  the  said 
premises  so  occupied  by  us  or  one  of  us,  and  retake  possession  of 
said  chattels,  property,  etc.,  wherever  the  same  may  be  found,  and, 
if  you  judge  the  same  necessary,  to  break  locks,  doors,  bolts, 
windows,  or  dwellings,  etc.,  to  obtain  possession  of  said  chattels; 
you  are  hereby  authorised  to  follow  said  chattels  to  any  place  where 
the  same  have  been  removed  and  retake  possession  in  the  manner 
aforesaid,  and  on  taking  such  possession  you  are  entitled  to  sell  and 
dispose  of  the  same  in  su?ch  manner  as  you  see  fit,  either  by  private 
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sale,  contract,  or  public  auction,  whichever  may  seem  best  to  you, 
you  to  be  the  best  judge  thereof. 

• " We  agree  not  to  remove  any  of  said  furniture,  goods,  chattels, 

etc.,  so  seized  by  you  without  your  written  consent  and  not  to  allow 
them  to  be  removed  by  any  one  else  without  your  written  authority. 
We  ratify  all  that  you  may  do  in  that  behalf  in  the  way  of  seizing 
and  selling  said  chattels,  etc. 

“ Dated  this  26th  day  of  May,  A.D.  1922.” 

The  inventory  of  the  goods  distrained  is  endorsed  upon  the 
agreement. 

In  pursuance  of  this,  and,  I presume,  a verbal  understanding, 
the  tenants  accounted  for  the  receipts  of  the  business  to  the  plain- 
tiff at  short  intervals. 

This  state  of  things  continuing,  the  defendant  Kirk  seized  the 
same  goods,  or  the  portion  thereof  remaining  unsold,  on  or  about 
the  14th  day  of  June,  1922,  and  put  a man  into  possession.  The 
defendant  Nelson  was  again  the  bailiff  employed;  the  impropriety 
of  his  occupying  this  double  role  is,  I think,  obvious,  and  the 
suspicion  of  bad  faith  is  not  remote.  His  effort  to  make  it  appear 
that  the  sale  was  under  the  chattel  mortgages  alone,  contrary  to  the 
fact,  is  well  calculated  to  deepen  the  suspicion.  'Confronted  by  his 
own  advertisement  of  sale,  to  wit,  “ Bailiff- Sale.  Under  a chattel 
mortgage  and  landlord’s  warrant,  I have  seized  and  will  sell  by 
public  auction,”  etc. — in  which  it  is  to  be  noticed  the  order  of 
seizure  is  reversed — and  the  admissions  of  his  own  counsel,  the 
defendant  Nelson  reluctantly  admitted  that  the  sale  was  under 
both  seizures. 

I find  that,  by  arrangement  between  solicitors  representing  both 
parties,  the  goods  were  advertised  and  sold  as  seized  under  both 
warrants,  and  the  proceeds  deposited  in  a bank  to  await  the  deci- 
sion of  an  action,  this  action. 

The  plaintiff  asks  for : — 

“(a)  A declaration  that  the  plaintiff  is  entitled,  in  priority 
to  the  defendant  James  Kirk,  to  the  goods  and  chattels,  or  to  the 
proceeds  thereof  in  the  case  of  the  defendant  'Sylvester  Nelson,  and 
a direction  to  the  said  defendant  to  pay  the  proceeds  of  sale  to  the 
plaintiff. 

"(b)  Damages  against  the  defendants  for  the  retention  of  the 
said  moneys  from  the  22nd  June,  1922.” 

In  general  outline  this  action  resembles  Anderson  v.  Henry 
(1898),  29  O.R.  719,  and  the  turning  point  here,  as  there,  is: 
Were  the  goods  in  custodid  legis  at  the  time  of  the  second  seizure? 
In  both,  assuming  good  faith,  there  was  a legal  seizure,  and  in  both 
cases  steps  were  carefully  taken  to  retain  control  and  to  preserve, 
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in  the  legal  sense,  possession  of  the  distress.  So  far  as  documentary 
possession  is  concerned,  the  method  of  retaining  possession  is  along 
the  same  general  lines — if  there  is  a difference,  it  is  that  in  the 
present  action  the  undertaking  is  perhaps  more  elaborately 
worded.  But,  on  the  other  hand,  it  may  be  that  the  bond  taken  in 
the  Anderson  case  was  not  simply  an  undertaking  of  the  tenant, 
but  combined  additional  security  by  being  executed  by  outsiders 
as  well.  If  the  principle  governing  the  Anderson  case  applies  here, 
there  should  be  judgment  for  the  plaintiff.  Difference  in  details 
there  must  always  be — it  is  enough  if  the  facts  are  substantially 
of  the  same  character  in  the  two  cases.  I would  like  to  think  so, 
for,  broadly  speaking,  the  plaintiff  here  acted  in  good  faith ; he  was 
not,  I think,  endeavouring  to  shield  the  tenant,  or  cheat  his  credi- 
tors— there  is  no  evidence  that  he  knew  of  the  chattel  mortgages; 
he  wanted  to  get  his  own  by  methods  as  humane  as  possible ; and 
he  possibly,  I do  not  know,  desired  to  continue  the  tenancy  upon 
profitable  terms.  I think,  however,  that  the  present  action  is  clearly 
distinguishable  from  the  Anderson  decision,  and  that  the  plaintiff 
fails  as  against  the  defendant  Kirk  at  all  events.  In  that  case  the 
seizure  was  followed  by  an  immediate  notice  of  sale  by  public 
auction  on  a fixed  date,  and  on  the  day  fixed  the  sale  was  publicly 
postponed  until  the  20th  September  because  of  absence  of  bidders ; 
the  second  date  fixed  having  reference  to  the  growing  crops  and 
the  desirability  of  avoiding  two  sales:  Piggott  v.  Birtles  (1836), 
1 M.  & W.  441.  On  the  20th  September,  the  cattle,  etc.,  were 
collected,  and  all  things  were  ready  for  a sale  under  the  warrant, 
when  again  they  had  to  postpone  it  until  the  4th  October,  as  no 
bidders  attended.  Not  only  this,  but  50  additional  advertisements 
were  posted  up  in  conspicuous  places.  The  chattel  mortgagee  seized 
on  the  1st  October.  Throughout,  there  was  publicity  at  every 
stage,  an  undeniable  intention  to  sell,  and  no  avoidable  delay.  Above 
all,  there  was  no  evidence  of  abandonment,  express  or  implied, 
there  was  no  substitution  of  something  else  in  lieu  of  the  remedy 
by  distress  and  sale  of  the  distress  taken,  and  the  realisation  of  the 
rent  by  this  method  was  contemplated  from  the  beginning  to  the 
end. 

In  this  case  the  defendant  Nelson  undertook  to  advise  the 
plaintiff,  and  the  plaintiff  was  foolish  enough  to  act  upon  his  advice. 
There  was  no  publicity  by  advertisement  or  otherwise.  In  so  far 
as  the  public  was  concerned,  everything  was  just  as  if  there  had 
been  no  seizure — “ business  as  usual,”  and  apparently  unimpeached 
credit.  If  secrecy  was  not  planned,  publicity  was  at  least  not 
intended.  There  was,  of  course,  no  reason  to  advertise,  for,  if  it 
was  ever  intended  to  realise  by  a sale,  that  intention  was  abandoned 
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before  or  immediately  upon  making  the  seizure,  for  the  inventory 
is  endorsed  upon  the  agreement  and  acknowledged  by  the  tenant 
W.  J.  Nix,  and  the  warrant,  inventory,  and  agreement  all  bear 
the  same  date.  It  would  not  be  a harsh  conclusion  if  I were  to  infer 
that  the  whole  proceeding  was  staged  by  the  three  principal  actors, 
the  bailiff,  the  plaintiff,  and  the  tenant,  before  the  premises  were 
entered  upon  for  the  purpose  of  making  the  distress,  and,  as  a 
consequence,  that  the  agreement,  whether  already  filled  in,  or  in 
blank,  was  taken  along  as  part  of  the  machinery  for  carrying  out 
a.n  already  rehearsed  programme.  I see  no  way  to  escape  from  this 
conclusion,  but,  all  the  same,  I am  yet  not  of  opinion  that  the 
plaintiff  had  any  fraudulent  scheme  in  mind.  I think  his  idea 
was  betterment  all  round,  an  additional  chance  for  his  tenant  and 
increased  security  for  himself,  a new  and  improved'  species  of 
tenancy,  embodying  absolute  security  for  the  landlord  and  unim- 
paired credit  for  the  tenant:  in  effect  a new  lease  on  re-arranged 
terms,  and  all  arranged  after  the  inability  of  the  tenants  to  pay — out 
of  their  resources — had  become  clearly  established  by  ever-accumu- 
lating arrears  of  rent.  I cannot  think  that,  upon  the  facts  as  I have 
them  here,  the  goods  of  the  chattel  mortgagee  can  be  said  to  have 
been  in  the  custody  of  the  law  when  he  came  to  demand  and  take 
them  on  the  14th  June,  1922.  In  the  Anderson  case  the  late 
learned  Chancellor  said  (pp.  722-3)  : “ SomC  latitude  is  allowed  in 
the  time  for  selling:  Lynch  v.  BicTcle  (1867),  17  IT.C.C.P.  549. 
What  may  be  reasonable  delay  is  a question  for  the  jury:  Pitt  v. 
Shew  (1821),  4 B.  & Aid.  208.  In  this  case  I think  the  delay  is 
well  explained  and  reasonable/5 

The  time  which  had  elapsed  between  the  dates  of  the  seizures  is 
not  in  itself,  to  my  mind,  the  plaintiff's  difficulty ; he  could  have  a 
reasonable  time  to  sell  and  realise  his  rent  if  that  had  been  his 
purpose;  the  trouble  is  that  he  was  not  proceeding  to  sell,  and  a sale 
was  not  contemplated.  The  arrangement  was  to  suspend  the  opera- 
tion of  the  distress  for  seven  months  or  more,  the  tenants  in  the 
meantime  paying  the  arrears  at  the  rate  of  $325  a month  out  of  the 
goods  of  the  mortgagee  or  goods  purchased  on  credit,  by  apparently 
prosperous  tenants,  or  as  best  they  could,  with  the  right  to  the 
landlord  as  well  to  add  new  seizures,  for  rent  accruing  subsequent 
to  the  first  seizure,  at  the  rate  of  $275  a month.  It  may  be  said 
that  as  between  these  parties  the  plaintiff  could  resume  actual 
possession  at  any  time.  It  may  be  so.  Assuming,  without  admit- 
ting, that  it  is  so,  he  could  not,  acting  in  good  faith,  retake  posses- 
sion so  long  as  the  stipulated  monthly  instalments  were  paid,  and 
nothing  substantial  was  payable  until  the  1st  of  July.  The  main 
point  is  that  beyond  a formal  seizure,  concurrently  merged  in  a 
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mutually  advantageous  agreement,  the  old  order  of  things  was  not  Lennox,  J, 
to  be  disturbed ; the  plaintiffs  premises  were  to  continue  to  yield  1923. 
rent,  the  business  was  to  be  carried  on,  with  a living  at  all  events 
for  the  tenants,  and  in  the  end,  when  the  term  expired,  or  a crisis  v. 
arrived,  the  residue,  if  any,  would  go  to  the  mortgagee  and  unsus-  KmK- 

pecting  creditors. 

I have  found  no  case  in  which  the  custody  of  the  law  has  been 
lent  to  purposes  calculated  to  work  such  general  disorganisation 
and  hardship. 

Again  in  the  Anderson  case,  29  O.R.  at  p.  723,  the  Chancellor 
said : “ Perhaps  this  matter  of  delay  in  selling  does  not  vitiate  the 
proceedings  because  of  the  old  law  that  the  landlord  is  not  obliged 
to  sell  at  all,  but  may  elect  to  hold  the  distress  till  he  is  paid: 

Lelmin  y.  PhUpott  (1875),  L.R.  10  Ex.  242.” 

I would  not  think  of  questioning  the  aptness  of  the  reference 
to  the  point  the  learned  Judge  was  dealing  with,  but  the  decision 
in  the  Lehain  case  cannot  be  read  as  helping  this  plaintiff.  The 
only  question  in  issue  there  was  whether  a landlord  who  had  seized 
and  retained  possession  of  the  distress  could  maintain  an  action  for 
the  rent,  or  the  residue  of  it,  after  deducting  the  full  value  of  the 
unsold  goods.  The  plaintiff  had  distrained  for  three  months’  rent, 
amounting  to  £15.  Another  instalment  fell  due,  and  he  brought 
action  to  recover  £20.  The  jury  found  that  the  goods  under  seizure 
were  worth  £8  and  that  the  tenant  was  evicted  before  the  date  fixed 
for  payment  of  the  fourth  instalment  of  rent.  Pigott,  B.,  gave 
judgment  for  the  plaintiff  for  the  three  months’  rent,  £15.  It  was 
the  unanimous  judgment  of  the  'Court  (Bramwell,  Cleasby,  and 
Pollock,  BB.)  that  when  a landlord  distrains  for  rent  and  does  not 
sell  the  goods,  he  cannot  bring  an  action  for  rent  so  long  as  he  holds 
the  distress,  though  it  be  insufficient  to  satisfy  the  distress. 

In  the  Anderson  case,  at  p.  725,  the  Chancellor  said:  “ As  com- 
pared with  Langtry  y.  Clark  (1896),  27  O.R.  280,  I take  the  better 
view  of  the  law  to  be,  that  pending  the  distress  the  goods  taken  are 
in  the  custody  of  the  law,  if  the  arrangement  for  postponing  the 
sale  and  the  intermediate  care  of  the  property  on  the  premises  is 
fair,  reasonable,  and  bond  fide  between  landlord  and  tenant — 
though  the  possession  remains  with  the  tenant  subject  to  the  dis- 
tress, of  which  the  public  are  notified — so  long  as  no  fraud  is  on 
foot  and  no  intention  or  contrivance  exists  to  prejudice  the  subse- 
quent claimant.”  It  is  quite  impossible  to  fit  the  facts  of  this  to 
the  conditions  here  imposed;  the  public  were  not  notified  of  the 
distress,  and  I cannot  as  a matter  of  fact,  find  that  what  was  done 
here  was  “ fair  ” or  “reasonable  ” or  in  the  legal  sense  bond  fide. 

The  reasoning  of  TTagarty,  C.J.,  in  Wh-i  insell  y.  Gifford  (1883), 
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3 O.R.  1,  is,  I think,  more  pertinent  to  what  I have  to  decide.  This 
case  differs  from  the  case  at  bar  in  this,  that  the  proceedings  by 
way  of  distress  were  open  to  question,  as  the  law  of  landlord  and 
tenant  has  generally  been  applied  in  this  country,  but  not,  perhaps, 
as  it  was  applied  in  Cramer  y . Mott  (1870),  L.R.  5 Q.B.  357,  and 
Wood  y.  Nunn  (1826),  5 Bing.  10.  The  decision  of  the  Supreme 
Court  of  Alberta  in  National  Trust  Co.  y.  Leeson  (1916),  26 
D.  L.  R.  422,  although  it  was  not  so  put,  could  very  well  be  based 
upon  the  simple  fact  that  no  third  party  interest  intervened,  and 
the  liquidator,  upon  the  facts  as  found,  could  have  no  higher  right 
than  the  tenant  under  whom  he  claimed. 

In  the  Whimsell  case  the  learned  Chief  Justice,  3 O.R.  at  p.  8, 
said : — 

“ In  the  present  case  I think  the  learned  Chief  Justice  held 
rightly  that  defendants  could  not  rely  on ‘the  distress  of  February 
24th,  and  that  with  no  further  steps  being  taken  for  nine  or  ten 
days,  the  goods  could  not  be  considered  in  the  custody  of  the  law.” 
And  at  pp.  9 and  10 : “ Even  if  the  defendants  had  succeeded  in 
proving  that  a valid  distress  was  made  on  the  24th  February,  and 
that  the  mortgaged  property  was  bound  thereby,  I think  some  grave 
objections  would  remain  to  be  discussed  as  to  the  landlord’s  pro- 
ceedings. When  the  property  of  another  person  is  seized  under 
the  large  powers  of  the  landlord,  the  latter  should  proceed  with 
some  regularity.  It  is  not  easy  to  see  what  right  the  tenant  can 
have  to  waive  all  statutable  formalities  as  to  inventory,  appraise- 
ment, sale,  etc.,  in  two  days  as  regards  the  property  of  another.” 

In  Swann  v.  Earl  of  Falmouth  (1828),  8 B.  & C.  456,  the  steps 
taken  by  the  landlord  were  held  to  be  sufficient,  as  between  the 
immediate  parties,  to  enable  the  tenant  to  sue  the  landlord  for  an 
excessive  distress,,  but  Littledale,  J.,  was  careful  to  point  out  (p. 
460)  that  “the  case  might  have  been  different,  had  the  question 
arisen  between  the  landlord  and  an  execution-creditor,  or  a pur- 
chaser for  valuable  consideration  without  notice,  for  the  landlord 
might,  perhaps,  be  considered  to  have  lost  his  right  as  against 
third  persons.” 

Foe  y.  Roper  (1873),  2 TT.C.C.P.  76,  cannot  be  distinguished  in 
favour  of  the  plaintiff,  unless  the  taking  of  an  agreement  negativing 
any  intention  to  sell  can  be  said  to  improve  the  status  of  the  plain- 
tiff. The  jury  found  that  after  seizure  no  further  steps  were  taken 
by  the  bailiff  to  execute  the  warrant,  and  that  the  tenant  was 
constituted  the  plaintiff’s  agent  to  take  possession.  The  trial  Judge 
and  the  Court  of  Appeal  held  that  after  the  expiration  of  35  days 
the  goods  were  not  in  the  custody  of  the  law  as  against  a chattel 
mortgagee. 
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Langtry  v.  Clark,  27  O.R.  280,  is  distinctly  against  the  plain- 
tiff. As  here,  the  contest  was  between  a landlord  and  a mortgagee. 
The  method  adopted  in  that  case  was  less  objectionable  than  in  this. 
A sale  was  always  contemplated.  The  landlord  seized  on  the  16th 
July,  and  the  delay  arranged  was  only  until  the  1st  August.  The 
goods  were  advertised  for  sale  by  the  landlord  before  the  chattel 
mortgagee  seized.  The  jury  found  that  the  landlord’s  seizure  was 
bond  fide , and  he  took  bond  fide  steps  to  execute  the  warrant.  I 
would  find  it  difficult  to  make  the  first,  and  impossible  to  make 
the  second,  finding  in  this  case.  Armour,  C.J.,  speaking  for  the 
Divisional  Court,  at  pp.  283,  284,  said : — 

“ The  landlord  had  the  right  to  impound  and  secure  the  goods 
distrained  upon  the  demised  premises  and  to  keep  them  so  im- 
pounded and  secured  and  at  the  expiration  of  five  days  to  sell  them, 
and  he  had  a reasonable  time  after  the  five  days  to  sell  them,  and 
what  would  be  a reasonable  time  for  this  purpose  would  be  a ques- 
tion for  the  jury  . . . 

“ There  was  a good  distress  and  a good  impounding,  and  as 
between  the  landlord  and  his  tenant  the  agreement  entered  into 
between  them  bound  the  tenant  and  it  could  not  be  said  that  as 
between  them  there  was  any  abandonment  of  the  distress ; but  the 
difficulty  in  the  plaintiff’s  way  is  that  this  agreement  did  not  bind 
the  mortgagee  who  was  entitled  to  have  the  provisions  of  the  law 
as  to  distress  for  rent  carried  out. 

“ And  the  mortgagee  was  therefore  entitled  to  say  . . . c the 

goods  mortgaged  to  me  are-  no  longer  impounded  under  the  law, 
but  under  an  agreement  ...  by  which  I am  not  bound;  they 
are  no  longer  in  the  custody  of  the  law,  by  virtue  of  the  law,  but 
in  the  custody  of  the  landlord  by  virtue  of  the  agreement  between 
him  and  his  tenant.’  ” 

All  this  applies  with  added  force  where,  as  here,  the  arrange- 
ment in  effect  amounts  to  a re-arranged  tenancy. 

There  will  be  judgment  dismissing  the  action  as  against  the 
defendant  Kirk  and  directing  that  the  money  on  deposit  be  paid 
over  to  him,  after  the  time  for  appeal  has  expired,  or,  in  the  event 
of  an  appeal,  subject  to  such  order  as  the  appellate  Court  may  make. 
There  will  be  no  costs,  as  this  defendant  was  not  justified  in  seduc- 
ing Nelson,  the  bailiff  and  servant  of  the  plaintiff,  from  his  duty 
to  his  employer. 

Note:  As  to  Nelson,  the  situation  is  not  the  same.  His  obliga- 
tions are  governed  by  the  law  of  principal  and  agent.  The  statement 
of  claim  hardly  meets  the  case,  and  what  is  more  serious  is  that  the 
action  was  tried  and  argued  without  reference  to  a judgment  over 
against  the  bailiff  in  case  the  landlord  failed  through  his  default 
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or  misconduct.  If  I were  dismissing  the  action,  it  would  be  with- 
out prejudice  to  bringing  another  action.  I think  the  expense  of 
that  should  be  avoided.  If  counsel  for  the  plaintiff  desires  to  be 
heard  as  to  amending  and  steps  consequent  upon  this,  I will,  upon 
notice  to  counsel  for  the  defendants,  hear  an  application  at 
Osgoode  Hall  on  a day  to  be  fixed  in  the  week  commencing  the  29th 
January,  1923. 


February  23.  Lennox,  J.,  after  again  hearing  counsel, 
directed  that  judgment  should  be  entered  dismissing  the  action  as 
against  the  defendant  Kirk  without  costs ; that  the  action  as  against 
the  defendant  Nelson  should  remain  in  statu  quo  for  one  month, 
with  liberty  to  the  plaintiff  to  amend  his  pleading  by  claiming  to 
recover  against  Nelson  as  he  (the  plaintiff)  may  be  advised;  Nelson 
to  have  liberty  to  plead  in  answer;  and,  when  the  pleadings  are 
closed,  the  issue  between  the  plaintiff  and  Nelson  to  be  tried  in  the 
usual  way;  in  default  of  amendment  within  one  month,  the  action 
should  be  dismissed  as  against  Nelson,  also  without  costs. 

The  plaintiff  appealed  from  the  judgment  of  Lennox,  J.,  in  so 
far  as  it  dismissed  the  action  against  the  defendant  Kirk. 

April  19.  The  appeal  was  heard  by  Meredith,  C.J.C.P., 
Latchford,  Middleton,  and  Logie,  JJ. 

McClemont,  for  the  appellant. 

H.  Morwick,  for  the  defendant  Kirk,  respondent. 

Meredith,  C.J.C.P.,  delivering  the  judgment  of  the  'Court  at 
the  conclusion  of  the  argument,  said  that  Langtry  v.  Clark , 27 
O.R.  280,  on  which  the  respondent  relied,  did  not  support  his  con- 
tention. In  that  case  the  goods  had  been  moved  from  the  demised 
premises,  and  the  defendants  were  sued  for  pound-breach ; in  this 
case  they  remained  on  the  premises  subject  to  the  landlord’s  rights. 
The  appellant  must  succeed  because  of  the  agreement  made  between 
the  parties  (the  chattel  mortgagee  and  the  landlord)  by  which  the 
goods  were  to  he  sold  and  the  proceeds  to  he  divided  according  to 
their  legal  rights.  The  landlord  had  the  paramount  right. 

The  appeal  should  be  allowed  with  costs  and  judgment  should 
he  entered  for  the  plaintiff  for  $1,200.16,  with  interest  and  costs. 

Appeal  allowed. 
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Bankruptcy — Composition  Agreement — Payments  under  Agreement  not 
Fully  Made  when  Receiving  Order  Granted  on  Application  of  Credi- 
tor— Bankruptcy  Act,  secs.  13  (_4),  51  (4)  — Rights  of  Composition 
Creditors — Instalment  Remaining  Unpaid — Subsequent  Creditors — 
Priorities — Implied  Terms  of  Composition — Annulment  of  Compo- 
sition— Suspension  of  Creditors’  Rights — Equity  and  Good  Morals. 

The  debtor,  a trader,  through  M.,  an  authorised  trustee,  submitted  to 
his  creditors  a proposal  for  a composition  which  was  accepted  by 
them  and  approved  by  the  Court;  by  this,  20  per  cent,  of  all  provable 
debts  was  to  be  payable  in  three,  six,  nine,  and  twelve  months  from 
the  1st  June,  1921,  to  be  secured  by  notes  of  the  debtor,  endorsed  by 
another,  and  5 per  cent,  in  fifteen  months  from  that  date,  to  be 
secured  by  note  of  the  debtor  alone.  After  this,  the  debtor,  without 
any  intervention  of  the  trustee,  continued  his  business.  In  the  com- 
position agreement  there  was  no  provision  as  to  what  was  to  happen 
if  the  debtor  failed  to  carry  out  the  terms  or  if  bankruptcy  intervened 
before  payment.  Three  of  the  guaranteed  notes  were  paid;  but,  be- 
fore the  fourth  was  due,  the  debtor,  on  the  12th  April,  1922,  made  an 
authorised  assignment  to  S.,  and  thereafter  a receiving  order  was 
made  and  the  debtor  was  adjudicated  a bankrupt.  The  fourth  note 
was  paid  to  the  trustee  by  the  endorser,  but  the  fifth  had  not  been 
paid:  — 

Held,  that  a composition  or  scheme  of  arrangement,  though  approved 
by  the  Court  and  by  statute  binding  on  all  the  creditors,  is  at  bottom 
only  a contract  between  the  parties. 

By  subsec.  4 of  sec.  51  of  the  Bankruptcy  Act,  all  unsecured  creditors 
are  payable  pari  passu,  and  the  rule  of  equality  is  absolute  except 
where  the  Act  gives  priority  to  some  creditors  over  others. 

Re  Orzy  (1923),  ante  323,  followed. 

Creditors’  rights  are  only  suspended  during  the  composition  period. 

Under  a composition  two  terms  are  implied:  (1)  the  creditor  is  not  to 
sue  for  a debt  until  default;  (2)  in  case  the  debtor  fails  to  pay  his 
composition  debts  at  the  time  agreed,  he  is  to  pay  the  whole  debt;  but 
all  this  is  subject  to  the  composition  creditors  first  obtaining,  under 
subsec.  14  of  sec.  13,  an  annulment  of  the  composition. 

There  was  no  obligation,  legal  or  moral,  which  would  debar  the  compo- 
sition creditors,  if  the  composition  had  been  annulled,  from  claiming 
to  rank  on  the  assets  of  the  estate  pari  passu  with  the  creditors 
whose  claims  had  arisen  since  the  composition. 

Re  Morris  (1922-3),  ante  36,  distinguished. 

The  claim  of  the  composition  creditors  to  rank  with  the  subsequent 
creditors  was  not  contrary  to  equity  and  good  morals. 

In  re  Thellusson,  [1919]  2 K.B.  735,  distinguished. 

Held,  therefore,  that  the  composition  creditors  were  entitled  to  rank 
with  the  subsequent  creditors  on  all  the  assets  of  the  estate  but  only 
to  the  extent  of  the  last  instalment  due. 

An  application  by  George  A.  Stephenson,  an  authorised  trustee, 

. to  whom  Abraham  Lipson,  the  debtor,  made  an  authortsed  assign1 
ment  on  the  12th  April,  1922,  for  directions  as  to  priorities 
between  creditors.  See  Re  Lipson  (1922),  52  O.L.R.  352. 
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1923.  The  motion  was  heard  by  Fisher  J.,  in  Chambers. 

Re  Lipson.  A.  C.  McMaster , K.C.,  and  S.  H.  Bradford , K.C.,  for  the 
applicant. 

A.  W.  BaXlantyne,  K.C.,  for  N.  L.  Martin,  trustee  under  a com- 
position. 

L.  M.  Singer , for  Celia  Lipson. 

February  2.  Fisher,  J. : — Abraham  Lipson  carried  on  busi- 
ness in  Toronto.  Unable  to  pay  his  creditors  in  full,  and  prior  to 
making  an  authorised  assignment  for  the  benefit  of  creditors,  he 
engaged  N.  L.  Martin,  an  authorised  trustee,  to  convene  a meeting 
of  his  creditors  under  sec.  13  of  the  Bankruptcy  Act  for  the  pur- 
pose of  submitting  terms  of  composition  to  his  creditors.  The 
following  are  the  terms  of  the  composition  submitted  to  and 
approved  by  the  creditors : — 

(1)  “ Payment,  in  priority  to  all  other  of  the  debts  of  the 
debtor,  of  all  debts  directed  to  be  so  paid  in  the  distribution  of  the 
property  of  a bankrupt  shall  be  provided  for  as  soon  after  the  date 
of  the  meeting  of  creditors  as  may  be  possible. 

(2)  “ Provision  for  the  payment  of  all  the  proper  costs,  charges, 
and  expenses  of  and  incident  to  the  proceedings  and  all  fees  and 
percentages  payable  to  the  trustee  shall  be  made  as  soon  after  the 
date  of  the  meeting  of  creditors  as  may  be  possible. 

(3)  “The  following  composition  shall  be  paid,  as  hereinafter 
set  out,  on  all  provable  debts:  (a)  20  per  cent,  of  the 
said  provable  debts  payable  in  three,  six,  nine,t  and  twelve  months 
from  the  1st  day  of  June,  1921,  without  interest,  to  be  secured  by 
four  notes  of  the  debtor,  endorsed  by  Meyer  Lipson ; (b)  5 per  cent, 
of  the  said  provable  debts  payable  in  fifteen  months  from  the  1st 
day  of  June,  1921,  without  interest,  to  be  secured  by  note  of  the 
debtor  alone.” 

At  a meeting  of  the  creditors  held  on  the  16th  June,  1921,  the 
terms  of  the  composition  were  approved  of  and  accepted  by  the 
creditors.  The  Court,  on  application  to  it,  approved  and  confirmed 
the  said  composition  on  the  21st  June,  1921. 

The  liabilities  at  this  time  of  the  debtor  amounted  to  $70,609.12, 
and  the  estimated  assets  were  $43,800.88. 

After  the  said  approval  and  confirmation,  the  debtor,  without 
any  intervention  on  the  part  of  the  trustee,  continued  his  former 
business.  There  was  no  formal  deed  of  composition  prepared  and 
executed  by  the  debtor  and  creditors.  This  does  not  seem  to  be 
necessary  under  our  Act.  No  provision  was  made  in  the  terms  of 
composition  submitted  and  accepted , as  to  what  was  to  happen  if 
the  debtor  failed  to  carry  out  the  terms  of  the  composition  or  if 
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bankruptcy  intervened  before  payment.  Three  of  the  guaranteed 
notes  were  paid.  Before  the  fourth  guaranteed  note  was  due,  the 
debtor,  on  the  12th  April,  1922,  made  an  authorised  assignment 
to  Stephenson. 

After  the  authorised  assignment,  N.  L.  Martin,  as  a creditor 
of  the  debtor,  and  not  as  trustee  under  the  composition,  applied  for 
and  obtained  a receiving  order,  adjudicating  Lipson  a bankrupt, 
basing  his  application,  apart  from  the  debt  due  to  him,  on  the 
ground  that  Lipson  had  committed  an  act  of  bankruptcy  in  making 
an  authorised  assignment  to  Stephenson  on  the  12th  April,  1922. 
See  Re  Lipson , 52  O.L.R.  352,  2 Can.  Bkcy.  R.  488. 

After  the  receiving  order  was  made,  Meyer  Lipson  paid  the 
fourth  instalment  to  the  trustee.  This  was  on  the  1st  June,  1922. 
Martin  received  all  the  moneys  under  the  composition,  and  paid 
them  to  the  creditors.  The  fifth  instalment,  amounting  to  $3,388.48, 
was  not  and  has  not  been  paid. 

Lipson  died  in  the  month  of  November,  1922,  leaving  a will, 
but,  as  he  left  no  estate,  probate  has  not  been  applied  for. 

On  arrangement  between  counsel  representing  all  parties, 
including  counsel  representing  Celia  Lipson,  widow  of  the  debtor, 
the  application  for  probate  was  dispensed  with.  It  is  admitted  that 
when  the  terms  of  composition  were  being  discussed  and  arranged, 
Martin  and  the  creditors  knew  that  Lipson  carried  a certain  amount 
of  life  insurance.  No  part  of  the  life  insurance  was  assigned  for  pro- 
tection of  the  creditors  under  the  composition.  It  is  stated  that 
Lipson  said  that  he  intended  to  pay  his  creditors  in  full;  but,  if 
he  died  before  they  were  paid  in  full,  his  life  insurance  would  be 
available  for  that  purpose.  All  the  creditors  seemed  to  be  content 
with  this. 

It  has  come  to  the  knowledge  of  the  composition  creditors  that, 
since  the  receiving  order  was  made,  Lipson  carried  several  other 
policies  of  life  insurance,  for  large  sums,  one  of  $10,000  in  the  Sun 
Life,  now  held  by  the  Molsons  Bank,  subject  to  their  claim,  and  it 
is  expected  there  will  be  a considerable  surplus  out  of  these  moneys 
available  for  creditors  after  the  Molsons  Bank  claim  is  satisfied; 
also  that  there  were  two  policies  of  $10,000  each  in  the  Sun  Life 
assigned  by  Lipson,  a short  time  prior  to  the  composition,  to  his 
wife,  Celia  Lipson.  These  policies  and  the  assignment  to  the  wife 
were  not  known  to  Martin  and  the  creditors  at  that  time. 

Upon  the  receiving  order  being  made,  all  the  assets  of  the  debtor 
became  vested  in  the  trustee,  including  the  stock-iu -trade  and  $20,- 
000  of  life  insurance,  which  has  already  been  paid  to  the  trustee, 
and  whatever  equity  there  might  be  in  the  $10,000  policy  held  by 
the  Molsons  Bank. 
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I am  not  asked  to  deal  on  this  application  with  the  question  as 
to  whether  the  assignment  made  by  the  debtor  to  his  wife  was  legal 
or  fraudulent  as  against  creditors,  or  not. 

It  is  admitted  that  if  the  creditors  under  the  composition  are 
not  entitled  to  rank  with  the  creditors  since  the  composition  for 
the  balance  of  their  original  claims,  the  creditors  since  the 
composition  will  be  paid  in  full  and  a surplus  will  be  left  in  the 
trustee’s  hands  sufficient  to  pay  the  composition  creditors  the 
balance  owing,  namely,  the  5 per  cent,  dividend. 

The  questions  submitted  to  the  Court  for  decision  are : — 

1.  Are  the  creditors  whose  claims  have  arisen  since  the  com- 
position entitled  to  rank  in  priority  to  the  creditors  under  the  com- 
position on  the  assets  of  the  estate  ? 

2.  Are  the  creditors  under  the  composition  entitled  to  rank  on 
all  the  assets  of  the  estate  with  the  creditors  whose  claims  have 
arisen  since  the  composition  for  the  balance  of  their  original  claim, 
or  only  to  the  extent  of  5 per  cent.,  the  instalment  still  due  ? 

For  the  trustee  it  is  submitted  that  the  composition  creditors 
cannot  rank  for  any  amount  in  competition  with  the  new  creditors, 
but,  if  found  entitled  to  rank,  then  only  on  the  surplus,  if  any,  in 
the  hands  of  the  trustee 'over  and  above  the  amount  required  to  pay 
the  creditors  whose  claims  have  arisen  since  the  composition,  and 
in  any  event  to  the  extent  only  of  the  5 per  cent,  instalment  out- 
standing, and  that  the  old  creditors  are  not  entitled  to  be  remitted 
to  their  original  rights. 

Numerous  authorities  are  cited  in  support  of  the  contention 
that  the  Court  will  not,  after  a composition  has  been  made  and 
approved  by  it,  permit  creditors  who  have  settled  with  their  debtor 
and  allowed  him  to  continue  in  business,  to  go  out  into  the  com- 
mercial world  and  incur  new  liabilities  and  accumulate  new  assets, 
to  claim,  if  the  composition  should  fail,  the  right  to  rank  on  the 
new  assets  in  competition  with  these  creditors. 

Counsel  for  the  trustee,  representing  the  composition  creditors, 
admitted  that,  if  the  terms  of  the  composition  were  complied  with, 
the  debtor  and  his  estate  would  be  discharged  from  further  liabil- 
ity; but  submitted  that,  in  consequence  of  default  having  been 
made,  their  original  claims  revived,  and  they  were  entitled  to  rank 
on  all  the  assets  for  the  amount  of  their  original  claims,  less  credit 
for  any  instalments  paid. 

Subsection  14  of  sec.  13  of  the  Bankruptcy  Act  deals  with  com- 
positions where  default  is  made. 

This  subsection  provides  (1)  that,  if  default  is  made  in  pay- 
ment of  any  instalment  due  in  pursuance  of  the  composition,  etc., 
or  (2)  if  it  appears  to  the  Court,  on  satisfactory  evidence,  that  the 
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composition,  etc.,  cannot,  in  consequence  of  legal  difficulties,  or  for 
any  sufficient  cause,  proceed  without  injustice  or  undue  delay  to 
the  creditors  or  to  the  debtor,  of  (3)  that  the  approval  was  obtained 
by  fraud,  the  Court  may  (it  is  discretionary),  if  it  thinks  fit,  on 
application  by  the  trustee  or  by  any  creditor,  adjudge  (a)  the 
debtor  a bankrupt,  -(b)  make  a receiving  order  against  him  and 
annul  the  composition. 

Mr.  Duncan,  in  his  work  on  Bankruptcy,  p.  214,  states  that  a 
composition  or  scheme  of  arrangement,  though  approved  by  the 
Court  and  by  statute  binding  on  all  the  creditors,  is  at  bottom  only 
a contract  between  the  parties,  and  I agree  that  this  is  a correct 
statement  of  the  law. 

By  subsec.  4 of  sec.  51  of  the  Bankruptcy  Act,  all  unsecured 
creditors  are  payable  pari  passu,  and  it  has  been  quite  recently 
decided  by  the  First  Divisional  Court  of  the  Appellate  Division, 
in  Re  Orzy  (1923),  ante  323,  that  under  our  Act  the'  rule  of 
equality  is  absolute  except  where  the  Act  givgs  priority  to  some 
debts  over'  others. 

The  chief  difficulty  in  this  case,  as  I view  it,  arises  from  the 
fact  that,  under  subsec.  14  of  sec.  13,  only  the  trustee  or  the  com- 
position creditors  can  apply  for  an  adjudication  of  bankruptcy  of 
the  debtor,  and  for  an  annulment  of  the  composition  for  the  reasons 
therein  stated,  and  until  this  is  done  the  composition,  having  been 
confirmed  by  the  Court,  remains. 

Upon  the  receiving  order  being  made,  it  became  impossible  for 
the  debtor  to  carry  out  the  composition;  and,  so  long  as  the  com- 
position remains  outstanding,  it  is  an  obligation  of  the  debtor 
which  his  trustee  inherited  along  with  and  to  the  extent  of  his 
assets,  and  he  is  bound  to  carry  it  out  by  paying,  in  this  case,  the 
last  instalment,  namely  5 per  cent. 

If  the  trustee  or  any  of  the  composition  creditors  had  applied 
for  and  obtained  an  order  adjudicating  Lipson  a bankrupt  and 
annulling  the  composition,  then  I am  of  opinion  that  the  composi- 
tion creditors  would  be  entitled  to  be  remitted  to  their  original 
rights,  and  rank  on  the  estate  of  the  debtor  for  the  balance  owing 
them,  less  the  instalments  received ; but  the  effect  of  default  in 
payment  of  the  composition  is  not  of  itself  sufficient  to  remit  the 
creditors  to  the  position  they  occupied  before  the  composition  took 
place.  Creditors5  rights  are  only  suspended  during  the  composi- 
tion. See  Edwards  v.  Coombe  (1872),  L.R.  7 C.P.  519;  In  re 
Hatton  (1872),  L.R.  1 Ch.  723;  Irving  v.  Veitch  (1837),  3 M.  & 
W.  90;  and  Newell  v.  VanPraagh  (1874),  L.R.  9 C.P.  96. 

Under  a composition  two  implied  terms  arise:  (1)  the  creditor 
is  not  to  sue  for  a debt  until  default;  and  (2)  in  case  the  debtor 


Fisher,  J. 
1923. 

Re  Lipson. 


404 

Fisher,  J. 
1923. 

Re  Lipson. 


ONTARIO  LAW  REPORTS.  [yol. 

fails  to  pay  his  composition  debts  at  the  time  agreed,  he  will  pay 
the  whole  debt. 

This  is  all  subject,  in  my  opinion,  to  the  composition  creditors 
first  obtaining  an  annulment  of  the  composition  they  entered  into, 
under  subsec.  14  of  sec.  13  of  our  Act. 

In  my  opinion,  if  the  composition  had  been  annulled,  although 
I am  not  so  deciding,  the  creditors  under  it  could,  through  their 
trustee,  lay  claim  to  the  moneys  received  on  any  life  insurance 
policies  not  disclosed  at  the  time  the  composition  was  secured. 
See  In  re  Phillips , [1914]  2 K.B.  689;  In  re  Stoles,  [1919]  2 
K.B.  256;  Tapster  v.  Ward  (1909),  101  L.T.R.  25  and  503. 

I fail  to  see,  as  submitted  by  the  learned  counsel  for  the  trustee 
under  the  receiving  order,  that  the  questions  submitted  for  my 
decision  by  the  composition  creditors  aret  in  any  way  contrary  to 
good  morals  and  equity,  for  many  reasons.  It  was  not  the  fault 
of  any  of  the  composition  creditors,  or  their  trustee,  that  the  com- 
position was  not  carried  out,  but  rather  that  of  the  creditors  whose 
claims  have  arisen  since  the  composition  securing  an  authorised 
assignment,  and  subsequently  a receiving  order  adjudicating  the 
debtor  a bankrupt ; also  it  must  be  conceded  that,  when  the  credi- 
tors whose  claims  have  arisen  since  the  composition  did  business 
in  the  ordinary  course  with  the  debtor,  they  did  so  knowing  he  was 
under  an  obligation  to  pay  his  composition  creditors;  that  it  was 
possible  he  might  make  default,  and,  if  he  did  make  default,  and, 
for  any  of  the  reasons  stated  in  subsec.  14  of  sec.  13,  the  composi- 
tion was  annulled,  and  the  debtor  declared  a bankrupt,  the  composi- 
tion could  not  be  carried  out,  that  they  would  be  entitled  to 
whatever  were  their  legal  rights,  and  that  the  trustee  cannot  inherit 
the  debtor’s  assets  and  ignore  his  liabilities.  The  composition  was  a 
liability. 

Apart  altogether  from  this,  the  creditors  whose  claims  have 
arisen  since  the  composition  obtained  the  advantage,  and  their 
trustee  became  vested  with  all  the  assets  of  the  debtor,  including 
the  large  sum  of  life  insurance,  enabling  them  to  be  paid  in  full, 
and  I do  not  think  it  is  open  to  them  to  contend  that  it  is  contrary 
to  equity  and  good  morals  for  the  composition  creditors  to  take 
the  position  that,  as  default  was  made  through  no  fault  of  theirs, 
they  are  entitled  to  say,  “ We  are  not  bound  by  the  terms  of 
the  composition,  and  we  should  be  allowed  to  be  remitted  to  our 
original  claims  against  the  debtor.” 

I can  see  no  obligation,  legal  or  moral,  on  the  facts  in  this  cas^, 
which  would  debar  the  composition  creditors,  if  the  composition 
had  been  annulled,  from  claiming  to  rank  on  the  assets  of  the  estate 
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pari  passu  with  the  creditors  whose  claims  have  arisen  since  the 
composition. 

The  case  of  Re  Morris  (1922-3),  ante  36,  relied  on  by  the 
trustee,  has  no  application  here.  That  was  a case  where  the  trustee 
carried  on  the  business  for  the  creditors  under  an  extension 
agreement,  and  during  that  time  new  liabilities  were  incurred.  It 
was  held  that  the  creditors’  claim  for  goods  supplied  to  the  trustee 
during  the  period  he  was  carrying  on  business  were  entitled  to  be 
paid  in  priority  to  the  old  creditors. 

The  ethical  principles — equity  ‘and  good  morals — relied  on  and 
referred  to  in  In  re  Thellusson,  [1919]  2 K.B.  735,  and  the 
other  authorities  cited  by  counsel  for  the  trustee,  do  not  apply  to 
the  facts  in  this  case,  for  the  reason  that  I am  unable  to  discover 
anything  done  by  the  composition  creditors  which  would  bring  them 
within  any  of  these  authorities.  They  have  made  no  attempt  to 
evade  or  set  aside  the  composition — they  were  content — and  it  was 
only  in  consequence  of  what  happened,  over  which  they  exercised  no 
control,  that  they  are  now  asserting  and  relying  on  what  they 
believe  to  be  their  legal  rights,  and  to  do  so  is  not,  in  my  opinion, 
inconsistent  with  honesty  and  natural  justice. 

There  will  be  judgment  declaring  that  the  composition  credi- 
tors are  entitled  to  rank  with  the  creditors  whose  claims  have  arisen 
since  the  composition  on  all  the  assets  of  the  estate  to  the  extent 
of  the  last  instalment  due,  viz.,  5 per  cent. 

The  costs  of  the  trustees  Stephenson  and  Martin  of  this  and  the 
prior  application  will  be  paid  out  of  the  estate;  no  costs  to  Celia 
Lipson. 


[APPELLATE  DIVISION.] 

Blair  v.  Grand  Trunk  Railway  Co. 

Railway — Motor  Vehicle  Struck  by  Engine  at  Level  Highway  Crossing — 
Negligence — Contributory  Negligence — Ultimate  Negligence — Find- 
ings of  Jury  — Evidence — Finding  of  Jury  against  Contributory 
Negligence  not  Supported  by  Plaintiff's  own  Testimony — Dismissal 
of  Action  by  Appellate  Court . 

The  plaintiff  drove  his  motor  truck  in  a southerly  direction  across  the 
defendants’  tracks  at  a level  crossing.  There  were  six  tracks;  the 
truck  got  safely  across  the  first  five,  but,  when  attempting  to  cross 
the  sixth,  was  struck  by  an  engine  of  the  defendants  coming  from 
the  east  and  injured.  In  an  action  to  recover  damages  for  the  injury 
the  jury  found  that  the  casualty  was  caused  by  the  negligence  of  the 
defendants  “ in  not  ringing  the  bell,  not  blowing  whistle,  and 
man  on  the  locomotive  failing  to  be  sharply  on  the  look-out  over  the 
crossing.”  The  jury  also  found  that  there  was  no  contributory 
negligence.  Upon  these  findings  the  trial  Judge  directed  that  judg- 
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ment  should  be  entered  for  the  plaintiff.  Upon  appeal  the  negligence 
of  the  defendants  was  not  disputed.  The  evidence  shewed  that  the  plain- 
tiff was  an  experienced  railway  man,  and  familiar  with  the  crossing. 
In  his  own  testimony  at  the  trial  he  said  that  he  did  not  look  towards 
the  east  for  a train  on  the  sixth  track  until  he  was  practically  on  it — 
had  he  looked  east  when  at  the  fourth  track,  he  could  have  seen  the 
sixth  track  plainly  and  the  engine  on  it:  — 

Held  (Meredith,  C.J.C.P.,  dissenting),  that  there  was  nothing  to  ex- 
cuse the  plaintiff  for  his  failure  to  take  any  precaution  for  his  own 
safety  in  a place  he  well  knew  to  be  dangerous,  and  his  default  was 
a contributory  cause  of  the  casualty;  on  no  view  of  his  own  testimony 
was  it  possible  for  a jury,  rightly  understanding  the  law,  to  exoner- 
ate him ; and  the  action  should  -be  dismissed. 

Grand  Trunk,  Railway  Go.  v.  Griffith  (1911),  45  Can.  S.C.R.  380,  Cana- 
dian Pacific  Railway  \Co.  v.  Smith  (1921),  62  Can.  S.C.R.  134,  and 
Ottawa  Electric  Railway  Co.  v.  Booth  (1920),  63  Can.  S.C.R.  444, 
referred  to. 

Per  Meredith,  C.J.C.P.:  — (1)  Reasonable  men  could  find  as  the  jury 
found  on  the  question  of  contributory  negligence.  (2)  The  Court  had 
no  power  to  set  aside  the  finding  of  the  jury,  make  an  opposite 
affirmative  finding,  and  base  the  judgment  in  the  action  upon  it, 
reversing  the  verdict  of  the  jury.  (3)  Reasonable  men  could  find  as 
the  jury  found  on  the  question  of  that  which  is  commonly  called 
ultimate  negligence. 

Appeal  by  the  defendants  from  the  judgment  of  Riddell,  J., 
upon  the  findings  of  a jury,  at  the  trial  of  an  action  for  damages 
for  injury  to  the  plaintiff's  truck  caused  by  its  being  struck  by  the 
engine  of  a train  of  the  defendants  at  a level  highway  crossing. 

The  jury  found  that  the  casualty  was  caused  by  the  negligence 
of  the  defendants  “ in  not  ringing  bell,  not  blowing  whistle,  and 
man  on  the  locomotive  failing  to  be  sharply  on  the  look-out  over 
the  crossing  in  question/’  and  that  there  was  no  contributory  negli- 
gence. The  jury  assessed  the  damages  at  $1,200,  and  the  trial 
Judge  directed  that  judgment  should  be  entered  for  the  plaintiff 
for  that  sum  and  costs  of  the  action. 

January  31.  The  appeal  was  heard  by  Meredith,  C.J.C.P., 
Latchford,  Middleton,  and  Logie,  JJ. 

D.  L.  McCarthy , K.C.,  for  the  appellants. 

S.  M.  Mehr,  for  the  plaintiff,  respondent. 

The  arguments  and  cases  cited  are  referred  to  in  the  judgments. 

February  16.  Middleton,  J. : — The  facts  in  this  case  are 
simple.  The  plaintiff  is  the  owner  and  operator  of  a motor  truck 
used  for  carrying  brick  from  a yard  lying  south  of  the  tracks  of  the 
defendants’  railway,  where  they  cross  Victoria  Park  avenue.  There 
are  six  tracks  in  all — a group  of  three  to  the  north,  then  a space  of 
about  60  feet,  then  two  more  tracks,  another  space  of  65  feet,  and 
then  a single  track  leading  from  a gravel-pit. 

On  the  21st  March,  1922,  at  about  a quarter  to  seven  in  the 
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morning,  the  plaintiff  was  going  south  with  his  truck  for  a load. 
He  crossed  the  first  five  tracks  safely,  but  on  the  sixth  his  truck 
was  struck  by  an  engine  and  damaged.  He  jumped  to  safety. 

The  jury  found  the  casualty  caused  by  the  negligence  of  the 
defendants  ci  in  not  ringing  bell,  not  blowing  whistle,  and  man 
on  the  locomotive  failing  to  be  sharply  on  the  look-out  over  the 
crossing  in  question,”  and  that  there  was  no  contributory  negli- 
gence. 

The  defendants  appeal.  The  negligence  of  the  defendants  is 
not  disputed.  What  is  argued  is  that  the  negligence  of  the  plain- 
tiff obviously  contributed  to  the  accident.  To  use  the  words  of  the 
jury  applied  to  the  defendants,  he  ee  failed  to  be  sharply  on  the 
look-out  over  the  crossing  in  question.” 

The  question  of  contributory  negligence  is  undoubtedly  one  for 
the  jury ; and,  so  long  as  trial  by  jury  is  permitted  in  cases  of  this 
kind,  the  strict  view  of  the  obligation  of  the  servants  of  a railway 
company  in  charge  of  a train  which  has  the  right  of  way  at  a 
crossing  must  be  contrasted  with  the  charitable  view  taken  of  the 
conduct  of  the  man  upon  the  highway  who  has  not  the  right  of 
way.  Here  a capable  and  intelligent  man,  in  broad  daylight,  in  a 
place  well  known  to  him,  on  a road  used  by  him  several  times 
daily,  crosses  five  of  six  tracks,  contenting  himself  with  one  look 
in  the  direction  from  which  this  engine  came  before  crossing  the 
first  track,  knowing  that  this  would  not  reveal  any  engine  or  train 
on  the  sixth  track,  and  that  the  time  taken  in  crossing  the  first 
five  and  the  intervening  spaces  would  permit  new  dangers  to  be 
revealed,  and  yet  is  completely  exonerated  by  the  jury  from  all 
negligence.  I should  deplore  the  adoption  of  any  fixed  standard 
of  care,  such  as  “ stop,  look,  listen,”  but  it  is  just  as  deplorable  if 
an  action  will  lie  at  the  instance  of  a “ man  who  rushed,  with  his 
eyes  open,  to  his  own  destruction.” 

Level  crossings  are  dangerous  and  call  for  the  exercise  of  great 
care  on  the  part  of  all  who  use  the  highway.  There  may  be 
circumstances  which  justify  failure  on  the  part  of  a plaintiff  to  do 
that  which  any  prudent  man  would  do,  but  no  valid  excuse  is 
offered  here.  I take  the  story  from  the  plaintiff’s  own  evidence: 
ee  I cross  the  tracks  daily — sometimes  two  or  three  times  a day  and 
am  very  familiar  with  the  crossing.  Am  an  old  railroad  man,  25 
years’  experience.  Was  terminal  superintendent  in  Montreal. 
Truck  speed  6-8  miles  per  hour.  Could  stop  4-6  feet.  Could  not 
see  an  engine  on  the  sixth  track  unless  in  the  vicinity  of  crossing — 
made  a general  observation  before  crossing  any  track.  Could  not 
then  see  the  sixth  track.  Looked  west  when  near  the  fourth  track. 
Looked  east  when  4 to  2 feet  from  the  sixth  track,  practically 
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on  it.  Had  I looked  east  when  at  the  fourth  track,  conld  have  seen 
the  sixth  track  plainly  and  the  engine  on  it.  When  I did  look  I 
saw  the  engine  20  feet  away — truck  was  hit  and  damaged.  I 
jumped  free,  so  did  other  men  on  truck.  There  was  a road  beside 
the  track  leading  to  the  gravel-pit.  Nothing  to  indicate  to  the 
engine-driver  that  I was  not  going  to  turn  down  it  till  I went  on 
straight.  The  road  was  not  good;  it  caused  me  to  devote  more 
attention  to  driving  than  if  the  road  had  been  good.”  This  is  not  a 
quotation  hut  a summary  of  the  evidence. 

On  this  it  seems  to  me  plain  that  there  is  nothing  to  excuse  the 
plaintiff  from  failing  to  take  any  precaution  for  his  own  safety  in 
a place  he  well  knew  to  be  dangerous,  and  his  default  was,  equally 
plainly,  a contributing  cause  of  the  casualty.  On  no  view  of  the 
evidence  of  the  plaintiff  himself  was  it  possible  for  a jury,  rightly 
understanding  the  law,  to  enonerate  him. 

A series  of  cases  in  the  Supreme  Court  of  Canada,  beginning 
with  Grand  Trunk  Railway  Co.  v.  Griffith  (1911),  45  Can.  S.C.R. 
380,  and  ending  with  Canadian  Pacific  Railway  Co.  v.  Smith 
(1921),  62  Can.  S.C.R.  134,  and  Ottawa  Electric  Railway  Co.  v. 
Booth  (1920),  63  Can.  S.C.R.  444,  all  go  to  explain  and  illustrate 
the  degree  of  care  expected  of  one  about  to  cross  a railway  track  and 
what  is  necessary  to  excuse  an  act  of  apparent  “ folly  and  reckless- 
ness.” To  review  them  would  serve  no  good  purpose. 

The  appeal  should  be  allowed,  and  the  action  should  be  dis- 
missed. 


Latchford,  J. : — No  excuse  was  given  by  the  plaintiff  for  not 
looking  east  or  west  along  the  rails  when  he  was  approaching  the 
crossing  at  which  he  sustained  damage,  and,  as  the  law  now  stands, 
he  lost  all  right  to  compensation  for  his  losses. 

I think  the  appeal  should  be  allowed. 

Logie,  J. : — The  plaintiff,  an  old  railway  man,  was  driving  a 
truck  in  a southerly  direction  on  Victoria  Park  avenue,  near  the 
easterly  boundary  of  the  City  of  Toronto,  at  6.45  a.m.  on  the  21st 
day  of  March,  1922. 

He  was  an  experienced  truck  driver,  and  to  reach  his  destina- 
tion was  obliged  to  cross,  at  right  angles,  six  of  the  defendants’ 
tracks  at  grade. 

These  tracks  were  grouped:  first,  three  tracks,  then  a space  of 
60  feet,  then  two  tracks,  then  a space  of  65  feet,  and  last  the  sixth 
track,  where  the  accident  took  place. 

Before  coming  to  the  first  group,  the  plaintiff  looked  east  and 
west,  as  also  before  coming  to  the  second  group,  both  of  which  he 
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passed  in  safety.  What  he  did  before  crossing  the  sixth  track  he  App.  Dir. 
describes  as  follows: — -j^TT 

“ Q.  When  did  you  look  west?  A.  As  I approached  the  fourth  

track.  B^IR 

" Q.  When  you  approached  the  fourth  track,  you  looked  to  the  Grand 
west?  A.  Yes.  Railway*^. 

“ Q.  Correct  me  if  I misstate  your  evidence.  You  looked  west  as  L(^“  j 
you  approached  the  fourth  track,  and  didn’t  look  east  until  you 
were  two  feet  from  the  sixth  track  ? A.  I don’t  know  about  the  two 
feet. 


“ Q.  From  two  to  four  feet? 

“His  Lordship : Two  to  three  feet,  he  said. 

“ Mr.  McCarthy : Q.  Is  that  true  ? A.  Yes,  sir. 

“ Q.  If  you  had  looked  east  at  the  same  time  as  you  looked 
west,  before  you  got  to  the  fourth  track,  you  could  have  plainly  seen 
the  sixth  track?  A.  Yes. 

“ Q.  And  you  could  have  seen  the  engine  on  it?  A.  Yes. 

“ Q.  Having  passed  over  tracks  4 and  5,  you  had  this  space 
which  you  think  is  40  feet — and  which  I think  is  a great  deal  more, 
because  I am  pretty  familiar  with  the  crossing — and  did  you  look 
until  you  took  this  look  when  three  or  four  feet  from  the  crossing, 
the  other  way,  in  that  space  of  40  feet?  A.  I can’t  say  whether  I 
did  or  not. 

u Q.  Is  there  any  doubt,  if  you  had  looked,  you  would  have  seen 
that  engine  ? A.  When  I did  look,  I saw  her. 

“ Q.  If  you  had  looked  immediately  you  crossed  over  tracks  4 
and  5,  is  there  any  doubt  you  would  have  seen  that  engine?  A.  I 
do  not  think  there  is.” 


Unless,  therefore,  evidence  was  given  of  circumstances  which 
would  warrant  a jury  in  finding  that  he  was  excused  from  looking 
before  passing  from  a place  of  safety  to  a place  of  danger,  I cannot 
see  how,  in  view  of  Canadian  Pacific  Railway  Co.  v.  Smith , 62 
Can.  S.C.R.  134,  the  plaintiff  can  succeed.  I have  looked  in  vain 
for  such  evidence. 

True,  the  road-bed  was  bad,  but  in  answer  to  a question  of  the 
trial  Judge,  the  plaintiff  disposed  of  his  case  in  this  respect,  as 
follows : — ' 

“ His  Lordship : Mr.  Blair,  you  do  not  suggest,  do  you,  that  the 
condition  of  the  road  prevented  you  taking  a look  on  the  sixth 
track?  A.  I don’t  suggest  that  it  prevented  me  from  taking  a look 
at  it,  but  it  caused  me  to  devote  a great  deal  more  attention  to 
driving  than  if  the  crossing  had  been  in  fair  condition.” 

The  plaintiff,  upon  his  own  statement,  is  out  of  Court,  notwith- 
standing the  verdict  of  the  jury  in  his  favour. 
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I would  allow  the  appeal  and  dismiss  the  action,  but,  owing 
to  the  finding  of  negligence  against  the  defendants,  each  without 
costs. 


Grand  Meredith,  C.J.C.P. : — Three  questions  of  very  considerable 
Railwa?Co  ^mPor^ance  ar^se  out  of  this  appeal:  (1)  whether,  upon  the  whole 
* evidence,  reasonable  men  could  find  as  the  jury  found  on  the  ques- 
ts*6’ J.  tion  of  contributory  negligence;  (2)  if  not,  has  the  Court  power 
not  only  to  set  aside  that  finding  but  to  make  an  opposite  affirma- 
tive finding  and  base  the  judgment  in  the  action  upon  it,  reversing 
the  verdict  of  the  jury?  (3)  could  reasonable  men  find  as  the  jury 
found  on  the  question  of  that  which  is  commonly  called  ultimate 
negligence  ? 

The  jury  found,  in  the  plainest  manner,  that  the  plaintiff  was 
not  guilty  of  contributory  negligence;  could  reasonable  men  have 
so  found  ? 

In  considering  this  question  it  is  well  to  bear  in  mind  that 
negligence,  such  as  that  in  question,  has  no  fixed — by  statute  or 
otherwise — legal  meaning:  it  is  failure  to  perform  a duty  owed  by 
the  defendants;  and  the  measure  of  it  is  that  which  reasonably 
careful  men  do  in  the  like  circumstance.  The  usual  form  of  the 
question  makes  that  plain;  might  the  plaintiff  by  the  exercise  of 
ordinary  care  have  avoided  his  injury  ? 

There  is,  not  infrequently,  the  natural  inclination  of  Judge 
and  Court  to  determine  the  question,  not  according  to  the  evidence, 
but  according  to  his  or  its  own  notions  of  that  which  should  have 
been  done,  or  should  not  have  been  done;  but  that  is  by  no  means 
the  best  guide,  even  if  it  were  lawful,  because,  from  lack  of 
experience — that  excellent  teacher — Judges  and  Courts  are  likely 
to  be  less  competent  than  jurors  ; some  of  the  latter,  in  nearly  all 
cases,  have  had  much  education  of  that  kind. 

So,  too,  the  proper  measure  cannot  be  that  which  each  juror 
would  do,  as  these  jurors  were  inaccurately,  I am  sure,  told;  for 
one  man  may  be  very  much  over-cautious  and  another  quite  reck- 
less. In  the  absence  of  direct  evidence,  the  jury  must  act  upon 
common  knowledge  of  that  which  is  ordinary  care. 

And  every  case  must  rest  upon  its  own  facts  and  circumstances, 
in  the  absence  of  some  statute,  or,  otherwise  fixed  in  law,  rule  or 
measure. 

No  case  is  to  be  treated  as  if  the  person  whose  conduct  is  under 
consideration  were  a Judge  or  juror  sitting  safely  and  comfortably 
in  court  calmly  exercising  his  mind  with  the  inquiry,  what  might 
have  been  done  and  how  the  accident  might  have  been  avoided ; the 
difficulties  of  the  situation  in  all  respects  must  have  due  considera- 
tion. 
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In  this  case  these  things  are  to  be  taken  into  consideration : the  App.  Div. 
accident  happened  early  in  the  morning,  before  the  time  at  which 
the  day’s  work  is  now-a-days  nsnally  begun ; it  was  in  the  cold  and  — — 

generally  stormy  month  of  March;  the  plaintiff  had  a large  and 
heavy  motor  truck  to  drive  and  manage,  and  to  drive  and  manage  trunk 
over  a road  made  very  rough  and  difficult  by  the  defendants’  six  Railway  Co. 
tracks  over  it  and  by  their  use  of  it  in  crossing;  the  plaintiff  had  Meredith 
safely  crossed  the  first  and  much  most  dangerous  set  of  three  C.J.C.P.’ 
tracks ; admittedly  he  had  used  caution  so  far ; he  had  also  crossed 
the  next  set  of  two  tracks,  which  were  much  less  dangerous;  the 
accident  happened  on  the  sixth  track,  which  was  one  of  compara- 
tively little  danger,  being  a track  into  a gravel  pit,  only,  com- 
paratively, very  little  used;  and,  when  used,  used  by  slow-going 
engines  which  were  not  a great  menace,  if  a real  menace  in  any 
substantial  way,  because  engine,  and  highway  vehicle,  could  easily, 
each,  avoid  a collision.  In  these  circumstances  the  plaintiff  did  not 
look  when  he  might  have,  and  when,  if  he  had  looked,  it  is  more 
than  likely  that  he  could  and  should  have  prevented  the  accident. 

On  the  other  hand,  those  upon  the  engine  which  caused  the  injury 
might  and  should  have  looked,  and,  if  they  had,  might  have  pre- 
vented the  accident  with  very  little  effort  and  the  loss  of  only  a 
few  seconds’  time.  Then  it  was  the  duty  of  the  men  in  charge  of 
the  engine  to  have  been  ringing  the  bell ; if  they  had  been  perform- 
ing that  duty  to  the  plaintiff,  it  is  hardly  possible  that  the  accident 
could  have  happened;  the  plaintiff  had  a right  to  expect  that  they 
should  do  their  duty ; but  I cannot  think  that,  as  sometimes  has  been 
held,  he  was  justified  in  going  on  in  that  faith,  that  no  one  is 
bound  to  take  any  precaution  against  injury  that  may  be  caused 
by  the  negligence  of  another;  but  it  is  a very  strong  fact  in  the 
plaintiff’s  favour. 

Though  I might  not  have  reached  the  same  conclusion,  upon 
this  question,  as  the  jury  in  this  case  reached,  I am  far  from  having 
sufficient  assurance  to  say  that  no  reasonable  man  could  find  as  the 
jury  found  on  this  question ; and  so  severely  condemn  them  in  the 
face  of  the  fact  that  what  was  done  was  done  by  a man  thoroughly 
familiar  with  the  operation  of  railway  trains  and  a man  who  was, 
by  the  trial  Judge,  said  to  be  as  intelligent  as  an  excellent  judge; 
and  in  the  face  of  the  fact  that  ten  responsible  and  intelligent 
jurors,  having  no  interest  in  the  matter,  have  so  found  on  their 
oaths — to  well  and  truly  try  the  issues  joined  between  the  parties 
and  a true  verdict  give  according  to  the  evidence. 

But  it  is  said  that  the  judgment  of  the  Supreme  Court  of  Can- 
ada in  the  case  of  Canadian  Pacific  Bailway  Co.  v.  Smith , 62  Can. 

S.C.R.  134,  makes  it  necessary  that  this  Court  should,  in  this  case, 
disregard  the  findings  of  the  jury  and  dismiss  the  plaintiff’s  action. 
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This  is,  however,  plainly  not  so;  Smith’s  case  was  determined 
upon  its  particular  facts,  not  upon  a question  of  law;  and  so,  in  a 
different  case,  has  no  binding  effect  upon  Judge  or  juror,  however 
enlightening  and  helpful  all  that  was  said  in  it  may  be  to  them. 
Then  that  case  was  different  from  this  not  only  in  its  facts, 
RAmwAiTco.  but  was  different  in  these  things  at  least : there  was  no  finding  of  a 
Meredith  Jury  it  had  to  be  considered  that  no  reasonable  men  could 

C.  J.C.P.  have  so  found ; and  the  case  was  one  under  the  laws  of  the  Province 
of  Saskatchewan,  which,  for  all  I know,  may  be  different  from  the 
laws  of  this  Province. 

On  this  ground  the  appeal,  in  my  opinion,  should  be  dismissed. 

The  next  point  is  one  of  widespread  importance.  No  one  can 
doubt  the  power  of  the  Court  to  “ nonsuit  ” when  there  is  no  evi- 
dence in  support  of  a plaintiff’s  claim ; and*  “ no  evidence  ” has  for  a 
very  ]ong  time  been  held  not  to  mean,  not  even  a scintilla  of 
evidence,  and  in  these  later  days  has  uniformly  been  held  to  mean 
no  evidence  upon  which  reasonable  men  could  find  for  the  party 
upon  whom  the  onus  of  proof  lies.  And  the  formality  of  entering 
a verdict  of  the  jury,  in  the  Judge’s  discretion,  has  long  since 
vanished. 

But  it  is  quite  a different  thing  to  say  that  the  'Court  may  not 
only  “ nonsuit,”  but  may,  after  setting  aside  a verdict  of  the  jury, 
find  an  opposite  verdict  itself  and  enter  judgment  upon  it,  as  we 
are  asked  to  do  in  this  case. 

Doing  so  is  manifestly  cutting  a wide  swath  out  of  the  right 
of  trial  by. jury;  and  of  the  rights  which  every  judicial  community 
has  in  the  administration  of  the  laws  within  its  territorial  limits. 
But,  whether  an  invasion  of  the  province  of  the  jury  or  not,  it  is  a 
power  which  for  a number  of  years  has  been  commonly  exercised  in 
this  Province;  and,  though  not  in  form  exercised  in  the  case  to 
which  I have  referred,  in  effect  it  was,  in  not  permitting  the  ques- 
tion of  contributory  negligence  to  go  to  the  jury,  the  Court  itself 
interposing  and  giving  an  affirmative  verdict  and  basing  the  dis- 
missal of  the  action  upon  it,  ignoring  the  jury. 

And  it  may  be  pointed  out  that  the  same  result  might  be  reached 
in  another  way  under  a statute  taking  away  largely  the  right  of 
trial  by  jury.  It  would  be  quite  within  the  powers  of  the  Court  to 
set  aside  the  verdict  and  direct  a new  trial  without  a jury.  The 
statutes  of  this  Province  have  made  great  inroads  upon  the  right  of 
trial  by  jury,  much  more  than  has  been  done,  I think,  in  most  of 
the  countries  the  laws  of  which  are  based  upon  the  common  law  of 
England. 

The  appeal,  in  my  opinion,  fails  on  this  ground ; the  practice  of 
the  Courts'  here  has  taken  too  deep  root,  right  or  wrong. 
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The  third  question  is  one  arising  out  of  the  findings  of  the  jury 
that  the  defendants  were  guilty  of  negligence  because  the  man  on 
the  locomotive  failed  to  be  sharply  on  the  look-out  and  because  the 
bell  was  not  ringing.  These  neglects  were  ultimate  negligence; 
the  trial  Judge,  in  answer  to  an 'objection  to  his  charge,  put  it  thus 
in  the  presence  of  the  jury : (i  I was  careful  to  cover  ultimate  Railway  Co. 

negligence ; it  could  be  covered  in  that  way.”  Meredith, 

It  was  the  statute-imposed  duty  of  the  defendants  to  keep  the  C.J.C.P. 
bell  ringing  after  as  well  as  before  the  men  on  the  engine  saw  or 
could  have  seen  the  plaintiffs  truck;  if  they  had  done  so,  there 
should  have  been  no  accident ; the  attention  of  the  plaintiff,  and  of 
the  men  with  him,  must  have  been  drawn  to  the  danger,  and  he 
should  have  avoided  the  injury. 

The  British  Columbia  case  ( British  Columbia  Electric  Railway 
Co.  * Limited  v.  Loach , [1916]  1 A.C.  719)  is  quite  in  point;  the 
negligence  which  continued  after  the  danger  was  seen,  or  should 
have  been  seen  and  avoided,  was  the  same  as  that  which  existed  be- 
fore, and  was  set  off  by  the  plaintiff’s  contributory  negligence — the 
defective  appliance  in  the  one  case  and  the  failure  to  continue  ring- 
ing the  bell  in  the  other — though  the  latter  was  the  more  blame- 
worthy because  the  bell  could  have  been  rung  at  any  moment — the 
defective  appliance  could  not  have  been  made  effective.  As  the  jury 
have  found,  breach  of  the  statutory  duty  to  keep  the  bell  ringing, 
was,  after  the  plaintiff  was  seen,  or  should  have  been,  the  ultimate 
negligence  which  caused  the  injury.  In  the  recent  case  in  the 
Supreme  Court  of  Canada  there  was  no  question  of  ultimate  negli- 
gence. 

Then  three  men  were  on  the  back  of  the  engine,  which  was,  as 
I have  said,  running  backwards ; and  there  were  the  men  in  charge 
of  the  engine;  if  they  failed  to  see  the  truck  they  must  have 
neglected  to  be  “ be  on  the  look-out  over  the  crossing  ” which  they 
were  approaching;  and  the  jury  might  well  consider  that  if  they 
had  looked  out  they  must  have  seen  the  truck  and  should  have 
given  warning  of  the  danger  by  whistle,  bell,  or  shout,  and  so  have 
ce  saved  the  situation.” 

The  fact  that  the  defendants  did  not  call  as  witnesses  any  of 
these  men  who  were  on  the  engine,  might  properly  lead  the  jury  to 
the  conclusion  that  they  were  not  called  because  their  testimony 
should  not  have  been  favourable  to  the  defendants. 

And  the  fact  that  there  was  another  road  into  which  the  truck 
might  possibly  be  going,  though  a material  fact  for  the  considera- 
tion of  the  jury,  cannot  in  law  be  given  as  necessarily  an  excuse  for 
failing  to  give  any  warning. 

It  should  be  odd  law  that  said  the  plaintiff  was  not  excused 
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App.  Div.  from  looking  by  reason  of  the  failure  of  the  defendants  to  do  a duty 
1923.  which,  if  done,  should  have  rendered  looking  unnecessary,  yet  the 
men  in  the  engine  were  excused  from  giving  warning  of  the  danger 
v.  they  were  creating,  because  they  wrongly  guessed  that  the  truck 
Tbunk  turn  into  the  other  road. 

Railway  Co.  The  appeal  on  this  ground,  in  my  opinion,  fails. 

Meredith,  The  result  is  that  I am  twofold  in  favour  of  dismissing  the 

C.J.C.P.  appeal. 

Appeal  allowed  (Meredith,  C.J.C.P.,  dissenting). 


[APPELLATE  DIVISION.] 

t 

Hickey  v.  Stalker. 

Mechanics'  Liens  — Prior  Incumbrance  — Increase  in  Value  of  Land  by 
Work  and  Material  of  Lienholder  “ Deemed  ” — “ Value  " — 
Mechanics  and  Wage-Earners  Lien  Act,  sec.  8,  subsec.  4,  Added  by 
8 Geo.  V.  ch.  29,  sec.  4 — Extent  of  Priority. 

In  1918,  by  8 Geo.  V.  ch.  29,  sec.  4,  a new  subsection  was  added  to  sec.  S 
of  the  Mechanics  and  Wage-Earners  Lien  Act,  R.S.O.  1914,  ch.  140, 
reading:  “(4)  The  selling  value  of  land  incumbered  by  a prior  mort- 
gage or  other  charge  shall  be  deemed  to  be  increased  by  the  value 
of  the  work  or  service  performed  upon  and  of  the  material  furnished 
or  placed  thereon  or  adjacent  thereto:” — 

Held,  that  the  word  “ deemed  ” does  not  mean  “ conclusively  deemed,” 
but  rather  “taken  to  be  until  it  is  disproved;”  and,  having  regard  to 
the  other  provisions  of  sec.  8,  the  value  of  the  work  and  material  is 
to  be  taken  as  the  increased  selling  value  of  the  land  only  until  it  is 
proved  that  it  is  not. 

Per  Louie,  J.: — “Deem”  in  this  subsection  means  “conclusively  con- 
sidered;” but  the  subsection,  having  regard  to  the  use  of  the  in- 
definite word  “ value,”  should  not  be  construed  as  a declaration  that 
the  cost  of  the  work  and  material  shall  have  priority  over  a pre- 
existing mortgage. 

Discussion  of  the  meaning  of  “ deemed  ” and  “ value  ” and  of  the  rules 
for  the  interpretation  of  statutes. 

Re  Rogers  and  McFarland  (1909),  19  O.L.R.  622,  distinguished. 

A N appeal  by  the  defendant  Weaver,  mortgagee,  from  the  judg- 
ment of  the  Judge  of  the  County  Court  of  the  County  of  Hakli- 
mand,  in  a mechanic’s  lien  action,  in  favour  of  the  plaintiff,  for 
the  enforcement  of  his  lien  against  the  land,  in  priority  to  the 
appellant’s  mortgage. 

February  2,  1923.  The  appeal  was  heard  by  Meredith,  C.J.C.P., 
Latchford,  Middleton,  and  Logie,  JJ. 

G.  H.  Pettit , for  the  appellant. 

L.  C.  Raymond,  K.C.,  for  the  plaintiff,  respondent. 
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February  16.  Meredith,  C.J.C.P. The  single  question 
involved  in  this  appeal  is : What  is  the  meaning  and  effect  of  the 
words  “ shall  be  deemed  to  be  increased  by,”  used  by  our  provincial 
Legislature  in  sec.  4 of  ch.  29  of  their  statutes  of  1918? 

This  legislation  is  in  amendment  of  sec.  8 of  the  Mechanics 
and  Wage-Earners  Lien  Act,  R.S.O.  1914,  ch.  140,  and  the  whole 
of  it  is  in  these  words:— 

“ (4)  The  selling  value  of  land  incumbered  by  a prior  mortgage 
or  other  charge  shall  be  deemed  to  be  increased  by  the.  value  of  the 
work  or  service  performed  upon  and  of  the  material  furnished  or 
placed  thereon  or  adjacent  thereto.” 

Speaking  generally,  the  object  of  the  Mechanics  Lien  Act  is  to 
prevent  owners  of  land  getting  the  benefit  of  buildings  erected  and 
work  done  at  their  instance  on  their  land  without  paying  for  them. 

And  the  amended  sec.  8 carries  that  object  further : it,  in  effect, 
gives  priority  to  liens,  created  by  the  Act,  over  mortgages  and 
charges  existing  before  the  lien  attached,  but  only  to  the  extent 
that  the  selling  value  of  the  land  is  increased  by  the  work  and 
material  in  respect  of  which  the  lien  exists. 

Upon  this  section,  and  the  amendment,  the  lienholder  contends 
that  his  lien  has  priority  over  the  appellant’s  mortgage — which  was 
made  and  registered  long  before  the  lien  attached  and  before  any 
work  was  done  or  material  furnished  by  the  lienholder — for  the 
value  of  the  work  and  material  done  and  furnished,  wholly  irre- 
spective of  any  question  of  increased  value;  that,  indeed,  if  the 
value  of  the  land  were  decreased  instead  of  increased — as  might  be 
the  case — yet  he  has  a charge  upon  the  land,  in  priority  to  the 
mortgagee’s  charge,  for  the  full  value  of  the  work  and  materials. 

But,  if  that  were  so,  the  proposed  amendment  should  not  be  an 
amendment,  but  should  be  a repeal  of  all  the  provisions  of  the  Act 
as  to  increased  value,  and  a substitution  of  a right  of  a very  differ- 
ent character — over  those  having  prior  mortgages  and  charges. 

It  seems  to  me  to  be  out  of  the  question  to  attribute  to  the 
Legislature  an  intention  to  effect  such  a radical  change,  so  injuri- 
ously affecting  those  having  mortgages  and  charges  on  land,  in 
such  a roundabout  and  uncertain  manner.  The  Legislature  is 
capable  of  expressing  its  laws  in  plain  language  and  by  direct 
methods. 

But  it  may  be  said  that  the  Legislature  meant  as  much  as  this : 
that  in  all  cases  in  which  the  work  and  material  have  really 
increased  the  value  of  the  land,  then  the  increase  shall  be  conclu- 
sively taken  to  be  the  value  of  the  work  and  material ; that  it  is  still 
necessary  for  the  lienholders  to  prove  increased  value,  but  after 
that  to  prove  only  the  value  of  the  work  and  material. 
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But,  even  with  that  modification,  is  it  possible  to  consider  that 
so  great  a change  as  that  was  meant  to  he  made  in  such  a manner  ? 
That  some  such  method  as  this  would  have  been  adopted:  “the 
increased  value  of  land  incumbered  . . . shall  be  the  value  ” 

of  the  work  and  material?  Why  introduce  the  word  “ deemed/ ” 
which  has  several  different  meanings,  and  in  this  legislation  is 
ambiguous  ? It  may  mean  “ deemed  conclusively  ” or  “ deemed 
until  the  contrary  is  proved.” 

The  respondent’s  contention  is  based  wholly  upon  the,  contended 
for,  conclusive  character  of  the  word  " deemed.”  All  else  is  against 
him;  but,  if  he  is  right  in  that,  this  appeal  must  be  dismissed,  no 
matter  how  weighty  may  he  some  things  that  may  be  urged  against 
it. 

Then,  has  the  word  no  meaning  but  one  of  a conclusive  char- 
acter such  as  “ adjudged  ” or  ce  concluded  ?” 

Whilst  it  has  such  a meaning,  it  has  others  nothing  like  con- 
clusive in  character,  such  as  think,  suppose,  or  be  of  opinion.  It 
should  hardly  he  necessary  to  say  that  a reference  to  any  of  the 
dictionaries  makes  this  very  plain  ; and  the  legislators  have  many 
of  them,  none  of  which  could  lead  any  one  into  the  impression  that 
the  word  has  no  meaning  except  a conclusive  one. 

The  case  Re  Rogers  and  McFarland  (1909),  19  O.L.R.  622, 
has  really  no  bearing  upon  such  a case  as  this ; one  may  be  able  to 
agree  with  the  Judges  who  decided  in  that  case  that  the  word 
“ deemed  ” was,  in  the  legislation  there  in  question,  used  in  its 
conclusive  sense,  and  yet,  in  this  case,  with  greater  certainty  hold 
that  in  this  legislation  it  means,  ee  taken  to  he  until  it  is  disproved.” 

Many  decisions  were  referred  to  in  that  case  mainly  in  support 
of  the  conclusion  reached,  or,  more  correctly  speaking,  in  which 
the  conclusive  meaning  was  given  to  the  word;  but  any  one,  with 
very  little  labour,  could  refer  to  a greater  number  in  which  the 
inconclusive  meaning  was  given  to  it.  And  it  may  be  said  that  the 
reference  to  Walton  v.  Gavin  (1850),  16  Q.B.  48,  does  not  mention 
the  fact  that  the 'Lord  'Chief  Justice  (Lord  Campbell)  said  (p.  62)  : 
“He  has  shewn  that  the  plaintiff  is  subject  to  both,  prima  facie, 
inasmuch  as  the  plaintiff  has  received  the  recruiting  money  and 
is  to  be  therefore  deemed  an  enlisted  soldier.”  That  case  was  one 
very  much  stronger  than  this  for  giving  the  word  its  conclusive 
character. 

When  the  Legislature  means  to  take  away  property  rights, 
behind  the  backs  of  those  who  possess  them,  when  it  intends  to 
permit  a mortgagor  to  create  priority  over  an  existing  mortgage 
without  the  consent  of  the  mortgagee  and  without  his  knowledge, 
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a priority  which  might  possibly  “ improve  him  out  of  his  ” security, 
I am  quite  sure  that  it  shall  be  done,  if  ever,  in  plain  language. 

As  it  is,  I feel  sure  that  we  give  full  effect  to  the  meaning  of  the 
Legislature,  and  know  that  we  give  such  effect  to  that  which  they 
have  said,  in  considering  that  the  value  of  the  work  and  material 
is  to  be  taken  as  the  increased  selling  value  of  the  land  unless  and 
until  it  is  proved  that  it  is  not.  It  may  have  been  considered  not 
unreasonable  or  unfair  to  assume,  to  deem,  or  to  presume,  that  the 
value  of  the  land  should  be  increased  by  the  value  of  the  additions 
to  it  unless  and  until  the  contrary  is  proved. 

I would  allow  the  appeal  and  send  the  matter  back  to  the  Local 
Judge  to  be  dealt  with  on  this  question  as  I have  indicated. 

Latchfokd,  J. : — I agree. 

Middleton,  J. : — The  question  in  this  appeal  is  whether  a 
mechanic’s  lien  for  labour  and  material  due  to  a contractor  has 
priority  over  a prior  mortgage  for  the  full  amount  due  to  the  con- 
tractor or  only  for  the  increased  selling  value.  The  learned  County 
Court  Judge  has  given  priority  for  the  full  amount,  $2,888.67.  The 
increased  selling  value  is  $1,500.  The  effect  of  this  is  to  cut  out 
the  second  mortgage  entirely. 

Prior  to  the  amending  Act  8 Geo.  V.  ch.  29,  the  law  was  plain. 
The  lien  had  no  priority  over  a prior  mortgage  save  for  the  increased 
selling  value  resulting  from  the  work  done  and  materials  supplied. 

This  flows  from  the  provision  of  sec.  8(1),  under  which  the 
lien  attaches  to  the  estate  of  the  owner,  and  sec.  14(1),  which 
gives  priority  only  over  advances  on  mortgages  made  after  written 
notice  of  a lien  or  its  registration — as  well  as  from  the  express 
provision  of  sec.  8(3),  which  gives  priority  for  the  increased  sell- 
ing value  only. 

This  is  a reasonable  piece  of  legislation,  and  corresponding 
provisions  are  found  in  all  mechanic’s  lien  Acts.  In  no  Act,  so 
far  as  I am  aware,  is  there  any  provision  giving  to  a lienholder 
priority  over  a prior  mortgage  save  for  the  increased  value.  Legis- 
lation depriving  a mortgagee  of  his  security  by  transactions  to 
which  he  was  not  a party,  and  which  he  was  powerless  to  prevent, 
is,  of  course,  quite  possible ; but,  when  it  is  suggested  that  this  is 
the  intention  of  the  Legislature,  the  closest  scrutiny  of  the  language 
used  is  invited  before  concluding  that  anything  so  radical  is 
intended. 

The  amendment  of  1918  reads: — 

“ (4)  The  selling  value  of  land  incumbered  by  a prior  mort- 
gage or  other  charge  shall  be  deemed  to  be  increased  by  the  value 
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App.  Div.  of  the  work  or  service  performed  upon  and  of  the  material  furnished 
1923,.  or  placed  thereon  or  adjacent  thereto.” 

Hickey  The  argument  for  the  plaintiff  is,  that  this  gives  to  the  lien- 
v.  holder  priority  for  his  lien. 

Stalker.  The  provisions  of  the  Act  that  I have  referred  to  still  stand. 

Middleton,  J.  The  lien  has  not  priority  under  sec.  14(1),  but  is  given  priority  for 
the  actual  increased  selling  value  under  sec.  8(3). 

If  it  was  intended  to  repeal  sec.  14(1)  and  give  a lien  priority 
over  a prior  mortgage,  one  would  expect  to  find  some  modification 
of  sec.  4(1)  and  a repeal  of  sec.  8(3),  which  would  then  be 
unnecessary. 

On  the  argument  of  the  plaintiff,  the  statute  reads  thus : — 

“ A lien  shall  not  have  priority  over  an  existing  mortgage  save 
in  so  far  as  the  work  done  has  increased  the  selling  value  of  the 
land,  and  as  to  that  it  shall  have  priority,  and  in  all  cases  a lien 
shall  be  adjudged  and  determined  to  have  increased  the  value  to  the 
amount  of  the  lien,  and  so  that  lien  shall  always  have  priority.” 

A most  extraordinary  piece  of  circumlocution,  based  upon  the 
assumption  that  the  Legislature  intended  to  compel  the  Courts 
to  hold  something  to  be  the  fact  which  is  not  the  fact. 

I prefer  to  seek  another  meaning  and  find  that  the  word 
“ deemed,”  which  is  the  key-note  of  this  argument,  is  not  inflexible. 
It  may  but  does  not  always  mean  “ adjudged  and  determined.” 
Certainly,  when  the  doing  or  abstaining  from  doing  a particular 
thing  is  to  be  “ deemed  ” to  have  a particular  consequence,  this  is 
a very  natural  meaning,  though  the  same  result  might  be  attained 
by  attributing  to  it  the  meaning  “ shall  be  regarded  as.”  So,  when 
an  appeal  which  is  not  set  down  in  time  is  to  be  “ deemed  to  be 
abandoned,”  it  does  not  require  much  imagination  to  find  an 
intention  on  the  part  of  the  Legislature  to  say  that  such  an  appeal 
shall  be  regarded  as  abandoned,  and  make  it  the  duty  of  the  Court 
to  ee  adjudge  and  determine 99  that  it  was  abandoned : Re  Rogers 
and  McFarland,  19  O.L.R.  622. 

The  dictionaries  do  not  treat  the  word  as  one  of  inflexible 
meaning — e.g.,  the  Century.  “ To  think,  judge,  or  hold  an  opinion; 
decide  or  believe  on  consideration,  suppose.” 

Far  more  important  are  two  decisions  of  the  Supreme  Court  of 
Nova  Scotia.  In  Regina  v.  Freeman  (1890),  22  N.S.R.  506,  Town- 
shend,  J.,  speaking  for  the  full  Court,  says  (p.  513)  : iC  The  word 
‘ deemed  9 has  acquired  no  technical  or  peculiar  signification  when 
used  in  legislation,  but,  like  other  words,  must  be  interpreted  with 
reference  to  the  whole  Act  of  which  it  forms  a part.” 

In  the  second  case,  Rex  v.  Fraser  (1911),  45  N.S.R.  218,  the 
statute  provided  that  an  act  which  in  itself  might  be  lawful  or 
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might  be  unlawful  “shall  be  deemed”  to  have  been  unlawful;  it  App.  Div. 
was  argued  that  this  meant “ held  conclusively  ” or  “ adjudged  and 

determined.”  The  same  learned  Judge,  then  Sir  Charles  Town-  

shend,  C.J.,  says  (p.  220)  : “I  should  be  sorry  to  believe  that  our  * Hl^KET 
Legislature  was  capable  of  enacting  such  an  unreasonable  law,  and  Stalker. 

I am  quite  confident  the  Legislature  never  contemplated  anything  Middleton,  J. 
so  contrary  to  natural  justice:”  and  so  he  concludes  that  the  true 
meaning  to  be  given  to  the  word  “ deemed,”  as  here  used,  is  that 
it  shall  be  treated  as  " prima  fade  evidence,”  “ held  until  the  con- 
trary is  proved.”  Graham,  J.,  prefers  this  result  to  thinking  that 
the  Legislature  had  declared  “ white  to  be  black;”  Drysdale  and 
Lawrence,  J J.,  also  concurred ; but  Russell,  J.,  did  not  agree. 

I think  this  modified  meaning  should  be  given  to  the  word  as 
found  in  our  statute,  for  it  will  not  only  save  the  legislation  from 
being  unjust  but  also  from  being  absurd.  That  it  is  the  duty  of 
the  'Court,  in  seeking  the  true  legislative  intention  of  an  Act,  which 
undoubtedly  is  the  sole  duty  of  the  Court,  to  regard  the  possible 
consequences  of  alternative  constructions  of  ambiguous  expres- 
sions, has  been  determined  in  many  cases. 

“ What,  then,  is  to  be  done  ? We  must  try  and  get  at  the  mean- 
ing of  what  was  intended  by  considering  the  consequences  of  either 
construction:”  Brett,  L.J.,  in  Re  R.  L.  Alston  (1882),  8 P.D.  5, 
at  p.  9.  If  one  construction  will  do  injustice  and  the  other  will 
avoid  the  injustice,  “ it  is  the  bounden  duty  of  the  Court  to  adopt 
the  second  and  not  to  adopt  the  first  of  those  constructions Lord 
Cairns  in  Hill  v.  East  and  West  India  Dock  Co.  (1884),  9 App. 

Cas.  448,  at  p.  456.  “ Where  there  are  two  meanings  each  ade- 

quately satisfying  the  language  ” (of  the  statute),  “ and  great 
harshness  is  produced  by  one  of  them,  that  has  legitimate  influence 
in  inclining  the  mind  to  the  other  . . . It  is  more  probable 

that  the  Legislature  should  have  intended  to  use  the  word  in  that 
interpretation  which  least  offends  our  sense  of  justice :”  Simms  v. 

Registrar  of  Probates , [1900]  A.C.  323,  at  p.  335 : a rule  which 
an  eminent  text-writer  (Craies,  Hardcastle,  p.  94)  says,  is  “not 
peculiar  to  English  law,  and  is  equally  applicable  to  . . . 

Colonial  statutes.”  I should  amend  this  by  saying  “ peculiarly 
applicable.” 

The  appeal  should  be  allowed  with  costs  here  and  below  and  the 
priority  should  be  declared  to  be  for  $1,500  only. 

It  is  not  without  significance  that  in  a bill  just  introduced  by 
the  Attorney-General  consolidating  the  Mechanic’s  Lien  Acts,  the 
section  has  been  recast,  recognising  the  limited  right  of  the  lien- 
holder against  the  mortgagee.* 

* See  the  Mechanics  and  Wage-Earners’  Lien  Act.  1023.  13  & 14  Geo. 

V.  ch.  30,  sec.  8(3). 
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Logie,  J. : — The  law  as  to  the  attachment  of  a mechanic’s  lien 
upon  the  increased  selling  value  of  land  as  against  a prior  mortgagee 
has  long  been  settled. 

As  against  the  mortgagee,  the  lien  is  given  not  upon  the  land 
but  upon  the  value  produced  by  way  of  increase  over  that  which  the 
land  previously  had,  and  the  increased  value  was  not  the  cost  of  the 
work  or  materials,  but  what  was  thereby  added  to  the  selling  value : 
Cook  v.  Koldoffsky  (1916),  35  O.L.R.  555;  Warwick  v.  Sheppard 
(1917),  39  O.L.R.  99. 

In  1918,  by  8 Geo.  V.  ch.  29,  sec.  4,  R.S.O.  1914,  ch.  140,  sec.  8, 
was  amended  by  the  addition  of  a subsection  (4)  as  follows: — 

“ (4)  The  selling  value  of  land  incumbered  by  a prior  mortgage 
or  other  charge  shall  be  deemed  to  be  increased  by  the  value  of  the 
work  or  service  performed  upon  and  of  the  material  furnished  or 
placed  thereon  or  adjacent  thereto.” 

In  the  case  before  us  the  learned  trial  Judge  has  found,  and  it 
is  admitted,  that  the  cost  of  the  work  and  materials  entering  into 
the  construction  of  the  building  in’  question  was  $2,888.67,  by 
which  sum  he  holds  that  the  selling  value  of  the  lands  has  been 
increased. 

Were  it  not  for  the  amendment  thus  construed  by  the  Judge, 
the  evidence  shews  that  the  $2,888.67  only  increased  the  selling 
value  by  $1,500.  The  appellant  contends  that  the  words  in  the 
amendment  “ shall  be  deemed  ” only  mean  “ prima  facie  shall  be 
deemed;”  in  other  words,  that  this  subsection  only  shifts  the  onus 
of  proof  from  the  lienholder  to  the  mortgagee,  who  may  shew,  as 
in  this  case,  that  $2,888.67  worth  of  work  and  materials  only 
resulted  in  $1,500  worth  of  increased  value. 

The  words  “ shall  be  deemed  ” in  a statute  were  considered  in 
the  judgment  of  a Divisional  Court  in  Re  Rogers  and  McFarland, 
19  O.L.R.  622.  In  the  able  and  very  exhaustive  judgment  of 
Riddell,  J.,  in  that  case,  the  conclusion  is  reached  that  it  is  quite 
impossible,  so  far  as  the  authorities  go,  to  hold  that  “ deem  ” means 
anything  less  than  “ adjudged  ” or  “ conclusively  considered  ” for 
the  purposes  of  the  legislation. 

In  the  subsection  above  set  forth,  I think  the  word  does  mean 
(<  conclusively  considered ;”  and  this  contention  fails. 

But,  if  the  Legislature  intended  that  the  cost  of  the  work  or 
service  and  of  the  material  furnished  or  placed  on  the  land  should 
have  priority  over  a prior  mortgage,  the  words  used  to  carry  out 
this  intention  are  singularly  inapt  and  inefficient. 

“ Value,”  from  the  Latin  “ valeo,”  to  be  strong,  refers  to  those 
essential  qualities  of  a thing  which  constitute  its  strength. 

“ Worth,”  in  German  f<  werth,”  from  wahren,  to  perceive, 


LIII.] 


ONTARIO  LAW  REPORTS. 


421 


signifies  that  good  which  is  experienced  or  felt  to  exist  in  a thing : 
“ price,”  in  Latin  “ pretium,”  from  the  Greek  “ prasso,”  to  sell, 
signifies  what  a thing  is  sold  for. 

“ Value  ” is  a general  and  indefinite  term,  and  is  as  variable 
as  the  opinions  or  humours  of  men.  It  may  be  nothing  or  some- 
thing very  great  in  the  same  object  at  the  same  time,  in  the  eyes 
of  different  men. 

The  “ worth  ” however  is  that  value  which  is  acknowledged — 
something  more  fixed  and  permanent.  It  is  determined  by  rule. 

The  value  of  a book  out  of  print  is  fluctuating  and  uncertain. 
Its  real  worth  may  not  be  more  than  it  would  bring  as  waste 
paper. 

“ Price  ” is  the  measure  of  “ value  ” or  “ worth,”  the  former 
in  a general,  the  latter  in  a particular,  application  to  mercantile 
transactions.  “ Price  ” is  the  rate  of  exchange  estimated  by  dollars 
or  any  other  medium ; hence  “ price  ” is  a fixed  rate. 

So  “ cost,”  in  German  “ Kost  ” or  “ Kosten,”  from  the  Latin 
“ gustare,”  to  taste,  signifies  originally  “ support,”  and  by  an 
extended  sense  that  which  is  given  for  support. 

“ Expense,”  a - compound  of  “ ex  ” and  “ pense,”  in  Latin, 
pensus,  participle  of  pen  do,  to  pay,  signifies  a thing  paid  or  given 
out. 

The  “ cost,”  therefore,  is  what  a thing  costs  or  occasions  to  be 
laid  out.  “ Expense  ” is  that  which  is  actually  laid  out.  “ Cost  ” 
commonly  includes  expense,  and  the  terms  are  sometimes  used 
indifferently,  the  one  for  the  other,  e.g.,  at  a great  “ cost  ” or  at  a 
great  “ expense.” 

“ Cost  ” and  “ price  ” have  respect  to  the  thing  and  its  supposed 
“ value.” 

The  cost  of  a thing  precedes  the  “ price,”  and  the  “ expense  ” 
succeeds  both  (Crabb’s  Synonyms). 

I cannot  think  that  when  Hodgins,  J.A.,  in  Cook  v.  Koldoff- 
sky,  35  O.L.E.  at  p.  559,  used  the  expression,  “ And  this  value 
is  not  that  which  represents  the  actual  value  or  cost ? of  the  work,” 
etc.,  he  intended  to  use  the  word  “ value  ” as  synonymous  with 
“ cost.”  He  guarded  against  this  by  using  the  adjective  “ actual  ” 
to  qualify  “ value,”  and  the  two  together  mean  “ expense  ” in  the 
connection  in  which  he  used  them. 

How  much  farther,  then,  has  the  enactment  of  sec.  4 of  ch.  29 
of  8 Geo.  Y.  advanced  the  law  in  favour  of  a lienholder  against  a 
prior  mortgagee  ? 

In  my  opinion,  not  at  all. 
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App.  Div. 

1923. 

Hickey 

v. 

Stalker. 
Logie,  J. 


422 


ONTARIO  LAW  REPORTS. 


App.  Div. 

1923. 

Hickey 

v. 

Stalker. 
Logie,  J. 


1922. 

Oct.  25. 
Oct.  24. 

1923. 
Feb.  16. 


[VOL. 


The  use  of  the  vague  and  indefinite  phrase  “ value  of  the 
work/’  etc.,  merely  means  that  “ price  ” which  may  be  put  upon  it 
by  the  variable  opinions  of  men  who  can  estimate  its  “ worth/5 
In  other  words,  as  said  by  Hodgins,  J.A.,  in  Cook  v.  Koldoffsky: 
“ This  value  is  not  that  which  represents  the  actual  value  or  cost 
of  the  work,  etc.,  in  itself,  but  the  amount  which  it  adds  to  the 
selling  value/5 

I would  allow  the  appeal  with  costs. 

Appeal  allowed. 


[APPELLATE  DIVISION.] 

Re  Alcock:  Ingbam  & Co.  Limited. 

Bankruptcy — Creditors'  Claims — Return  of1  Goods  Shipped  to  Debtors 
“ on  Consignment  ” — Evidence — Agency  for  Sale — Conditional  Sales 
Act,  R.S.O.  1914,  ch.  136,  sec.  3(3) — Goods  Sold  to  Debtors — Notice 
by  Unpaid  Vendors  to  Carriers  to  Stop  in  Transitu — Whether  Goods 
in  Custody  of  Carriers — Mistake  as  to  Fact — Letter  of  Solicitors  for 
Vendors — Whether  Withdrawal  of  Notice — Innocent  Misstatement 
of  Trustee — Wrongful  Acts  of  Debtors  and  Bank — Whether  Goods 
in  Possession  of  Carriers  at  Time  of  Notice. 

Two  claims  were  made  by  manufacturers  in  England  against  the  bank- 
rupt estate  of  merchants  in  Ontario,  in  respect  of  two  several  lots  of 
goods  shipped  by  the  manufacturers  to  the  merchants. 

As  to  the  first  lot,  it  was  held,  upon  the  evidence,  that  the  goods  were 
shipped  “ on  consignment,”  that  is,  were  not  sold  to  the  merchants 
but  were  sent  to  them  as  sales-agents  for  the  manufacturers;  and 
held,  also,  that  the  transaction  was  not  invalidated  by  sec.  3(3)  of 
the  Conditional  Sales  Act,  R.S.O.  1914,  ch.  136. 

As  to  the  second  lot  it  was  held,  that  the  manufacturers  had  duly 
exercised  their  right  as  unpaid  vendors  to  stop  the  goods  in  transit, 
by  notice  given  by  their  solicitors  in  Ontario  before  the  goods  were 
taken  from  the  carriers ; that  a letter  written  by  the  solicitors  to  the 
carriers,  stating  that  they  (the  solicitors)  had  been  mistaken,  when 
they  gave  the  notice,  in  supposing  that  the  goods  were  still  in  transit, 
did  not  amount  to  a withdrawal  of  the  notice;  transit  not  having  in 
fact  been  then  terminated,  but  the  solicitors  having  been  induced  by 
an  innocent  misrepresentation  of  the  trustee  of  the  bankrupt  estate 
so  to  believe;  and  that  wrongful  action  on  the  part  of  the  debtors 
and  their  bankers,  by  which  the  bankers  obtained  possession  of  the 
goods,  could  not  defeat  the  claim  of  the  vendors. 

Per  Meredith,  C.J.C.P.,  dissenting: — The  letter  of  the  solicitors 
amounted  to  a retractation  of  the  notice  given  by  them;  and,  apart 
from  that,  the  goods  has  passed  out  of  the  carriers'  control  before 
the  notice. 

In  this  bankruptcy  proceeding  there  were  appeals  by  Joseph 
Ross  & Co.  Limited,  creditors,  from  the  disallowance,  by  the  trustee 
of  the  estate  of  Alcock  Ingram  & Co.  Limited,  of  two  claims  made 
by  the  appellants. 
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The  first  claim  was  for  the  return  of  goods  alleged  to  have  been 
shipped  on  consignment  by  the  creditors,  who  carried  on  business 
in  Leeds,  England,  to  the  debtors. 


The  appeal  was  heard  by  Eishek,  J.,  in  Chambers. 
Gideon  Grant , K.C.,  for  the  claimants. 

E.  P.  Brown , K.C.,  for  the  trustee. 


1922. 

Re  Alcock 
Ingram 
& Co. 
Limited. 


October  25,  1922.  Fishek,  J. : — The  facts  appear  to  be  as 
follows.  The  creditors  are  merchants  carrying  on  business  in 
Leeds,  England.  They  sent  to  the  debtors,  who  are  wholesale 
merchants  carrying  on  business  in  Toronto,  two  shipments  of  goods, 
viz.,  on  the  8th  February,  1922,  as  per  invoice,  goods  valued  at 
£366.10.0,  and  on  the  17th  March,  1922,  as  per  invoice,  goods 
valued  at  £343.2.3.  These  goods  arrived  in  Toronto,  and  the 
debtors  paid  all  freight  charges  from  Liverpool,  as  well  as  customs 
duties.  These  goods  were  subsequently  taken  into  the  possession 
of  the  debtors  and  placed  in  their  warehouse. 

The  creditors  claim  that  the  goods  were  not  sold  to  the  debtors, 
but  were  consigned  to  them  for  the  purposes  of  resale  by  the  debtors, 
but  subject  to  prices  being  fixed  by  them  on  a resale  if  the  goods 
could  not  be  sold  at  the  invoice  price. 

I took  viva  voce  evidence  on  the  10th  and  17th  October,  1922. 
The  only  witness  called  on  behalf  of  the  claimants  was  one  Archer, 
who  swore  that  he  was  the  agent  in  Canada  of  the  creditors ; that 
he  had  no  personal  knowledge  of  the  conditions  under  which  the 
goods  were  shipped  to  this  country  by  the  creditors;  that  in  the 
month  of  April,  1922,  the  debtor  company  consulted  him  as  the 
agent  of  the  creditors  regarding  an  offer  received  for  a portion  of 
the  goods  below  the  invoice  price,  and  requested  him  to  cable  to 
the  creditors  for  instructions,  which  he  did.  The  cables  to  and 
from  the  claimants  were  put  in  as  exhibits.  The  claimants  also 
put  in  letters  dated  the  10th  March,  1922,  and  the  29th  March, 
1922,  in  support  of  their  contention  that  the  goods  were  never  sold 
to  the  consignees.  Ingram,  a member  of  the  debtor  firm,  was  in 
England  after  the  first  and  before  the  second  shipment;  and, 
according  to  his  evidence,  an  arrangement  was  made  there  with  the 
creditors  that  if  they  would  consign  goods  to  the  debtors  the 
debtors  would  pay  all  freight  and  customs  charges  thereon,  and 
upon  the  realisation  of  them  they  would  remit  at  the  end  of  each 
month  for  the  goods  sold  from  time  to  time.  Alcock,  another 
member  of  the  debtor  firm,  swore  that  the  freight  charges  and 
customs  duties  were  paid,  and  the  firm  took  delivery  of  the  goods 
into  their  warehouse,  and  at  the  time  of  the  authorised  assignment 
part  of  the  goods  had  been  sold.  The  debtors  made  an  autho- 
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rised  assignment  to  N.  L.  Martin  on  the  17th  April,  1922. 
The  trustee  made  an  inventory  shewing  that  there  was  in  the 
possession  of  the  debtors,  at  the  date  of  the  assignment,  part  of 
the  goods  received  from  the  creditors,  valued  at  $2,485.07.  The 
creditors  made  a claim  on  the  trustee  for  the  return  of  these 
goods.  The  trustee,  on  the  25th  August,  1922,  disallowed  the 
creditors’  claim,  contending  that  the  goods  belonged  to  him  as 
trustee  of  the  estate. 

I have  come  to  the  conclusion  that  the  relationship  of  vendor 
and  purchaser  existed  throughout  this  case ; and,  though  the  goods 
were  declared  to  be  “ delivered  on  consignment,”  they  were  delivered 
to  the  debtors  for  the  purposes  of  resale  by  them  in  the  ordinary 
course  of  their  business.  The  fact  that  the  debtors  consulted  the 
Toronto  agent  of  the  creditors  as  to  a sale  below  invoice  price,  and 
had  him  cable  to  his  principals  for  instructions,  does  not  alter  the 
title  to  or  ownership  of  the  goods.  This  only  relates  to  an  offer  to  the 
debtors  for  part  of  the  goods  below  invoice  price,  and  they  wanted 
to  know  if  the  creditors  would  consent  to  the  cut,  as  the  debtors 
wished  to  make  some  profit  on  the  resale.  They  were  legally  bound 
to  pay  the  creditors  the  invoice  price  unless  some  such  arrangement 
as  this  was  arrived  at  before  the  sale  was  made  below  the  invoice 
price. 

I can  find  nothing  in  this  case  to  establish  the  legal  right  of  the 
creditors,  on  the  arrangement  made,  to  retake  these  goods  out  of  the 
possession  of  the  debtors.  They  admit  that  the  goods  were  delivered 
to  them  for  resale,  and  I find  that  the  ownership  in  the  goods 
passed  to  the  debtors.  Counsel  for  the  creditors  very  strongly 
pressed  the  point  that,  as  the  goods  were  “ delivered  on  consign- 
ment,” they  were  never  sold,  and  the  ownership  thereof  did  not 
pass  to  the  debtors.  If  this  contention  were  upheld,  and  absolute 
ownership  did  not  pass  to  the  debtors,  the  creditors  are  met  with 
the  contention  that  it  was  a transaction  within  the  Conditional 
Sales  Act,  R.S.O.  1914,  eh.  136,  sec.  3(3).  That  section  reads  as 
follows : — 

“ Where  the  delivery  is  made  to  a trader  or  other  person  for  the 
purpose  of  resale  by  him  in  the  course  of  business  such  provision 
shall  also,  as  against  his  creditors,  be  invalid  and  he  shall  be  deemed 
the  owner  of  the  goods  unless  the  provisions  of  this  Act  have  been 
complied  with.” 

It  is  admitted  that  the  provisions  of  this  Act  had  not  been  com- 
plied with  by  the  creditors.  Debtors  are  within  the  meaning  of 
“ trader  or  other  person and,  as  the  goods  were  delivered  to  the 
debtors  for  the  purpose  of  resale  by  them  in  the  course  of  their 
business,  I must  hold  that  the  present  case  falls  within  the  pro- 
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visions  of  sec.  3(3)  of  the  Conditional  Sales  Act,  and  the  trustee  Fisher,  J. 
was  right  in  disallowing  the  creditors5  claim.  The  appellants  are  1022. 
entitled  to  rank  for  the  amount  owing  them  as  unsecured  creditors  Re  Aloock 
only.  See  Langley  v.  Kahnert  (1904),  9 O.L.R.  164.  Ingram 

The  appeal  must,  therefore,  be  dismissed  with  costs.  Limited. 

The  second  claim  disallowed  by  the  trustee  was  a claim  made 
by  the  same  creditors  to  the  ownership  of  certain  bales  of  goods 
consigned  by  them  to  the  debtors. 


The  appeal  upon  this  claim  was  also  heard  by  Fisher,  J.,  in 
Chambers,  the  same  counsel  appearing. 

October  24,  1922.  Fisher,  J. : — IJpon  this  appeal  I took  viva 
vice  evidence  on  the  17th  October,  1922,  and  the  facts  appear  as 
follows : — - 

The  debtors  assigned  to  N.  L.  Martin,  authorised  trustee,  on 
the  17th  July,  1922.  On  the  3rd  February,  1922,  the  creditors 
consigned  to  the  debtors  goods  marked  “ A.  T.  & Co.  No.  9, 55  to  the 
value  of  £217.15.3,  and  on  the  20th  February,  1922,  goods  marked 
“ A.  T.  & Co.  No.  11,”  to  the  value  of  £272.14.2.  The  invoices  for 
these  goods  are  put  in  and  marked  as  exhibit  A.  Package  No.  9 
arrived  in  Toronto  on  the  27th  February,  1922,  over  the  Canadian 
National  Railways,  and  package  No.  11  arrived  in  Toronto  over  the 
Canadian  Pacific  Railway  on  the  10th  March,  1922.  On  the  3rd 
April,  1922,  parcel  No.  9,  not  having  been  taken  from  the  Canadian 
National  Railways,  was  delivered  to  the  King’s  warehouse  by  the 
railway  company;  and  parcel  No.  11,  not  having  been  taken  from 
the  Canadian  Pacific  Railway,  was  delivered  by  the  railway  com- 
pany to  the  King’s  warehouse  on  the  2nd  May,  1922.  Both  invoices 
state  that  the  goods  were  “ purchased  ” by  Messrs.  Alcock  Ingram 
& Co.  Limited,  from  Messrs.  Joseph  Ross  & Co.  Limited,  of  Leeds, 
England,  and  to  be  shipped  per  Messrs.  Arbuckle  Smith  & Co. 
Limited,  Liverpool.  The  debtors  engaged  one  Robert  J.  Quay,  a 
customs  broker,  to  clear  the  goods  at  the  King’s  warehouse  on  or 
about  the  1st  August,  1922,  which  he  did,  and,  at  the  request  of  the 
debtors  and  the  Canadian  Bank  of  Commerce  (Balmy  Beach 
branch),  the  goods  were  delivered' in  bond  to  the  Toronto  Terminal 
Warehouse  Limited  on  the  17th  and  18th  iVugust,  1922.  It  appears 
that  there  was  some  arrangement  by  correspondence  between  the 
Balmy  Beach  branch  of  the  Canadian  Bank  of  Commerce  and  the 
creditors  to  the  effect  that  for  payment  for  any  goods  shipped 
by  the  creditors  (“  cash  against  documents”)  the  bank  would  be 
responsible.  The  warehouse  receipts  are  put  in  and  marked  as 
exhibit  7.  These  receipts  shew  that  the  goods  were  received  from 
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Alcock  Ingrain  & Co.  “ for  the  account  of  the  Canadian  Bank  of 
Commerce  (Balmy  Beach  branch).”  The  bank  paid  the  customs 
broker’s  account,  $66.29,  which  included  freight  charges  and  storage 
charges  on  both  bales  while  the  goods  were  in  storage  at  the  King’s 
warehouse.  Prior  to  this  and  on  the  27th  July,  1922,  Messrs.  Bull 
Shaw  & Edge,  solicitors  for  the  creditors,  wrote  to  the  Canadian 
Pacific  Railway  Company  and  the  Canadian  National  Railways  the 
following  letter: — 

July  27th,  1922. 

'“  Dear  Sirs : — 

“We  have  received  instructions  from  Messrs.  Joseph  Ross  & 
Co.,  woollen  manufacturers  of  Leeds,  England,  to  notify  you  to 
stop  any  goods  consigned  by  them  through  you  to  Alcock  Ingram 
& Co.  Limited  of  this  city  and  not  yet  delivered.  We  understand 
that  this  concern  here  has  made  an  assignment  for  the  benefit  of 
its  creditors,  and  our  clients  are  exercising  .through  us  their  right  of 
stoppage  in  transit. 

“ Yours  truly.” 

These  notices  are  put  in  and  marked  as  exhibit  2. 

On  the  14th  August,  1922,  Bull  Shaw  & Edge  wrote  the  follow- 
ing letter : — 

“ August  14th,  1922. 

“Dear  Sirs: — 

“ On  27th  July,  1922,  we  wrote  you  regarding  certain  goods 
which  we  presumed  were  in  transit  from  our  clients  Messrs.  Joseph 
Ross  & Co.  to  Messrs.  Alcock  Ingram  & Co.  Ltd.,  and  we  now  find 
that  we  were  mistaken.  We  regret  exceedingly  to  have  put  you  to 
any  trouble  in  this  connection. 

“ Yours  very  truly.” 

As  a result  of  further  inquiries  made  on  behalf  of  the  credi- 
tors, and  the  goods  having  been  located  in  the  Toronto  terminal 
warehouse,  the  solicitors  for  the  creditors  (Bull  Shaw  & Edge)  on 
the  3rd  September,  1922,  notified  the  trustee  in  bankruptcy  that  they 
claimed  these  two  bales  of  goods  in  the  possession  of  the  Toronto 
terminal  warehouse.  To  this  letter  the  trustee  replied  under  date 
the  18th  September,  1922. 

The  claim  of  the  creditors  was  disallowed  by  the  trustee.  The 
creditors  appealed  and  contended  before  me  that  there  was  always 
an  intention  to  stop  the  goods  in  transit,  and  that  they  had  never 
been  delivered  to  the  consignee,  nor  had  the  goods  ever  come  under 
the  control  of  the  debtors.  The  trustee  contends  that  the  letters  of 
the  14th  August,  1922,  to  the  railway  companies,  were  an  uncondi- 
tional withdrawal  by  the  creditors  of  the  notice  of  stoppage  in 
transit,  and  that  the  way  was  cleared  for  delivery  to  the  consignees ; 
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that  during  the  period  the  goods  were  in  the  King’s  warehouse  and 
cleared  from  that  warehouse  to  the  Toronto  terminal  warehouse  the 
bills  of  lading  were  in  the  possession  of  the  consignees;  that  the 
delivery  to  the  terminal  warehouse  ended  the  transit;  and  the 
goods  belong  to  the  trustee  in  bankruptcy. 

It  will  be  seen  from  the  evidence  that  the  creditors  (appellants) 
first  appeared  in  this  transaction  on  the  27th  July,  1922,  when  they 
notified  the  railway  companies  to  stop  delivery;  that  they  disap- 
peared in  consequence  of  their  withdrawal  of  the  notices  to  the 
railway  companies  on  the  lt4h  August,  1922;  and  that  they  reap- 
peared on  the  2nd  September,  1922,  in  a letter  addressed  to  the 
trustee  claiming  the  goods  in  the  Toronto  terminal  warehouse. 
During  the  creditors’  withdrawal  and  disappearance  the  goods  in 
question  were  delivered  to  the  Toronto  terminal  warehouse.  The 
receipts  of  that  company  shew  that  the  goods  were  received  from 
Alcock  Ingram  & Co. — the  debtors — “ for  the  account  of  the  Bank 
of  Commerce,  Balmy  Beach  branch.”  Since  the  delivery  to  the 
terminal  warehouse  the  bank  have  intimated  that  they  have  no 
claim  to  or  interest  in  these  goods.  It  will  be  observed  that  the 
assignment  took  place  on  the  17th  July,  1922,  so  that  from  that 
time  all  the  assets  of  the  debtor,  under  subsec.  3 of  sec.  6 of  the 
Bankruptcy  Act,  vested  in  the  trustee.  The  trustee  does  not  seem, 
according  to  the  evidence,  to  have  taken  any  part  in  securing  the 
delivery  of  these  goods.  All  that  seems  to  have  been  done  after  the 
assignment  and  until  the  delivery  to  the  Toronto  terminal  ware- 
house was  by  the  debtors  and  the  Canadian  Bank  of  Commerce. 
This  may  be  explained  by  the  fact  that  the  debtors  knew  that  the 
Bank  of  Commerce  had  some  claim  on  these  goods,  and  that  they  at 
this  time  did  not  think  they  belonged  to  the  trustee.  However,  it 
is  the  duty  of  the  debtor  to  aid  the  trustee  in  the  realisation  of  his 
property  (see  sec.  52,  subsec.  5,  of  the  Bankruptcy  Act),  and  I 
must  hold  that  what  was  done  at  this  period  was,  subject  to  the 
bank’s  claim,  done  for  and  on  behalf  of  the  trustee. 

The  main  question  for  the  Court  to  determine  seems  to  me  to 
be,  was  there  a “ delivery  ” of  the  goods  to  the  debtors  on  the  17th 
and  18th  days  of  August,  1922,  and  did  this  delivery  end  the 
transit  ? I have  come  to  the  conclusion,  on  the  oral  and  document- 
ary evidence,  that  the  debtors  and  the  Bank  of  Commerce  cleared 
these  goods  from  the  King’s  warehouse,  and  at  this  time  there  was 
no  notice  to  stop  in  transit  outstanding,  the  one  given  having 
been  withdrawn ; that  at  this  time  the  bills  of  lading  were  in  the 
possession  of  the  debtors,  and  the  charges  standing  against  the 
goods  in  the  King’s  warehouse  were  paid  by  the  Bank  of  Commerce ; 
that  the  Toronto  terminal  warehouse  was  the  warehouse  selected  by 
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the  bank  and  the  debtors;  that  the  bank  since  the  delivery  have 
abandoned  all  claim  to  or  interest  in  the  goods;  and,  as  a result, 
this  left  the  goods  in  the  Toronto  terminal  warehouse  in  the  posses- 
sion and  under  the  control  of  the  debtors,  but  subject  to  the  trus- 
tee’s title  acquired  under  the  authorised  assignment;  further,  that 
the  delivery  of  the  goods  at  the  Toronto  terminal  warehouse  on  the 
17th  and  18th  August  was  a delivery  to  the  debtors,  subject  to  the 
title  and  interest  therein  of  the  trustee,  and  charges  paid  to  the 
King’s  warehouse  by  the  bank;  that  the  delivery  to  the  Toronto 
terminal  warehouse  was  a delivery  that  ended  the  transit  within  the 
meaning  of  subsec.  1 of  sec.  44  of  the  Sale  of  Goods  Act,  1920. 
Also  see  secs.  43,  44,  and  45(1)  of  the  same  Act.  See  also  Wiley 
V.  Smith  (1877),  2 Can.  S.C.R.  1,  and  the  cases  therein  referred  to. 

I,  therefore,  dismiss  the  appeal  with  costs  and  declare  that  the 
goods  now  in  the  possession  of  the  Toronto  terminal  warehouse 
are  the  property  of  the  trustee  in  bankruptcy,  upon  payment  of  all 
sums  due  for  customs  duties,  the  amount  paid  by  the  Bank  of  Com- 
merce, viz.,  $66.29,  and  the  storage  charges  of  the  Toronto  terminal 
warehouse. 

Joseph  Ross  & Co.  Limited  appealed  from  both  judgments  of 
Fisher,  J. 

February  2,  1923.  The  appeals  were  heard  by  Meredith, 
C.J.C.P.,  Latchford,  Middleton,  and  Logie,  JJ. 

Gideon  Grant , K.C.,  for  the  appellants. 

E.  P.  Brown , K.C.,  for  the  trustee,  respondent. 

Upon  the  question  of  the  right  of  stoppage  in  transitu  the  fol- 
lowing authorities  were  referred  to:  Pickard  v.  Sears  (1837),  6 
A.  & E.  469;  Halsbury’s  Laws  of  England,  vol.  25,  p.  257;  Ex  p. 
Eosevear  China  Clay  Co.  (1879),  11  Ch.  D.  560;  James  v.  Griffin 
(1837),  2 M.  & W.  623. 

February  16.  Meredith,  C.J.C.P. : — Although  these  two 
appeals  relate  to  transactions  between  the  same  parties,  the  one 
manufacturers,  and  the  other  merchants,  and  to  the  transfer  of 
goods  from  the  one  to  the  other,  the  facts,  and  the  questions  of  law 
arising  out  of  them,  are  altogether  different  in  the  one  case  from 
the  other ; and  so  each  appeal  must  be  dealt  with  separately. 

There  are  two  questions  involved  in  the  first  appeal : one  a ques- 
tion of  fact,  whether  the  goods  in  question  were  sold  to  the  mer- 
chants, or  were  sent  to  them  only  as  agents  for  the  manufacturers ; 
the  other  a question  of  law,  whether,  under  the  provisions  of  the 
Conditional  Sales  Act,  the  transaction,  even  if  one  of  agency  and 
not  of  sale,  must,  as  to  creditors,  be  treated  as  if  it  were  a sale. 
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On  the  question  of  fact : it  should,  have  been  more  satisfactory 
if  some  of  the  chief  officers  of  the  manufacturing  company  had 
pledged  their  oaths  to  the  truth  of  the  facts  upon  which  they  rely 
and  to  the  good  faith  of  the  transaction;  but  that  they  have  left 
altogether  to  a subordinate  agent  in  Toronto,  who  cannot  know  as 
much  as  they  must  respecting  the  real  character  of  the  transaction. 
And,  as  some  of  the  circumstances  point  strongly  to  a sale,  there 
was  the  greater  reason  for  giving  the  Court  the  benefit  of  such 
testimony  ; I refer  particularly  to  the  fact  that,  to  all  outward 
appearance,  the  merchants  were  the  owners  of  these  goods  just  as 
much  as  they  were,  and  had  been  for  a long  time,  of  much  greater 
quantities  of  like  goods  which  the  manufacturers  had  sold,  and 
were  continuing  to  sell,  to  these  merchants.  The  circumstances 
are  such  that,  if  there  had  been  any  conflict  of  testimony,  I should, 
in  the  absence  of  such  testimony  from  the  manufacturers  them- 
selves, have  had  no  hesitation  in  reaching  the  same  conclusion  as 
the  learned  Judge  in  Bankruptcy  reached,  and  which  is  now 
appealed  against. 

But  the  testimony  adduced  is  all  one  way : that  the  case  was  one 
of  agency,  not  sale ; and  there  are  no  circumstances  so  strong  as  to 
justify  a discrediting  of  such  testimony. 

There  is  no  good  reason  for  giving  very  much  weight  to  the 
words  “ on  consignment ” added  to  the  invoices  to  the  goods.  In  the 
language  of  merchants,  no  doubt,  those  words  generally  indicate 
an  agency,  not  a sale.  But  they  are  added  to  the  manufacturers* 
ordinary  form  of  invoice  of  sales;  and,  if  the  transaction  were  a 
colourable  one,  those  who  were  colouring  it  would  not  have  failed 
to  give  it  as  much  as  possible  the  appearance  of  a consignment  for 
sale  by  the  consignees  as  agents  for  the  consignors. 

But  an  agency  is  proved ; and  so  the  manufacturers  must  succeed 
upon  this  point. 

So  too  they  must  succeed  on  the  point  of  law.  The  learned 
Judge  appealed  from  considered  that,  even  if  the  transaction  were 
as  I have  found  it  to  be,  it  was  invalid  under  subsee.  3 of  sec.  3 of 
the  Conditional  Sales  Act. 

But  that  enactment  is  not  applicable  to  this  case.  The  delivery 
therein  dealt  with  is  “ the  delivery  ” dealt  with  in  subsec.  1 of  the 
same  section  ; it  refers  to  “ goods  ...  delivered  to  a purchaser 
or  a proposed  purchaser  or  hirer  of  them,  in  pursuance  of  a con- 
tract which  provides  that  the  ownership  is  to  remain  in  the  seller 
or  lender  for  hire  until  payment  of  the  purchase  or  consideration 
money,  or  part  of  it,”  and  it— subsec.  3— makes  such  a “ delivery,” 
when  made  to  “ a trader  or  other  person  for  the  purpose  of  resale 
by  him  in  the  course  of  business,”  invalid,  “ as  against  the  credi- 
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tors that  is,  the  seller,  or  letter,  of  the  goods  cannot  take  advant- 
age of  any  such  condition  against  them.  In  short,  subsec.  1 is  for 
the  benefit  of  “ subsequent  purchasers  or  mortgagees,”  subsec.  3 is 
for  the  benefit  of  creditors. 

This  appeal  must  be  allowed. 

The  facts  material  in  the  second  appeal  are  not  disputed. 

The  goods  in  question  were  sold  by  the  manufacturers  to  the 
merchants  and  were  shipped  to  them  by  the  manufacturers  at  Leeds, 
in  England,  and  had  arrived  at  Toronto,  in  Ontario;  the  property 
and  possession  in  and  of  them  had  completely  passed  out  of  the 
manufacturers  into  the  mechants ; all  that  remained  in  the  manu- 
facturers was  a right  of  “ stoppage  in  transitu  ” 

The  merchants  became  insolvent  whilst  the  goods  were  yet  in 
the  custody  of  the  Crown,  through  the  Department  of  Customs; 
and  the  manufacturers,  through  their  solicitors  in  Toronto, 
attempted  to  exercise  a right  to  stoppage  in  transitu , the  solicitors 
signing  their  own  names  only  to  the  letters  by  which  that  attempt 
was  made.  But,  about  two  weeks  afterwards,  that  notice  of  stop- 
page was,  in  the  same  manner  as  it  was  created,  very  plainly 
abandoned  or  removed.  By  letter,  signed  in  the  same  manner  as 
the  other  was,  the  carriers  were  informed  that  the  former  letter 
had  been  written  by  them,  the  writers,  under  a mistake,  and  that 
they  regretted  any  inconvenience  caused  by  it. 

It  is  difficult  for  one  to  perceive  how  there  could  be  any  more 
pronounced  way  of  abandoning  or  giving  up  their  former  position. 
What  the  writers  said  was,  in  effect:  the  letter  should  never  have 
been  written;  we  thought  we  had  the  right  to  stop  delivery  of  the 
goods,  but  we  were  mistaken  in  that,  and  apologise  for  having 
made  the  mistake. 

In  the  face  of  that  letter,  how  can  it,  seriously,  be  contended 
that  the  first  letter  remained  in  full  force  ; and,  consequently,  that 
the  carriers,  even  if  they  had  control  of  the  goods,  are  liable  in 
damages  for  the  full  value  of  the  goods ; for  what  ? for  acting  upon 
that  second  letter.  And  it  must  be  remembered  that,  even  if  this 
notice  had  not  been  retracted,  it  was  given  after  the  goods  had 
passed  entirely  out  of  the  custody  of  the  carriers ; and  also  that  the 
goods  were  not  shipped  by  Joseph  Ross  & Company,  but  were 
shipped  by  Arbuckle  Smith  & 'Company  Limited. 

During  the  argument  here  it  was  not  contended  that  the  solici- 
tors— a very  reputable  firm — had  not  power  so  to  abandon  their 
former  letter ; nor  was  it  so  contended  or  suggested  in  the  Bank- 
ruptcy Court ; but  it  was  suggested  from  the  Bench  here  that  such 
a thing  might  be ; but,  if  it  could  be,  if  there  was  any  pretence  of 
it,  it  should  have  been  raised  at  the  trial : a thing  which  evidently 


LIII.J 


ONTARIO  LAW  REPORTS. 


431 


should  have  been  futile,  as  such  facts  as  have  been  disclosed  make 
plain. 

But,  apart  from  that,  as  I have  said,  the  goods  had  passed  out 
of  the  carriers’  control  and  into  the  custody  of  the  Department  of 
Customs  of  Canada  before  the  first  letter  was  written;  and,  after 
the  second  one,  a customs  broker  cleared  them,  and  thereupon 
delivery  was  made,  and  the  goods  passed  finally  and  completely  out 
of  the  possession  and  control  of  the  Customs,  into  the  custody  of  the 
bankrupts  and  their  hankers. 

The  bank  were  directly  interested  in  this  way:  they  had 
guaranteed  payment  for  the  goods,  by  the  merchants,  on  the  condi- 
tion that  the  bills  of  lading  and  other  papers  should  be  sent  to  them 
so  that  they  should  be  secured  by  the  goods  against  their  liability. 
When  this  agreement  was  made,  the  sale  was  to  be  a cash  transac- 
tion ; but  subsequently  the  manufacturers  agreed  with  the  merchants 
to  give  them  60  days’  credit;  and  so  the  former  arrangement  fell 
to  the  ground,*  and  the  bank  were  relieved  from  liability ; but  they 
were  not  directly  informed  of  this,  and,  to  make  themselves  safe, 
proceeded  to  take  possession  of  the  goods,  obtaining  the  bills  of 
lading  from  the  merchants,  to  whom  they  had  been  sent,  and,  with 
their  concurrence,  the  goods  were  cleared  and  given  into  the 
possession  of  the  bank. 

All  this  was  quite  lawful  and  proper ; then,  when  it  turned  out 
that  the  bank  had  been  relieved  from  their  liability,  they  gave  up 
possession  to  the  merchants,  which  at  that  time  meant  to  their 
trustee  in  bankruptcy. 

In  argument  fault  was  found  with  them  for  doing  so ; but  why  ? 
What  else  could  they  do?  The  carriers  would  not  retake  them; 
they  had  no  right  to  do  so.  The  manufacturers  had  given  to  the 
merchants  sole  possession  and  property;  and  had  no  right  to  stop 
in  transit,  the  goods  having  passed  out  of  the  possession  of  the 
carriers. 

The  manufacturers  can  have  no  right  against  the  trustee  in 
bankruptcy,  unless  they  have  a right  against  the  carriers,  which 
seems  to  me  to  be  manifestly  out  of  the  question. 

Something  was  said  about  estoppel  and  about  the  trustee  being 
willing  that  the  claimants  should  have  the  goods,  but  there  is  not  a 
tittle  of  evidence  to  support  a claim  in  either  respect : all  that  is 
relied  upon  is  a letter  written  by  u G.  E.  Stuart  for  the  trustee,” 
apparently  a month  after  all  the  transactions  referred  to  had  ended : 
a letter  out  of  which  no  right,  even  of  a moral  character,  could  be 
claimed  with  any  degree  of  reason.  It  does  not  admit  any  kind  of 
right : all  it  says  is  that  “ the  bank  are  ready  to  give  the  warehouse 
receipt  over  as  soon  as  ownership  is  proved ;”  and  that  the  bank 
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did;  they  gave  the  papers  to  the  trustee  as  owner,  and  he  is  in  this 
proceeding  sustaining  the  right  to  them ; and,  it  may  be  added,  that 
if  the  trustee,  or  <e  G.  E.  Stuart  acting  for  the  trustee/*  had  said 
that  the  trustee  was  ready  to  give  the  paper  or  goods  to  the  claim- 
ants, that  could  not  have  prejudiced  the  creditors*  right  to  them. 
This  appeal  should,  in  my  opinion,  be  dismissed. 

Latchfokd,  J. In  the  first  appeal,  the  goods  claimed  by  the 
trustee  were  never  the  property  of  the  bankrupts.  The  relation 
between  Ross  & Co.  and  Alcock  Ingram  & Co.  was  in  fact  that  of 
principals  to  agents,  and  not  that  of  vendors  to  purchasers.  As 
was  said  by  Jessel,  M.R.,  in  Ex  p.  Bright  (1879),  10  Ch.  D.  566, 
at  p.  570,  there  is  nothing  to  prevent  the  principal  from  remunerat- 
ing the  agent  by  paying  the  agent,  as  in  this  case,  a commission 
depending  on  the  surplus  which  the  agent  can  obtain  over  and  above 
the  price  that  will  satisfy  the  principal.. 

This  appeal  should  be  allowed.  • 

As  to  the  second  appeal,  the  goods  shipped  by  Ross  & Co.  to  the 
bankrupts  were,  in  my  opinion,  effectively  stopped  while  in  transit, 
by  the  notice  given  to  the  carriers  by  the  solicitors  acting  for  the 
vendors. 


Owing  to  the  misrepresentation — doubtless  innocently  made — 
by  the  trustee  in  bankruptcy,  the  solicitors  expressed  to  the  carriers 
their  (the  solicitors*)  regret  that  they  had  put  them  to  the  trouble 
of  trying  to  locate  goods  which,  as  they  had  been  led  by  the  trustee 
to  believe,  were  not  in  fact  in  transit.  I do  not  regard  the  apolo- 
getic letter  as  a withdrawal  of  the  stoppage  in  transit  effected  by 
the  solicitors*  earlier  communication;  but  I would  go  so  far  as  to 
say  that,  conceding  that  it  had  such  effect,  the  trustee  should  not 
be  allowed,  as  against  the  unpaid  vendors,  to  take  advantage  of  his 
misrepresentation. 

I would,  therefore,  allow  the  appeal. 


Middleton,  J. : — I have  had  the  pleasure  of  reading  the  judg- 
ment of  my  Lord,  and  I agree  with  him  that  the  first  appeal  must 
be  allowed.  It  is,  I think,  plain,  not  only  upon  the  oral  evidence, 
but  upon  the  contemporaneous  documents,  that  the  transaction  was 
for  the  delivery  of  goods  on  consignment.  It  is  true  that  the  con- 
signees, on  cross-examination,  seemed  to  have  a very  vague  and 
indefinite  idea  of  what  that  expression  meant.  The  conduct  of  both 
parties  is  only  consistent  with  the  transaction  being  as  plainly  indi- 
cated by  the  document. 

It  is  very  plain  that  the  Act  respecting  Conditional  Sales  has 
nothing  to  do  with  this  transaction,  for  in  no  event  were  the  insol- 
vents to  become  purchasers. 
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With  reference  to  the  other  appeal,  I am  unable  to  agree  with 
the  conclusion  arrived  at.  The  notice  of  the  27th  July  was  a suffi- 
cient exercise  of  the  right  to  stop  the  goods.  When  this  right  was 
exercised,  it  was  uncertain  what,  if  any,  goods  were  yet  in  transit. 
The  assignee  advised  the  solicitors  that  all  goods  had  been  delivered. 
The  railway  company,  then  searching  its  warehouse  at  the 
request  of  the  solicitors,  was  unable  to  find  any  goods  there.  On 
receiving  this  information  from  the  assignee,  untrue  in  fact  but 
given  in  perfect  good  faith,  the  solicitors  wrote  the  letter  of  the 
14th  August  to  the  railway  company,  referring  to  the  notice  stop- 
ping the  goods  in  transit,  and  adding : “ We  now  find  that  we  were 
mistaken.  We  regret  exceedingly  having  put  you  to  any  trouble  in 
this  connection.” 

To  my  mind,  this  language  cannot  be  tortured  into  an  abandon- 
ment of  a stoppage  that  had  been  made.  It  was  nothing  but  an 
expression  of  regret  to  the  railway  company  that  it  had  been  put 
to  trouble  searching  for.  goods  which  were  not,  in  fact,  in  its 
custody.  Upon  the  assignee  discovering  his  error,  he,  at  once, 
advised  the  representative  of  the  merchants,  and  stated  that,  upon 
the  exact  facts  being  ascertained,  the  rights  of  the  parties  could  he 
adjusted,  never  thinking  of  asserting  or  suggesting  that  any 
advantage  should  he  taken  by  him  of  his  previous  error  and  of  the 
civil  letter  of  apology  written  in  consequence  of  it. 

In  the  meantime  there  seems  to  have  been  some  confusion  by 
the  bank  as  to  its  position.  The  bank  had  guaranteed  payments  of 
goods  shipped  where  a draft  was  drawn,  accompanied  by  documents 
of  title,  and  the  bank  feared  that  the  vendors  might  assert  some 
claim  against  them  with  respect  to  these  goods,  and  so  the  bank 
procured  some  document  from  the  assignors,  who  had  then  no 
right  to  execute  anything  affecting  these  goods,  under  which  a 
broker  was  employed  to  obtain  possession  of  the  goods,  and  hand 
them  over  to  the  hank.  The  hank’s  fears  were  found  to  be  un- 
founded, as  these  goods  had  been  sold  on  credit. 

I do  not  think  that  this  wrongful  action  on  the  part  of  the  bank 
and  of  the  debtors  can  defeat  the  claim  of  the  vendors.  The  car- 
riers, in  view  of  the  notice  to  stop,  ought  never  to  have  handed 
over  the  goods,  and  the  goods  have  never,  in  fact,  reached  the 
custody  of  the  assignee. 

In  my  view,  this  appeal  should  also  be  allowed,  and  the  goods 
should  be  declared  to  have  been  well  stopped  in  transit. 

Logie,  J.  :■ — In  the  first  appeal,  the  proper  deduction  from  all 
the  evidence  is  that  the  goods  were  sent  by  the  claimant  to  the 
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insolvents  “ on  consignment/7  and  that  the  property  never  passed — 
the  title  remained  in  the  claimants,  the  consignors. 

Subsection  3 of  sec.  3 of  the  Conditional  Sales  Act,  R.S.O. 
1914,  ch.  136,  does  not  help  the  trustee.  As  pointed  out  by  my 
brother  Middleton  on  the  argument,  that  Act  is  predicated  on  the 
theory  that  ultimately  the  purchaser  or  proposed  purchaser  or 
hirer  of  the  goods  should  become  the  owner — ownership  remaining, 
meanwhile,  and  until  payment  of  the  purchase-money,  in  the 
vendor.  Goods  sent  on  consignment  are  not  within  the  scope  of  the 
Act. 

I would  allow  this  appeal  with  costs. 

I would  allow  the  second  appeal,  on  the  short  ground  that  the 
evidence  discloses  that  the  claimant  gave  a good  notice  to  stop 
while  the  goods  in  question  were  in  transit — which  was  not  with- 
drawn. 

If  the  solicitors’  letter  of  the  14th  August  can  be  construed  as  a 
withdrawal  of  the  stoppage,  and  if  by  reason  of  it  the  stop  order 
was  not  in  force  when  the  goods  were  delivered  by  the  railway 
companies,  the  evidence  shews  that  the  solicitors’  letter  was  written 
by  reason  of  a misrepresentation,  innocently  made,  by  the  trustee. 

This  misled  Shaw,  a member  of  the  firm  of  solicitors,  and 
induced  him  to  write  the  letter  of  the  14th,  now  relied  on  by  the 
trustee. 

But  the  trustee  cannot  be  allowed  to  take  advantage  of  this — 
he  is  estopped. 

There  should  be  no  costs  of  this  appeal. 

Both  appeals  allowed  (Meredith,  O.J.C.P.,  dissenting  as  to  the 
second) . 


[APPELLATE  DIVISION.] 

Trueman  y.  Hydro-Electric  Power  Commission  of  Ontario. 

Negligence — Collision  of  Motor  Vehicle  with  Street  Car  in  Highway — 
Injury  to  and  Death  of  Wife  of  Owner  and  Driver  of  Motor  Vehicle 
— Passenger  not  Having  Control  or  Direction — Action  under  Fatal 
Accidents  Act — Nature  of — Whether  Husband  Suing  in  Representa- 
tive | Capacity — Wife  not  Identified  with  Negligence  of  Husband — 
Findings  of  Jury — Negligence — Contributory  Negligence — Ultimate 
Negligence  — Husband  not  Entitled  to  Recover  Compensation 
Awarded  to  him  by  Jury — Infant  Children  Entitled  to  Recover. 

A motor  car  owned  and  driven  by  the  plaintiff  came  into  collision  with 
a street  railway  car  of  the  defendants,  at  the  intersection  of  two 
streets  in  a town,  and  the  plaintiff’s  wife,  who  was  a passenger  in 
his  car,  was  killed.  In  an  action  brought  by  him,  under  the  Fatal 
Accidents  Act,  to  recover  the  pecuniary  loss  suffered  by  the  killing 
of  his  wife,  for  the  benefit  of  himself  and  two  infant  children,  issue 
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of  himself  and  his  wife,  the  jury  found  (in  answer  to  questions)  1923. 
negligence  of  the  defendants  “ by  not  having  car  under  control  and 
not  slowing  up  at  intersections  on  a busy  thoroughfare  ” and  “ not 
having  car  equipped  with  air-brake.”  The  jury  also  found  that,  not- 
withstanding the  defendants’  negligence,  the  plaintiff  might  have 
avoided  the  injury  by  the  exercise  of  reasonable  care,  “ by  not  slowing 
up  and  making  sure  no  cars  were  coming.”  The  5th  question  was:  Commission 
“Assuming  that  there  was  negligence  on  both  sides,  nevertheless  of 'Ontario. 
could  the  motorman,  after  he  knew  or  ought  to  have  known  of  the 
plaintiff’s  danger,  have  done  something  that  he  did  not  do  that  would 
have  avoided  the  collision?”  The  answer  to  this  was  “ no.”  The 
jury  also  found  that  the  deceased  wife  could  not  by  the  exercise  of 
reasonable  care  on  her  part  have  averted  or  avoided  the  collision; 
and  that  she  had  no  direction  or  control  as  to  the  driving  or  opera- 
tion of  the  motor  car.  The  jury  assessed  the  damages  at  $4,000, 
apportioning  $2,000  to  the  plaintiff  and  $1,000  to  each  of  the 
children: — 

Held  (Meredith,  C.J.O.,  dissenting),  that  the  right  of  action  which  the 
Fatal  Accidents  Act  gives  is  not  a representative  but  a personal 
right,  and  the  plaintiff,  because  of  his  contributory  negligence,  was 
debarred  from  recovering  compensation  on  his  own  behalf. 

The  plaintiff  did  not  represent  a class  or  the  estate  of  the  deceased, 
but  was  claiming  in  his  own  right  and  for  his  own  benefit,  and  as 
trustee  for  each  of  the  other  individuals  entitled  to  compensation. 

The  children  were  entitled  to  the  compensation  awarded  by  the  jury — 
their  mother,  who  was  a mere  passenger,  not  being  affected  by  the 
contributory  negligence  of  the  plaintiff. 

Per  Meredith  C.J.O.: — The  right  under  the  statute  is  a representative 
one — that  is,  a right  derived  through  the  deceased. 

Review  of  the  authorities. 

Discussion  as  to  the  meaning  and  effect  of  the  findings  of  the  jury  as  to 
negligence,  contributory  negligence,  and  ultimate  negligence,  and 
review  of  the  authorities. 


Per  Magee,  J.A.: — The  defendants  could  have  obviated  the  consequence 
of  the  plaintiff’s  negligence  but  for  their  own  original  fault.  The 
ultimate  negligence  was,  it  might  be  said,  on  both  sides,  both  con- 
tributing to  the  result. 

Per  Hodoins,  J.A.: — The  answer  to  the  5th  question  meant  that,  in  the 
circumstances  and  in  view  of  the  concurrent  negligence  of  each  party, 
no  changed  condition  arose  throwing  a new  duty  upon  the  motorman. 

Judgment  of  Lennox,  J.,  awarding  to  the  children  the  sums  apportioned 
to  them  by  the  jury,  and  dismissing  the  action  as  to  the  claim  of  the 
plaintiff,  affirmed. 


The  following  statement  of  facts  is  taken  from  the  judgment 
of  Meredith,  C.J.O. : — 

Appeal  by  the  defendants  from  the  judgment,  dated  the  8th 
April,  1922,  which  was  directed  to  be  entered  by  Lennox,  J.,  on 
the  findings  of  the  jury,  at  the  trial  at  Sandwich  before  him  on 
the  20th  March,  1922,  and  cross-appeal  by  the  adult  plaintiff, 
Frederick  Trueman. 

The  action  is  brought  to  recover  damages  for  injuries  alleged 
to  have  been  caused  by  the  negligence  of  the  defendants  in  the 
operation  of  a car  on  a street  railway  owned  and  operated  by 
them. 
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1923.  The  plaintiff  Frederick  Trueman  was  driving  a touring  motor 

Trueman  car  011  Windermere  road  in  the  town  of  Walker ville,  and,  while 
Hydro  turning  the  corner  of  the  intersecting  street,  his  car  and  a street 
Electric  railway  car,  travelling  eastward  on  an  intersecting  street  called 
Commission  Wyandotte,  collided,  causing  injuries  to  him  and  killing  his  wife, 
of  Ontario,  who  was  a passenger  in  the  car. 

The  action  is  brought  to  recover  damages  for  the  injuries  sus- 
tained by  the  plaintiff  Frederick  Trueman  and  also  to  recover 
damages  under  the  Fatal  Accidents  Act  for  the  pecuniary  loss 
suffered  by  the  killing  of  his  wife,  the  action  in  that  respect  being 
brought  for  the  benefit  of  the  plaintiff  Frederick  Trueman  and 
two  infant  children,  issue  of  himself  and  his  wife. 

At  the  trial,  an  amendment  was  made  by  adding  the  two 
children  as  plaintiffs. 

Upon  the  findings  of  the  jury,  the  learned  trial  Judge  directed 
that  judgment  should  be  entered  for  $1,000  for  each  of  the  children 
— that  being  the  amount  which  the  jury  found  to  be  the  pecuniary 
loss  sustained  by  them — and  dismissing  the  action  as  to  the  claims 
of  the  plaintiff  Frederick  Trueman : see  22  O.W.N.  143. 

Both  parties  appeal  against  the  judgment  in  so  far  as  it  is 
adverse  to  them. 

Upon  the  argument,  the  appeal  of  the  defendants  was  dismissed, 
and  there  remains  to  be  considered  the  appeal  of  the  plaintiff 
Frederick  Trueman. 

Questions  were  submitted  to  the  jury,  and  the  questions  and 
the  jury’s  answers  are  as  follows: — 

Q.  1.  Were  the  injuries  complained  of  caused  by  any  negligence 
of  the  defendants?  A.  Yes. 

Q.  2.  If  you  say  yes  ” in  answer  to  the  1st  question,  in  what 
way  were  the  defendants  guilty  of  negligence?  A.  By  not  having 
car  under  control  and  not  slowing  up  at  intersections  on  a busy 
thoroughfare.  Not  having  car  equipped  with  air-brake. 

Q.  3.  Notwithstanding  the  defendants’  negligence,  might  the 
plaintiff  nevertheless  have  avoided  the  injury  by  the  exercise  of 
reasonable  care?  A.  Yes. 

Q.  4.  If  you  say  “ yes  ” in  answer  to  the  3rd  question,  in  what 
respect  did  the  plaintiff  fail  to  exercise  reasonable  care?  A.  By 
not  slowing  up  and  making  sure  no  cars  were  coming. 

Q.  5.  Assuming  that  there  was  negligence  on  both  sides,  never- 
theless could  the  motorman,  after  he  knew  or  ought  to  have  known 
of  the  plaintiff’s  danger,  have  done  something  that  he  did  not  do 
that  would  have  avoided  the  collision?  A.  No. 

Q.  6.  If  you  say  “ yes  ” in  answer  to  question  5,  what  could 
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the  motorman  then  have  done  that  would  have  avoided  the  colli-  1923. 
gion  ? Trueman 

Q.  7.  Could  the  deceased  by  the  exercise  of  reasonable  care  Hy^ 
upon  her  part  have  averted  or  avoided  the  collision?  A.  No.  Epo^c 

Q.  8.  Had  the  deceased  any  direction  or  control  as  to  the  driv-  qommission 
ing  or  operation  of  the  motor  car  ? A.  None.  OF  Ontario. 

The  jury  assessed  the  damages  at  $4,000,  which  they  appor- 
tioned, $2,000  to  the  husband  and  $1,000  to  each  of  the  children. 

These  damages,  as  I understand  the  answers  of  the  jury,  were 
awarded  in  respect  of  the  killing  of  the  wife,  and  nothing  appears 
to  have  been  allowed  to  the  husband  in  respect  of  his  claim  for 
injury  to  his  car,  although  the  learned  Judge  referred  to  it  in  his 
charge  to  the  jury. 

The  learned  trial  Judge  dismissed  the  action  as  to  the  hus- 
band’s claim,  his  view  being  that  the  husband  could  not  recover 
under  the  Fatal  Accidents  Act  because  the  jury  had  found  him 
» guilty  of  contributory  negligence. 

December  14,  1922.  The  appeal  and  cross-appeal  came  on  for 
hearing  before  Meredith,  C.J.O.,  Magee,  Hodgins,  and  Fergu- 
son, JJ.A. 

On  the  argument,  the  appeal  of  the  defendants  was  abandoned 
and  was  dismissed. 

H.  S.  White , K.C.,  for  the  plaintiff  Frederick  Trueman,  argued 
that  the  answer  of  the  jury  to  the  5th  question  meant  that  the 
motorman  could  not  stop  his  car,  after  the  plaintiff  had  turned  on 
to  the  railway  tracks  and  before  the  accident,  because  of  the  exces- 
sive speed  of  the  car.  If  that  were  not  the  meaning,  the  answer 
was  ambiguous,  and  a new  trial  should  be  granted.  If  the  answer 
to  this  question  meant  what  counsel  suggested,  then  the  defendants 
were  guilty  of  ultimate  negligence,  and  so  liable : British  Columbia 
Electric  Railway  Co.  Limited  v.  Loach,  [1916]  1 A.C.  719 ; 

Parsons  v.  Toronto  Railway  Co.  (1919),  45  O.L.R.  627;  Hoffman 
v.  Hamilton  Grimsby  and  Beamsville  Electric  Railway  Co.  (1920), 

18  O.W.N.  92.  On  the  other  branch  of  the  case,  namely,  whether 
the  plaintiff’s  contributory  negligence  should  deprive  him  of  the 
$2,000  compensation  awarded  him  for  the  loss  suffered  by  him 
owing  to  the  death  of  his  wife,  counsel  contended  that  the  action 
was  not  brought  by  the  plaintiff  Frederick  Trueman  in  respect  of 
an  independent  and  personal  right  of  action,  but  in  a representa- 
tive capacity,  and  that  therefore  his  contributory  negligence  should 
not  interfere  with  his  recovery  of  these  damages:  St.  Ijawrence 

and  Ottawa  Railway  Co.  v.  Lett  (1885),  11  Can.  'S.C.R.  422; 

Barnett  v.  Cohen,  [1921]  2 K.B.  461. 

29 — 53  o.l.r. 
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W.  B.  S.  Craig , for  the  defendants,  contended,  on  the  first 
point,  that  the  doctrine  of  nltimate  negligence  as  laid  down  in  the 
Loach  case  could  not  be  invoked.  The  death,  of  the  wife  was 
caused  by  the  joint  negligence  of  the  defendants  and  the  husband, 
and  therefore  the  husband  could  not  recover:  Lundy  v.  Lundy 

(1895),  24  Can.  S.C.R.  650;  Ottawa  Electric  Railway  Co.  v. 
Booth  (1920),  63  Can.  S.C.R.  444.  On  the  second  point,  counsel 
argued  that  the  Fatal  Accidents  Act,  R.S.O.  1914,  ch.  151, 
created  a wholly  new  remedy  by  action,  a personal  and  not  a repre- 
sentative action,  and  that  therefore  the  husband  could  not  recover : 
Zimmer  v.  Grand  Trunk  Railway  Co.  (1892),  19  A.R.  693;  Arkell 
v.  Toronto  Hamilton  and  Buffalo  Railway  Co.  (1922),  ante  1. 

February  19,  1923.  Meredith,  C.J.O.  (after  stating  the  facts 
as  above)  : — It  was  contended  by  Mr.  White  that  the  true  meaning 
of  the  jury’s  answer  to  the  5th  question  is,  that  the  reason  why  the 
motor  man  could  not  have  avoided  the  accident  was  that  his  initial 
negligence  continued  down  to  the  time  of  the  collision — and  that 
it  was  because,  as  they  had  found,  that  he  had  not  his  car  under 
control  and  had  not  slowed  down  at  the  intersection,  that  he  was 
unable  to  stop  his  car  in  time  to  avoid  the  collision,  and  he  also 
contended  that  if  that  proposition  cannot  be  maintained  the  matter 
is  left  in  doubt  by  the  answers,  and  there  should  be  a new  trial. 

It  will  not  be  necessary  to  deal  with  these  contentions  if  the 
husband  is  not  debarred  by  his  contributory  negligence  from 
recovering  under  the  Fatal  Accidents  Act. 

Section  3 of  the  Act  provides  as  follows : — 

“ 3.  Where  the  death  of  a person  has  been  caused  by  such 
wrongful  act,  neglect  or  default,  as,  if  death  had  not  ensued,  would 
have  entitled  the  person  injured  to  maintain  an  action  and  recover 
damages  in  respect  thereof,  the  person  who  would  have  been  liable, 
if  death  had  not  ensued,  shall  be  liable  to  an  action  for  damages, 
notwithstanding  the  death  of  the  person  injured,  and  although  the 
death  was  caused  under  circumstances  amounting  in  law  to  culpable 
homicide.” 

The  action  is  for  the  benefit  of  the  wife,  husband,  parent,  and 
child  of  the  person  whose  death  was  so  caused,  and  is  to  be  brought 
by  and  in  the  name  of  the  executor  or  administrator  of  the 
deceased  (sec.  4)  ; but  if  there  is  no  executor  or  administrator,  or, 
there  being  one,  he  does  not  bring  the  action  within  six  months 
after  the  death  of  the  deceased,  it  may  be  brought  by  all  or  any  of 
the  persons  for  the  benefit  of  whom  a right  of  action  is  given  (sec. 
8(1)). 

Our  statute  as  originally  passed  was  substantially  the  same  as 
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the  Imperial  Aet  9 & 10  Yict.  ch.  93,  known  as  Lord  Campbell’s 
Act,  and  it  did  not  contain  the  provision  which  is  now  found  in 
sec.  8 of  R.S.O.  1914,  ch.  151;  that  provision  was  introduced  by 
49  Yict.  ch.  26,  which  came  into  force  on  the  25th  March,  1886, 
and  had  been  introduced  into  the  English  Act  by  27  & 28  Yict. 
ch.  95. 

There  has  been  much  conflict  of  opinion  as  to  the  nature  of  the  Commission 

1 . of 'Ontario. 

right  of  action  which  the  statute  gives.  Most,  if  not  all,  the  cases  ~ — 

bearing  upon  the  question  are  referred  to  in  Erdman  v.  Town  of  Mgrj 

Walkerton  (1892-3),  22  O.R.  693,  20  A.R.  444;  Town  of  Wallcer- 

ton  v.  Erdman  (1894),  23  Can.  S.O.R.  352. 

Before  that  case  was  decided,  the  Judicial  Committee  had  under 
consideration  the  Quebec  legislation  on  the  same  subject:  Robin- 
son v.  Canadian  Pacific  Railway  Co.,  [1892]  A.C.  481. 

Stating  the  opinion  of  the  Board,  Lord  Watson  said  (p. 

487) 

“ In  so  far  as  they  bear  upon  the  present  question,  the  terms 
of  sec.  1056  appear  to  their  Lordships  to  differ  substantially  from 
the  provisions  of  Lord  Campbell’s  Act  and  of  the  provincial  statute 
of  1859.  The  Code  ignores  the  representative  of  the  injured  per- 
son, and  gives  a direct  right  of  action  to  his  widow  and  relations — 
a change  calculated  to  suggest  that  these  parties  are  to  have  an 
independent,  and  not  a representative  right.” 

Section  1056  was  the  section  of  the  Quebec  Code  upon  which 
the  action  was  founded,  and  the  provincial  statute  of  1859  referred 
to  is  ch.  78  of  the  Consolidated  'Statutes  of  Canada,  which  is 
identical  in  its  terms  with  Lord  Campbell’s  Act,  except  that  in  its 
title  the  words  and  in  duels  ” are  added  and  the  interpretation 
section  is  omitted. 

In  a subsequent  case,  Miller  v.  Grand  Trunk  Railway  Co., 

[1906]  A.C.  187,  the  action  was  also  founded  on  sec.  1056  of  the 
Quebec  Code,  and  Robinson  v.  Canadian  Pacific  Railway  Co.  was 

followed. 

Stating  the  opinion  of  the  Board,  Lord  Davey  said  (p.  191)  : — 

“ It  has  been  decided  by  this  Board  in  Robinson  v.  Canadian 
Pacific  Railway  Co.  that  the  right  of  action  of  the  widow  and 
relatives  under  this  article  is  an  independent  and  personal  right  of 
action,  and  not,  as  in  the  English  Act  known  as  Lord  Campbell’s 
Act,  conferred  on  the  representatives  of  the  deceased  only.” 

In  Halsbury’s  Laws  of  England,  vol.  21,  p.  458,  note  (k),  these 
two  cases  are  treated  as  having  decided  that  by  Lord  Campbell’s 
Act  the  right  is  given  to  the  relatives  in  a representative  capacity, 
and  differs  from  an  independent  and  personal  right  given  in  Canada 
to  the  relatives. 
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It  may  be  remarked  in  passing  that  this  passage  betrays  the 
ignorance  of  the  geography  of  Canada  which  is  too  often  exhibited 
by  persons  living  in  England.  What  should  have  been  said  was, 
“ in  Quebec  ” not  “ in  Canada.5’ 

Unless  the  change  introduced  by  49  Yict.  ch.  26  and  27 
& 28  Yict.  ch.  93  (Imp.)  has  the  effect  of  changing  the  character  of 
the  action  where  it  is  brought  by  the  relatives,  I am,  I think, 
warranted  by  the  opinions  expressed  by  Lord  Watson  and  Lord 
Davey  in  holding  that  the  action  in  the  case  at  bar  is  not  brought 
in  respect  of  an  independent  and  personal  right  of  action,  but  a 
representative  right.  I am  strengthened  in  this  view  by  the  con- 
cluding words  of  the  amending  enactment,  which  provide  that  the 
action  shall  be  for  the  benefit  of  the  same  persons  and  shall  be 
subject  to  the  same  regulations  and  procedure  as  nearly  as  may  be 
as  if  it  were  brought  by  and  in  the  name  of  the  executor  or  adminis- 
trator, and  by  the  fact  that  when  these  opinions  were  expressed  this 
provision  formed  part  of  Lord  Campbell’s  Act. 

It  is  not  open  to  question  that,  had  the  wife  lived,  she  could, 
on  the  findings  of  the  jury,  have  recovered  damages  for  any 
personal  injury  sustained  by  her,  although  her  husband  had  been 
guilty  of  contributory  negligence,  inasmuch  as  she  was  but  a 
passenger  in  the  motor  car  and  had  neither  the  control  nor  the 
direction  of  it,  and  I am  unable  to  see  why  the  relatives — if  the 
right  which  the  statute  gives  is  a representative  one — may  not 
recover  just  as  she  could  have  recovered. 

It  is  contended  on  the  part  of  the  respondents,  defendants, 
that,  inasmuch  as,  according  to  the  findings  of  the  jury,  as  it  is 
contended  they  are  to  be  read,  the  death  of  the  wife  was  caused  by 
the  joint  negligence  of  the  respondents,  defendants,  and  the  hus- 
band, he  is  debarred  from  recovering  compensation  under  the  Act. 
Whatever  force  there  might  be  in  this  contention  if  the  right  of 
action  was  a direct  or  independent  right  of  action,  there  is,  I think, 
little  or  none  if  the  right  is  a representative  right,  which  I under- 
stand to  be  a right  derived  through  the  deceased. 

Cases  such  as  Lundy  v.  Lundy,  24  Can.  S.C.R.  650,  and5 
O’Hearn  v.  Yorkshire  Insurance  Co.  (1921),  50  O.L.R.  377,  64 
D.L.R.  437,  51  O.L.R.  130,  67  D.L.R.  735,  have,  I think,  no  appli- 
cation. In  both  cases  the  principle  applied  was  that  no  system  of 
jurisprudence  can  with  reason  include  among  the  rights  which  it 
enforces  rights  directly  resulting  to  the  person  asserting  them 
from  the  crime  of  that  person.  If  no  action  can  arise  from  fraud, 
it  seems  impossible  to  suppose  that  it  can  arise  from  felony  or 
misdemeanour.  Assuming  that  the  negligence  of  the  husband 
contributed  to  the  happening  of  the  accident,  it  by  no  means 
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follows  that  the  death  of  his  wife  was  due  to  a criminal  act  on  his 
part. 

If  I had  reached  a different  conclusion  as  to  the  nature  of  the 
right  of  action  under  the  Fatal  Accidents  Act,  I would  direct  a 
new  trial  as  to  the  husbands  claim. 

It  is  manifest  from  the  evidence  that  the  street  car  was  travel- 
ling at  a very  high  rate  of  speed,  for  it  was  shewn  that  the  motor 
car  was  carried  between  70  and  75  feet  after  the  impact,^  and  the 
jury  may  well  have  thought  that  but  for  this  the  motor  car  might 
have  got  off  the  track  of  the  railway,  upon  which  it  appears  to  have 
got  in  rounding  the  corner  before  the  street  car  reached  it,  or  that 
the  motorman  might  have  stopped  his  car  so  as  to  prevent  it  from 
striking  the  motor  car. 

I cannot,  however,  say  that  the  Court  would  be  warranted  in 
treating  the  answer  to  the  5th  question  as  meaning,  “No — because 
of  the  negligence  mentioned  in  the  answer  to  the  second  question 
and  I think,  therefore,  that  all  that  could  be  done  would  be  to  direct 
a new  trial. 

It  $iay  be  well  to  quote  what  was  said  by  Lord  Sumner  in  stat- 
ing the  opinion  of  the  Judicial  Committee  in  British  Columbia 
Electric  Bailway  Co.  Limited  v.  Loach,  [1916]  1 A.C.  719.  He 
said  (p.  725)  : — 

“ If  the  ‘ primary ? negligent  act  is  done  and  over,  if  it  is 
separated  from  the  injury  by  the  intervention  of  the  plaintiffs  own 
negligence,  then  no  doubt  it  is  not  the  ‘ultimate  ? negligence  in  the 
sense  of  directly  causing  the  injury.  If,  however,  the  same  con- 
duct which  constituted  the  primary  negligence  is  repeated  or  con- 
tinued, and  is  the  reason  why  the  defendant  does  not  avoid  the 
consequences  of  the  plaintiffs  negligence  at  and  after  the  time 
when  the  duty  to  do  so  arises,  why  should  it  not  be  also  the 
‘ ultimate  ’ negligence  which  makes  the  defendant  liable  ?” 

And  he,  later  on  in  the  opinion,  answers  his  question  and 
decides  that  it  is  such  ultimate  negligence. 

I would  allow  the  appeal  with  costs  and  direct  that  the  judg- 
ment appealed  from,  in  so  far  as  it  affects  the  claim  of  the  husband, 
be  set  aside,  and  that  there  be  substituted  for  it  judgment  for  him 
for  the  amount  at  which  his  damages  were  assessed  by  the  jury. 

Magee,  J.A. : — The  defendants  appeal  from  the  judgment  of 
$2,000  against  them  for  the  benefit  of  the  two  infant  plaintiffs, 
Elmer  and  Russell  Trueman.  The  plaintiff  Frederick  Trueman, 
their  father,  appeals  to  have  the  judgment  increased  by  $2,000 — 
to  be  paid  him  for  his  own  benefit.  The  action  was  brought  under 
the  Fatal  Accidents  Act  to  recover  damages  for  the  death  of  Mamie 
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Trueman,  the  mother  and  wife  of  those  three  plaintiffs  respectively, 
who  lost  her  life  through,  as  was  alleged,  the  negligence  of  the 
employees  in  charge  of  an  electric  car  of  the  defendants. 

The  action,  as  amended  at  the  trial,  was  brought  on  behalf  not 
only  of  the  husband  and  two  sons  but  also  of  a married  daughter 
and  the  mother  of  the  deceased — Frederick  Trueman  also  claimed 
damages  on  his  own  behalf  for  injury  to  himself  and  his  motor  car, 
in  which  he  and  his  wife  were,  and  which  was  being  driven  by  him 
at  the  time  of  the  collision  which  caused  the  fatality. 

The  findings  of  the  jury  have  been  detailed  by  my  Lord  the 
Chief  Justice.  Upon  the  evidence,  I see  no  reason  for  saying  chat 
they  were  not  such  as  should  reasonably  be  made.  Their  result  is 
that  the  defendants’  employees  were  negligent,  and  such  negligence 
was  a cause  of  the  death,  but  that  the  plaintiff  Frederick  Trueman 
could  have  avoided  the  injury  by  the  ex^rcise  of  reasonable  care. 
Hence  he  contributed  to  his  wife’s  death  and  his  own  loss. 

As  the  jury  find  that  his  want  of  care  was  in  not  slowing  up 
and  that  he  could  have  avoided  the  injury,  it  would  seem  evident 
that  his  want  of  care  persisted  till  the  collision  happened  or  became 
inevitable,  and  so  was,  like  the  negligence  of  the  defendants,  a con- 
tinuing fault,  and  both  he  and  they  were  equally  to  blame.  There 
is  not  any  room  for  argument  that  the  defendants  could  have 
obviated  the  consequences  of  the  husband’s  negligence  but  for  their 
own  original  fault.  The  ultimate  negligence  was,  if  one  may  say  so, 
on  both  sides,  both  contributing  to  the  result.  The  jury  have,  how- 
ever, expressly  absolved  the  defendants’  motorman  of  failure  to  do 
anything  he  could  after  the  danger  was  or  should  have  been  known 
to  him.  They  have  also  found  that  there  was  no  negligence  on  the 
part  of  the  deceased  herself. 

In  these  circumstances,  as  the  amount  of  damages  found  by  the 
jury  for  the  two  sons  is  not  seriously  challenged,  there  seems  no 
reason  why  the  defendants’  appeal  should  not  be  dismissed. 

That  leaves  the  husband’s  appeal  on  his  own  behalf  to  be  dealt 
with.  In  so  far  as  concerns  his  claim  for  injury  to  himself  or  the 
motor  car,  that  he  must  forgo,  because  he  was  himself  one  of  those 
causing  it. 

As  to  his  claim  for  loss  by  the  death  of  his  wife,  that  depends 
upon  the  effect  of  our  Fatal  Accidents  Act,  now  R.S.O.  1914,  ch. 
151.  If  he  and  her  children  and  mother  really  stand  in  his  wife’s 
place,  claiming  damages  in  her  right  and  as  her  representatives, 
then,  as  she  was  not  a contributory  to  her  injury,  and  as  she  would 
not  have  been  disentitled  to  damages  against  the  defendants 
because  of  her  husband’s  fault  if  she  had  survived,  it  is  argued 
that,  equally,  he,  as  one  of  her  representatives,  should  not  be 
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disentitled.  If  lie  be  entitled,  the  anomalous  result  will  accrue 
that  he  can  recover  for  her  death,  of  which  he  was  a cause,  but 
cannot  recover  for  his  motor  car,  though  as  to  it  no  more  in  fault. 

The  Imperial  Act  (Lord  Campbell’s ) 9 & 10  Yict.  ch.  93,  from 
which  our  Fatal  Accidents  Act  was  derived,  was  passed  in  1846. 
It  was  intituled  “An  Act  for  compensating  the  Families  of  Persons 
killed  by  Accidents,”  and  the  preamble  recited  that  “ no  action  at 
law  is  now  maintainable  against  a person  who  by  his  wrongful 
act,  neglect,  or  default  may  have  caused  the  death  of  another  per- 
son, and  it  is  oftentimes  right  and  expedient  that  the  wrongdoer 
in  such  case  should  be  answerable  in  damages  for  the  injury  so 
caused  by  him.”  The  first  section  enacted  that  when  the  death  of 
a person  shall  be  caused  by  the  wrongful  act,  neglect,  or  default,  in 
such  circumstances  as  would  have  entitled  the  party  injured  to 
maintain  an  action  and  recover  damages  if  death  had  not  ensued, 
then  the  person  who  would  in  that  case  have  been  liable  shall  be 
liable  to  an  action  for  damages  notwithstanding  the  death  and 
although  in  the  circumstances  it  might  amount  in  law  to  felony. 
Then  the  second  section  declared  that  every  such  action  shall  be 
for  the  benefit  of  the  wife,  husband,  parent,  and  child  of  the 
deceased,  and  shall  be  brought  by  and  in  the  name  of  the  executor 
or  administrator — and  by  later  sections  not  more  than  one  action 
shall  lie  and  the  plaintiff  must  deliver  particulars,  full  particulars, 
of  the  persons  for  whom  and  on  whose  behalf  the  action  is  brought 
and  of  the  nature  of  the  claim  in  respect  of  which  damages  are 
sought.  The  second  section  went  on  to  enact  that  the  jury  might 
give  such  damages  as  they  might  think  proportioned  to  the  injury 
resulting  from  such  death  to  the  parties  respectively  for  whom 
and  for  whose  benefit  the  action  should  be  brought,  and  the  amount 
so  recovered  should  be  divided  among  them  in  such  shares  as  the 
jury  by  their  yerdict  should  find  and  direct. 

It  is  to  be  noted  that  the  title  was  for  compensating  the  families, 
and  that  the  damages  were  to  be  proportioned  not  to  the  injury  to 
the  deceased,  but  to  the  injury  to  the  beneficial  plantiffs  and  to 
them  respectively,  and  the  total  was  to  be  divided  among  them. 
It  is  true  the  action  was  to  be  brought  in  the  name  of  the  executor 
or  administrator,  but  it  was  not  to  increase  the  assets  of  the  estate 
but  to  go  to  the  member^  of  the  family,  although  the  deceased 
might  leave  a will  under  which  they  took  nothing.  Creditors 
would  in  no  way  benefit  nor  residuary  legatees,  nor  was  the  amount 
recovered  distributable  among  the  next  of  kin  as  such — and  so  far 
was  it  from  being  part  of  the  estate  that  if  it  could  be  considered 
such  the  very  existence  of  the  right  to  damages  would  be  a circum- 
stance to  be  considered  by  the  jury  in  lessening  the  assessment  of 
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App.  Div.  damages  for  the  loss  sustained,  inasmuch  as  by  the  death  they 
19(2:3-.  might  actually  be  pecuniary  gainers  instead  of  losers. 

Trueman  This  ^mPer^a^  Act  was  in  the  following  year,  1847,  enacted  in 
v.  the  Province  of  Canada  for  both  Upper  Canada  and  Lower  Canada, 
Electric  ^ & 11  Yict.  ch.  6,  with  compensation  for  the  families  as  part 
Power  of  the  title.  The  recital  that  no  action  at  law  was  then  maintain- 
was  omitted,  but  otherwise  the  wording  was  followed  very 
iviagee~JjL  c^ose^‘  That  omission  may  have  been  because  of  some  question 
' as  to  a right  of  action  already  existing  under  the  law  in  Lower 

Canada — a right  recently  asserted  by  the  late  Chief  Justice 
Lamothe  in  Hunter  v.  Gingras  (1921),  Q.R.  33  K.B.  403,  and 
hinted  at  by  Strong,  J.,  in  Canadian  Pacific  Railway  Co.  v.  Robin- 
son (1887),  14  Can.  SjC.R.  105,  at  p.  115. 

It  is  true  the  action  was  to  be  brought  by  the  executor  or 
administrator,  but  it  was  considered  that  there  should  only  be  the 
one  action,  instead  of  subjecting  the  defendant  to  different  actions 
by  those  to  be  compensated,  and  the  executor  or  administrator  was 
selected  as  a nominal  plaintiff,  although  as  such  he  could  take 
nothing  by  his  judgment.  It  is  also  to  be  noted  that  damages  were 
recoverable  for  death  in  duelling,  although  the  deceased  would  have 
been  a consenting  party. 

In  1886  by  49  Yict.  ch.  26,  sec.  1,  it  was  enacted  that  if  no 
action  was  brought  by  an  executor  or  administrator  within  six 
months  then  one  might  be  brought  in  the  names  of  all  or  any  of 
those  for  whose  benefit  it  would  have  been  brought,  and  every  such 
action  would  be  for  the  benefit  of  all — and,  by  sec.  2,  the  defendant 
might  pay  into  Court  one  sum  in  compensation  to  all  persons 
entitled  under  the  Act,  without  specifying  the  shares. 

By  50  Yict.  ch.  8,  sched.,  provision  was  made  for  apportion- 
ment by  a Judge. 

In  view  of  the  wording  of  the  Imperial  Act  and  our  own,  it 
would  seem  clear  to  me  that  the  action,  whether  brought  by  the 
executor  or  by  one  of  the  children  or  parent  or  by  the  husband,  is 
in  no  sense  a representative  action,  but  one  in  which  each  benefi- 
ciary is  to  recover  for  himself  the  damages  which  he  personally 
sustains — the  whole  being  for  the  injury  resulting  to  them 
“ respectively.”  It  is  true  that  they  can  only  recover  if  the 
deceased  could  have  recovered  had  the  injury  not  proved  fatal,  but 
that  is  only  a limitation  of  the  new  right  of  action  given  them,  a 
limitation  in  justice  to  the  defendant,  and  does  not  prevent 
recovery  of  a sum  even  greater  than  the  injured  party  could  have 
called  for.  In  Read  v.  Great  Eastern  Railway  Co.  (1868),  L.R.  3 
Q.B.  555,  it  was  held  that  the  deceased  might  have  contracted 
against  damages,  and  it  was  so  held  in  a Quebec  case,  Regina  v. 
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Grenier  (1899),  30  Can.  S.C.R.  42.  The  decisions  which  have 
limited  the  damages  to  what  I may  call  the  pecuniary  loss  to  each 
beneficiary  further  indicate,  I think,  the  non-representative  and 
personal  character  of  the  action. 

The  distinction  is  well  illustrated  in  Bradshaw  v.  Lancashire 
and  Yorkshire  Railway  Co.  (1875),  L.R.  10  C.P.  189,  where  it  was 
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damages  to  the  personal  estate  in  the  lifetime,  under  the  contract 
with  a passenger  to  carry  safely,  and  such  damages  would  belong 
to  the  estate,  hut  that  the  executor  would  sue  under  the  statute, 
as  trustee,  in  a different  right. 

In  Jackson  v.  Watson  & Sons , [1909]  2 K.B.  193,  a husband’s 
right  to  damages  for  his  wife’s  death  was  recognised  in  an  action 
on  warranty  of  food  which  caused  her  death.  The  propriety  of 
the  rule  against  damages  for  the  death  in  actions  of  tort  was  dis- 
cussed in  Admiralty  Commissioners  v.  S.S.  Amerika , [1917]  A.C. 
38,  as  to  which  see  33  L.Q.R.  107. 

In  Miller  v.  Grand  Trunk  Railway  Co.,  [1906]  A.C.  187,  from 
Quebec,  the  question  arose  whether  the  dealings  between  the 
plaintiffs  deceased  husband  and  the  railway  company  barred  her 
action,  and  it  was  held  that  they  did  not.  It  was  pointed  out  inci- 
dentally that,  as  decided  in  Robinson  v.  Canadian  Pacific  Railway 
Co.,  already  cited,  she  could,  under  art.  1056  of  the  Quebec  Civil 
Code,  which  has  taken  the  place  of  10  & 14  Viet.  ch.  6,  bring  the 
action,  and  not  the  representatives  of  the  deceased,  and  that  it  was 
a personal  right. 

The  case  of  Canadian  Pacific  Railway  Co.  v.  Robinson,  14  Can. 
S.C.R.  105,  in  which  a new  trial  was  ordered,  again  reached  the 
Supreme  Court  (1891),  19  Can.  S.C.R.  292,  and  the  Privy  Council, 
Robinson  v.  Canadian  Pacific  Railway  Co.,  [1892]  A.C.  481, 
where  it  was  held  that  the  widow,  suing  under  the  Quebec  art. 
1056,  had  a personal  right  of  action  which  was  not  barred  by  lapse 
of  the  statutory  limitation  period  between  the  injury  and  the 
death.  Mention  was  made  of  the  fact  that  the  English  Act  gave 
the  right  of  action  to  the  representatives,  but  that  only  accentuated 
the  force  of  the  Quebec  Act.  If  that  made  any  difference,  and  I do 
not  think  it  did  in  any  degree,  the  Ontario  statute  enabling  the 
beneficiaries  themselves  to  sue  removed  the  force  of  even  that 
distinction. 

In  the  present  case  the  negligent  husband  is  himself  suing,  but 
that  is  only  an  incident.  His  rights  should  be  no  less  than  if  an 
administrator  or  his  wife’s  mother  were  suing  for  his  benefit — and 
the  real  question  is,  could  any  one  recover  damages  for  him? 

If,  instead  of  his  wife,  a son  had  been  with  him  and  had  been 
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hurt  not  fatally,  the  son  might  have  recovered  damages  both  from 
these  defendants  and  from  the  father.  If  the  injury  proved  fatal, 
then  his  contention  is  that  he,  although  causing  the  greater  injury, 
would  be  able  to  recover  damages  for  that  which  he  caused  and 
could  have  avoided,  while  he  would  be  liable  to  an  action  by  the 
son’s  children  or  wife  for  his  part  in  the  fatality. 

But  the  statute  only  gives  an  action  for  the  “ injury  ” which  he 
sustained.  He  claims  for  something  which  the  jury  find  he  could 
have  avoided,  therefore  something  which  he  brought  upon  himself. 
He  may  indeed  have  suffered  loss — damnum — but  can  he  say  he 
has  suffered  injuria ? I think  not. 

I would  therefore  dismiss  his  appeal  also — and  both  appeals 
should  in  my  view,  be  dismissed  with  costs. 


Hodgins,  J.A. : — The  answers  are  fully  set  out  in  the  judg- 
ments of  my  learned  brothers.  They  appear  to  me  to  give  a clear 
representation  of  the  mind  of  the  jury  on  the  point  submitted. 
The  injuries  were,  they  say  (answer  to  question  1),  caused  by  the 
defendants’  negligence  in  “ not  having  car  under  control  and  not 
slowing  up  at  intersections  on  a busy  thoroughfare.”  This  is 
given  as  the  cause  of  the  accident,  and  indicates  not  a single 
negligent  act,  but  something  due  to  want  of  care  and  caution  and 
existing  before  the  accident,  namely,  a condition  of  things  which 
continued  unremedied  till  the  cars  came  together.  Similarly 
the  appellant  “by  not  slowing  up  and  making  sure  no  cars  were 
coming”  was  moving. forward  negligently,  as  the  jury  say.  Nor 
is  this  an  isolated  act  but  also  an  existing  and  continuing  negli- 
gence. The  result  of  both  these  conditions  being  maintained 
throughout  was  to  bring  about  the  accident,  but  they  leave  no  room 
for  the  idea  that  at  any  point  of  time  things  changed  so  as  to 
throw  upon  the  respondents  any  further  burden  by  reason  of  their 
neglect.  It  was  the  old  unchanged  and  continuing  negligence 
which  rendered  the  motorman  helpless,  as  it  was  the  persistent 
want  of  care  in  the  appellant  which  brought  him  into  the  place  of 
immediate  danger. 

While  excessive  speed  which  renders  emergency  brakes  futile 
may  involve  parties  in  a fresh  difficulty  where  that  incapacity  to 
utilise  the  proper  means  may  be  just  as  fatal  as  incapacity  arising 
from  the  absence  of  such  means,  I do  not  see  that  continuing  want 
of  control  on  both  sides,  which  results  in  a collision,  can  in  fair- 
ness be  attributed  to  one  more  than  to  the  other,  so  as  to  bring  into 
play  the  doctrine  of  ultimate  negligence.  The  jury  were  asked 
whether,  “ assuming  that  there  was  negligence  on  both  sides  ” (and 
it  must  be  taken  that  when  the  jury  answered  the  question  their 
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assumption  would  naturally  coincide  with  the  particular  negli-  App.Div. 
gence  for  which  they  blamed  both  parties)  “ nevertheless  could  the  192& 
motorman,  after  he  knew  or  ought  to  have  known  of  the  plaintiff’s  Tr^^an 
danger,  have  done  something  that  he  did  not  do  that  would  have  v. 
avoided  the  collision  ?”  I think  their  answer  “ no  ” meant  that 
under  the  circumstances  and  in  view  of  the  concurrent  negligent  power 
act  of  each  party  no  changed  condition  arose  throwing  a new  duty  c™oSo. 


on  the  motorman.  Hodglr 

It  should  be  noted  that  the  radical  difference  between  this  case  jjL 
and  that  of  British  Columbia  Electric  Railway  Co.  Limited  v. 

Loach , [1916]  1 A.C.  719,  is  that  there  was,  according  to  the  view  of 
Lord  Sumner,  a complete  end  to  the  plaintiff’s  contributory  negli- 
gence before  the  defendants’  negligence  operated.  He  says  (pp.  722, 

723)  : "■  There  was  no  further  negligence  on  the  part  of  Sands  after 
he  looked  up  and  saw  the  car,  and  then  there  was  nothing  that  he 
could  do.  There  he  was,  in  a position  of  extreme  peril  and  by  his  own 
fault,  but  after  that  he  was  guilty  of  no  fresh  fault.”  Sands  was  not 
the  driver  of  the  cart  but  a passenger  therein,  and  his  negligence 
was  “by  not  taking  extraordinary  precautions  to  see  the  road  was 
clear,”  or,  in  other  words,  “not  looking  more  carefully.”  And 
Lord  Sumner  adds  (p.  724)  : “ The  consequences  of  the  deceased’s 
contributory  negligence  continued,  it  is  true,  but,  after  he  had 
looked,  there  was  no  more  negligence , for  there  was  nothing  to  be 
done.” 

In  Columbia  Bitulithic  Limited  v.  British  Columbia  Electric 
Railway  Co.  (1917),  55  Can.  S.C.R.  1,  the  Supreme  Court  of 
Canada  applied  and  followed  the  Loach  case,  where  the  owners 
of  the  cart  on  which  Sands  sat  sued  the  railway  company.  They 
could  hardly  avoid  doing  so  in  view  of  the  defendants’  proved 
“ ultimate  ” negligence,  although  the  driver  was  moving,  but  so 
slowly  as  to  be  almost  at  a standstill.  Thus  he  was  not  in  any  real, 
effective  way  continuing  his  negligence.  But,  where  this  static 
condition  does  not  obtain,  the  exact  form  which  the  contributory 
negligence  of  the  plaintiff  takes  must,  in  every  case,  have  a strong 
bearing  on  the  question  of  whether  there  is  or  can  be  ultimate 
negligence  in  the  defendants. 

There  is  an  instructive  case  which  ought  to  be  in  the  regular 
reports,  Sim  v.  City  of  Port  Arthur  (1911),  2 O.W.N.  864. 
Middleton,  J.,  delivering  the  judgment  of  Falconbridge,  C.J.K.B., 
Latchford,  J.,  and  himself,  says  (pp.  865,  866)  : — 

“ There  may  be  negligence  in  the  first  instance  on  the  part  of 
the  defendant.  If  there  is,  the  plaintiff  has  a duty  to  avoid,  if 
possible,  by  the  exercise  of  reasonable  care  and  diligence,  the  conse- 
quence of  that  negligence,  and,  if  he  fails  to  discharge  that  duty, 
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he  cannot  recover  unless  the  defendant,  after  he  becomes  aware  of 
the  plaintiffs  position  of  peril  arising  from  his  own  negligence,  is 
guilty  of  a breach  of  duty  which  then  arises,  to  avoid,  by  the 
exercise  of  reasonable  care  and  diligence,  the  consequence  of  the 
plaintiffs  negligence.  This  duty  is  one  which  arises  quite  apart 
from  the  existence  of  any  primary  negligence.  Where  there  is 
primary  negligence,  and  contributory  negligence  is  set  up,  the 
plaintiff  may  seek  to  avoid  the  consequences  of  such  contributory 
negligence  by  shewing  ultimate  negligence;  but  his  position,  if 
there  is  contributory  negligence,  would  be  quite  as  strong,  as  a 
matter  of  law,  if  he  did  not  allege  any  primary  negligence  at  all, 
and  began  his  case  by  stating  that,  being  in  a position  of  peril  as 
the  result  of  his  own  negligence,  the  defendant,  knowing  of  his 
peril,  inflicted  the  injury  by  his  failure  to  endeavour  to  avoid  the 
accident.  In  other  words,  the  obligation  of  the  defendant  to  avoid 
injuring  a negligent  plaintiff  is  no  greater  and  no  less  because 
there  has  been  some  earlier  negligence.” 

This  is  in  accordance  with  what  is  laid  down  in  Tuff  v.  Warman 
(1858),  5 C.B.N.S.  573:— 

“ Mere  negligence  or  want  of  ordinary  care  or  caution  will  not, 
however,  disentitle  the  plaintiff  to  recover,  unless  it  be  such,  that, 
but  for  that  negligence  or  want  of  ordinary  care  and  caution,  the 
misfortune  could  not  have  happened;  nor  if  the  defendant  might 
by  the  exercise  of  care  on  his  part  have  avoided  the  consequences 
of  the  neglect  or  carelessness  of  the  plaintiff”  (head-note). 

Anglin,  J.,  in  Brenner  v.  Toronto  Railway  Co.  (1907),  13 
O.L.R.  423,  437,  438,  in  language  quoted  in  the  Loach  case,  at  p. 


726,  says: — 

“ Again,  the  duty  of  the  defendants  to  the  plaintiff,  breach  of 
which  would  constitute  ‘ ultimate  ? negligence,  only  arose  when  her 
danger  was  or  should  have  been  apparent.  Prior  to  that  moment 
there  was  an  abstract  obligation  incumbent  upon  them  to  have 
their  car  equipped  with  efficient  emergency  appliances  ready  and 
in  condition  to  meet  the  requirements  of  such  an  occasion.  Had 
an  occasion  for  the  use  of  emergency  appliances  not  arisen,  failure 
to  fulfil  that  obligation  would  have  given  rise  to  no  cause  of  action. 
Upon  the  emergency  arising,  that  abstract  obligation  became  a 
concrete  duty  owing  to  the  plaintiff  to  avoid  the  consequences  of 
her  negligence  by  the  exercise  of  ordinary  care.” 

This  statement  is  approved  in  the  Loach  case  by  the  Privy 
Council,  but  only  on  the  facts  as  found  therein.  Whether  the 
“ abstract  obligation  ” which  became  a “ concrete  duty  ” includes 
the  necessity  of  always  moving  at  such  a rate  as  to  have  a motor 
car  or  an  electric  tram  continually  under  control,  having  regard 
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to  “ the  requirements  of  such  an  occasion/’  that  is,' one  of  danger, 
is  something  to  be  decided  in  the  future.  Salmond  on  Torts,  5th 1 
ed.,  p.  44  et  seq .,  carefully  examines  the  Loach  case,  as  do  the 
Judges  in  Neenan  v.  Hosford , [1920]  2 I.R.  258.  The  Irish  Lord 
Chancellor  (p.  273)  emphasises  what  Lord  Sumner  said,  that  c<  on 
the  evidence  the  contributory  negligence  of  the  deceased  was  spent 
while  the  electric  car  was  still  fifty  yards  away,  and  capable  of  being 
stopped  by  an  effective  brake.  This  cardinal  fact  of  the  negligence  — 
of  the  deceased  having  spent  itself  in  time  to  enable  the  driver,  had  H jj£.ns’ 
the  car  been  provided  with  a working  brake,  to  prevent  the  accident, 
is  the  key  to  the  decision,  as  the  negligence  of  deceased  being 
exhausted,  could  not  be  ultimate,  the  default  in  providing  a proper 
brake  being  the  later  and  ultimate  cause.” 

Ronan,  L.J.  (the  dissenting  Judge),  also  observes  (p.  299)  : 

“ The  peculiarity  of  Loach’s  case  was  this : the  driver  was  guilty 
of  no  negligence  after  the  crisis  arose.  It  was  then  impossible  for 
him  to  pull  up  and  avoid  the  accident.  So  far  it  was  like  the 
level-crossing  cases,  where  it  is  impossible  to  stop  the  train.  But 
the  antecedent  ‘ general  duty/  the  ‘ abstract  obligation/  had  been 
violated  in  two  particulars,  when  ‘ the  concrete  duty  to  the  plain- 
tiff arose’  in  the  crisis — ( a ) the  car  had  not  an  efficient  brake; 
and  ( h ) he  was  going  at  an  excessive  speed.  The  effect  of  this 
antecedent  negligence  was  that,  though  when  the  crisis  arose  he 
made  every  effort  to  avoid  the  accident,  he  was  unable  to  stop  the 
car  in  time.  It  is  to  this  state  of  things  that  the  judgment  of 
Anglin,  J.,  as  it  stands  (not  as  adapted  by  me),  was  held  by  the 
Privy  Council  to  rule  Loach’s  case.” 

With  regard  to  the  second  branch  of  the  case,  I am  of  opinion 
that  the  father  is  not  entitled  to  recover  save  in  right  of  his 
children  and  for  their  benefit  alone. 

As  to  whether  the  cause  of  action  which  he  enforces  is  the  same 
as  that  which,  had  the  wife  lived,  she  possessed,  I think  we  are 
concluded  by  the  judgments  of  the  Judicial  Committee  in  British 
Electric  Railway  Co.  Limited  v.  Gentile , [1914]  A.C.  1034,  in 
which  British  Columbia  Electric  Railway  Co.  v.  Turner  (1914), 

49  Can.  S.C.R.  470,  was  approved,  and  Union  Steamship  Co.  of 
New  Zealand  v.  Robin , [1920]  A.C.  654,  both  dealing  with  statutes 
which,  apart  from  immaterial  differences,  were  identical  with  Lord 
Campbell’s  Act. 

In  the  latter  case  Lord  Buckmaster,  referring  to  the  judgment 
quoted  in  the  earlier  case,  said  (p.  658)  : — 

“ This  judgment  places  beyond  controversy  the  law  which  has 
been  built  up  by  a series  of  cases  of  unvarying  tendency.  They 
shew  that  neither  the  cause  of  action  nor  the  measure  of  damage 
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in  an  action  brought  by  the  dependants  of  a dead  man  is  identical 
with  that  which  would  have  been  possessed  by  the  deceased  himself. 
It  is  merely  that  upon  the  happening  of  certain  events  and  the 
satisfaction  of  certain  conditions  a right  of  action  is  conferred, 
and  one  of  the  conditions  is  that  the  death  is  caused  in  such  a 
manner  as  would  have  entitled  the  party  injured  to  maintain  an 
action  and  recover  damages.” 

And  later,  at  p.  661,  he  adds: — 

“ The  cause  or  basis  of  the  action  is  the  death  of  the  workman 
under  certain  conditions.  It  is  not  his  action  that  is  transmitted, 
but  a new  right  of  action  arising  on  his  death  with  a consequent 
measure  of  damage  independent  of  that  by  which  the  deceased 
would  have  been  limited.” 

The  view  thus  authoritatively  put  forward  is  supported  by  the 
judgment  of  Mr.  Justice  Scrutton  in  Berry  v.  Humm  & Co., 
[1915]  1 K.B.  627,  in  which  he  points  out  that  at  common  law 
the  death  of  a human  being  could  not  be  complained  of  as  an  injury 
so  as  to  found  an  action  for  tort.  He  states  that  this  common  law 
rule  has  been  interfered  with  by  Lord  Campbell’s  Act  for  the 
benefit  of  a named  class,  the  measure  of  whose  damages,  he  says, 
is  quite  different  from  that  of  the  deceased  suing  in  his  lifetime  for 
the  injury. 

Mr.  Justice  McCardie,  in  Barnett  v.  Cohen,  [1921]  2 K.B. 
461,  469,  also  views  Lord  Campbeirs  Act  as  creating  “ a wholly 
new  cause  of  action,  with  a novel  body  of  features  as  to  damages.” 

Sir  F.  Pollock,  in  his  work  on  Torts,  11th  ed.,  p.  66  et  seq., 
calls  this  “ a new  and  anomalous  kind  of  right  and  remedy  ” (p. 
66),  and  states  (p.  70)  that  “the  interests  conferred  by  the  Act 
on  the  several  beneficiaries  are  distinct.”  This  is  the  position  taken 
by  other  well-known  text-writers,  such  as  'Salmond,  Clerk  & Lind- 
sell,  7th  ed.,  p.  50. 

The  case  of  Town  of  WalJcerton  v.  Erdman,  23  Can.  S.C.R. 
352,  is  an  unsatisfactory  one.  Of  the  three  Judges  who  form  the 
majority,  only  one,  King,  J.,  gives  any  reasons,  and  draws  what  I 
venture  to  think  is  an  erroneous  conclusion  from  the  English 
decisions  when  he  says  (p.  368)  that  it  follows  from  them  that 
“ the  persons  seeking  the  benefit  of  this  action,  the  widow  and 
children  of  Erdman,  are  in  effect  claiming  through  him.”  I think 
this  is  inconsistent  with  the  later  case  of  Twrner  {ante). 

If  then  the  damages  which  may  be  recovered  by  a relative  or 
by  a personal  representative  are  thus  measured  differently,  and  are, 
as  the  cases  indicate,  based  on  pecuniary  loss,  actual  or  anticipated, 
through  services,  help  or  money,  they  must  when  demanded  be 
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sued  for  by  some  one  who,  except  as  to  his  own  share,  is  a trustee 
for  the  others  in  maintaining  the  action. 

In  Salmond  on  Torts,  5th  ed.,  p.  388,  the  author  says : “ The 
executor  or  administrator  recovers  it,  not  in  his  ordinary  capacity 
as  the  personal  representative  of  the  deceased,  but  in  a special 
capacity  or  right  of  the  relatives.”  And  the  same  view  must  be 
taken  of  the  position  of  any  one  relative  suing  for  all.  The  fruits  ^ qntab m. 
of  the  judgment  as  to  the  others  entitled  are  not,  under  the  Act,  — 
received  by  him  but  are  distributed  among  the  beneficiaries.  As 
to  his  own  share,  it  is  his  individual  property,  his  own  damages. 

As  to  that  share  he  stands  in  no  representative  character  and  so 
must  be  subject  to  the  ordinary  rules  regarding  torts.  He  sues 
pro  tanto  for  his  own  benefit,  and  is  met  with  the  answer  that  as 
to  that  his  own  negligence  was  one  of  the  effective  causes  of  the 
death  and  his  consequent  loss.  I do  not  see  what  escape  there  is 
from  the  conclusion  to  which  the  learned  trial  Judge  came,  that  his 
own  personal  recovery  is  defeated  hy  his  own  negligence.  See 
also,  Kelly,  J.,  in  Hojfman  v.  Hamilton  Grimsby  and  Beamsville 
Electric  Railway  Co.,  18  O.W.N.  92. 

The  appeal  should  be  dismissed  on  both  grounds. 

Ferguson,  J.A. : — Appeal  by  the  adult  plaintiff  from  a judg- 
ment on  the  findings  of  a jury.  The  defendants  cross-appealed, 
but  on  the  hearing  abandoned  their  appeal. 

The  action  arises  out  of  a collision  between  the  defendants’ 
street  car  and  an  automobile  owned  and  driven  by  the  plaintiff  and 
is  brought  by  the  appellant  Frederick  Trueman  on  his  own  behalf 
and  on  behalf  of  his  children,  for  compensation  for  the  death  of 
his  wife,  occasioned,  as  he  alleged,  by  the  negligence  of  the  defend- 
ants. 

[The  learned  Judge  set  out  the  findings  of  the  jury,  as  above.] 

After  the  jury  had  brought  in  their  answers,  the  learned  trial 
Judge,  before  dismissing  the  jury,  took  the  precaution  of  asking 
counsel  if  there  was  anything  in  the  answers  which  they  desired 
to  have  cleared  up. 

“ His  Lordship : I think  the  questions  are  answered.  I will 

shew  them  to  counsel  and  they  will  say  if  they  think  they  are 
intelligible,  or  if  there  is  any  reason  why  I should  ask  the  jury  to 
go  back.  What  do  you  say,  gentlemen  ? Do  you  think  the  questions 
are  answered? 

“ Mr.  Wilson : I think  they  are,  my  Lord. 

“ His  Lordship : Do  you  think  so,  Mr.  Kerby  ? 

“ Mr.  Kerby : Yes,  my  Lord. 

“His  Lordship:  To  make  quite  sure,  gentlemen,  the  answer 
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on  p.  2 is  intended  as  an  answer  to  question  No.  5 at  the  bottom 
of  the  other  page?  I say,  the  answer  to  question  No.  5 is  carried 
over ; that  is  what  you  intended  ? 

“Jurors:  Yes,  sir. 

- “ His  Lordship : I think  these  questions  are  fully  answered. 

There  is  nothing  to  retain  the  jury  for.  I will  hear  counsel  in  a 
moment  as  to  what  they  say  the  verdict  ought  to  be  on  these 
answers.” 

Though  apparently  not  argued  at  the  trial,  counsel  for  the  appel- 
lant before  us  argued  that  the  answer  to  the  5th  question  means 
that  the  defendants’  car  could  not  be  and  was  not  stopped  after 
the  plaintiff  turned  on  to  the  railway  tracks  and  before  the  accident 
because  of  excessive  speed ; and  that  if  that  is  not  clearly  the  mean- 
ing of  the  answer,  the  meaning  is  not  clear,  and  that  therefore  we 
should  send  the  case  back  for  a new  triql. 

Reading  the  answers  with  the  evidence  and  charge,  I am  unable 
to  find  anything  to  support  the  idea  that  the  want  of  control 
referred  to  in  the  answer  to  the  2nd  question  w£s  the  result  of  reck- 
less, excessive  speed  which  rendered  the  motorman  helpless,  or  the 
brakes  and  safety  appliances  useless.  The  motorman  could  and 
did  operate  the  safety  appliances  and  stop  the  car,  the  maximum 
speed  of  which  is  not  put  by  any  witness  at  over  15  miles  per  hour. 
The  jury  seems  to  have  thought  that,  considering  the  traffic  condi- 
tions, the  motorman  was  not  sufficiently  watchful  and  careful,  and 
did  not  have  the  control  of  his  car  that  the  exigencies  of  the  traffic 
at  that  particular  place  demanded. 

I am  not  prepared  to  say  that,  had  the  plaintiff  taken  advantage 
of  the  opportunity  offered  by  the  trial  Judge  of  having  the  jury 
explain  their  answers,  the  result  would  have  been  as  the  appellant 
now  suggests,  so  as  to  allow  him  to  get  the  benefit  of  the  doctrine 
of  ultimate  negligence  as  applied  in  British  Columbia  Electric 
Railway  Co.  v.  Loach,  [1916]  1 A.C.  719;  for,  on  reading  the 
answers  along  with  the  charge,  I have  reached  the  conclusion  that 
the  answers  to  the  3rd  and  4th  questions  are  clear  and  unambiguous 
and  express  the  intent  and  meaning  of  the  jury,  and  are  fully 
justified  by  the  evidence,  with  the  result  that  the  plaintiff  in  this 
case  has  been  found  to  have  by  his  own  neglect  contributed  to 
the  accident. 

At  the  trial  the  plaintiff  was  quite  satisfied  with  the  charge, 
the  questions,  and  the  answers.  He  did  not  criticise  them ; and, 
when  given  an  opportunity  to  do  so,  did  not  suggest  any  ambiguity 
or  inconsistency  in  the  answers  or  ask  for  any  necessary  or  possible 
explanations,  and  did  not  raise  or  suggest  the  meaning  contended 
for  before  us ; and  I am  not,  in  these  circumstances,  in  favour  of 
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giving  him  another  opportunity  to  raise  and  try  out  an  issue  not 
raised  in  the  .Court  below. 

That  brings  us  to  the  question : Does  the  plaintiff’s  contribu- 
tory negligence  deprive  him  of  the  $2,000  compensation  awarded 
him  for  the  loss  suffered  by  himself  by  reason  of  the  death  of  his 
wife? 

The  trial  Judge  was  of  opinion  that  the  husband  could  not 
recover  compensation  for  a loss  occasioned  by  his  own  negligent  act. 

Having  read  and  considered  the  opinion  of  my  Lord  the  Chief 
Justice,  and  the  authorities  cited  by  him,  also  those  collected  in 
Beven  on  Negligence,  Canadian  ed.,  pp.  200  to  203,  Halsbury’s 
Laws  of  England,  vol.  21,  pp.  456-458,  and  Broom’s  Legal  Maxims, 
8th  ed.,  p.  705,  I am  of  opinion  that  “ the  Act  creates  a wholly  new 
remedy  by  action:”  Hagarty,  C.J.O.,  in  Zimmer  v.  Grand  Trunk 
Railway  Co.,  19  A.E.  693,  698 ; not  a new  cause  of  action,  but  a 
“ totally  new  right  of  action Coleridge,  J.,  in  Blake  v.  Midland 
Railway  Co.  (1852),  18  Q.B.D.  93,  110;  or,  as  put  in  Seward  v. 
The  “Vera  Cruz”  (1884),  10  App.  Cas.  59,  67,  by  Lord 
Selborne : — 

“ Lord  Campbell’s  Act  gives  a new  cause  of  action  clearly,  and 
does  noj  merely  remove  the  operation  of  the  maxim,  ' actio  person- 
alis moritur  cum  persona / because  the  action  is  given  in  substance 
not  to  the  person  representing  in  point  of  estate  the  deceased  man, 
who  would  naturally  represent  him  as  to  all  his  own  rights  of  action 
which  could  survive,  but  to  his  wife  and  children,  no  doubt  suing  in 
point  of  form  in  the  name  of  his  executor.  And  not  only  so,  but 
the  action  is  not  an  action  which  he  could  have  brought  if  he  had 
survived  the  accident,  for  that  would  have  been  an  action  for  such 
injury  as  he  had  sustained  during  his  lifetime,  but  death  is  essen- 
tially the  cause  of  the  action.” 

And  at  p.  70  by  Lord  Blackburn : “ An  action  . . . new  in 

its  species,  new  in  its  quality,  new  in  its  principle,  in  every  way 
new,  and  which  can  only  be  brought  if  there  is  any  person  answer- 
ing the  description  of  the  widow,  parent,  or  child,  who  under  such 
circumstances  suffers  pecuniary  loss  by  the  death.” 

I am  also  of  opinion  that,  while,  the  action  and  remedy  given 
by  the  Act  cannot  be  maintained  or  enforced,  unless  the  deceased 
at  the  time  of  her  death  had  a cause  of  action,  the  action  given  by 
the  Act  to  the  family  is  in  no  sense  the  same  action  or  remedy  as 
the  deceased  had,  or  an  action  brought  by  the  estate  of  the  deceased 
or  for  its  benefit,  but  is  an  action  brought  for  injury  done  to  the 
several  members  of  the  family  by  the  death  of  the  deceased  in 
circumstances  that  gave  the  deceased  a cause  of  action  which  she 

30 — 53  o.l.r. 


App.  Div. 

1923. 

Trueman 

v. 

Hydro- 

electric 

Commission 

ofIOntario. 

Ferguson, 

J.A. 


454 


ONTARIO  LAW  REPORTS. 


[VOL. 


App.  Div.  still  had  at  the  time  of  her  death,  and  is  a remedy  given  to  the 
several  members  of  the  family  for  their  own  benefit  and  individual 
losses.  See  opinion  of  Erie,  C.J.,  in  Pym  v.  Great  Northern  Rail- 
way Co.  (1863),  4 B.  & S.  396,  407,  where  he  says: — 

“ On  the  second  point  also  Mr.  Hawkins  failed  in  his  argument. 
He  contended  that  the  whole  estate  of  the  deceased  passed  at  his 
— o death  to  the  class  of  relatives  whom  the  statute  meant  to  protect, 

and  as  they  got  the  whole  estate  among  them,  no  loss  was  caused 

them  by  his  death.  The  remedy  however  given  by  the  statute  is 
not  given  to  a class  but  to  individuals , for  by  sec.  2 tf  The  jury 
may  give  such  damages  as  they  may  think  proportioned  to  the 
injury  resulting  from  such  death  to  the  parties  respectively  for 
whom  and  for  whose  benefit  such  action  shall  be  brought/  This 
requires  the  jury  to  consider  how  each  of  the  parties  is  situated, 
and  how  the  interest  of  each  is  affected.  - If  this  be  so,  the  younger 
children  here  have  lost  by  the  death  of  their  father/5 

I am  also  of  opinion  that,  where  the  action  is  brought  by  the 
personal  representative  of  the  deceased  or  by  one  of  the  family, 
that  person  sues  as  representative  of  and  trustee  for  those  members 
of  the  family  who  have  suffered  loss,  and  not  as  trustee  of  the 
deceased  or  her  estate,  or  for  the  family  as  a class. 

“ The  condition  that  the  action  could  have  been  maintained  by 
the  deceased  if  death  had  not  ensued,  has  reference  not  to  the 
nature  of  the  loss  or  injury  sustained,  but  to  the  circumstances 
under  which  the  bodily  injury  arose,  and  the  nature  of  the  wrong- 
ful act,  neglect,  or  default  complained  of per  Cockburn,  0.  J.,  in 
Pym  y.  Great  Northern  Railway  Co.  (1862),  2 B.  & S.  759,  767; 
affirmed,  4 B.  & S.  396. 

“ The  intention  of  the  Act  was  to  give  the  personal  representa- 
tive a right  to  recover  compensation  as  a trustee  for  the  children 
or  other  relatives  left  in  a worse  pecuniary  position  by  reason  of  the 
injured  person’s  death  . . . Hnder  the  Act  he  sues  as  trustee 

. . . on  behalf  of  particular  persons  designated  in  the  Act/5 

Grove,  J.,  in  Bradshaw  v.  Lancashire  and  Yorkshire  Railway  Co., 
L.R.  10  C.P.  189,  at  p.  192. 

Applying  the  law  enunciated  by  the  foregoing  authorities  to 
the  case  at  bar,  it  seems  to  me  that  the  husband  is  not  suing  as 
representative  of  a class  or  the  estate  of  the  deceased,  but  as  repre- 
senting himself  and  as  trustee  for  each  individual  member  of 
the  family  who  suffered  loss,  and  therefore  in  this  action  is  putting 
forth  a claim  in  his  own  right  and  for  his  own  benefit,  along  with 
a claim  as  representative  of  and  trustee  for  each  of  the  individuals 
entitled  to  compensation,  and  that  to  allow  him  to  recover  com- 
pensation for  his  own  loss  is  to  ignore  that  he  is  the  author  of  his 
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own  wrong,  and  the  rule  lying  at  the  root  of  our  law  of  contribu- 
tory negligence. 

“ The  harm  I bring  upon  myself  I must  bear  myself Beven 
Canadian  ed.),  p.  149. 

I think  the  judgment  appealed  from  is  right,  and  that  the 
appeal  should  be  dismissed  with  costs. 

Commission 

Appeal  of  the  adult  plaintiff  dismissed  (Meredith,  C.J.O.,  0F  °NTARI°- 

dissenting).  Ferguson, 

J .A. 


[APPELLATE  DIVISION.]  1923, 

FebTl9. 

Ox  weld  Acetylene  Co.  y.  Oxyweld  Co.  op  Canada  Limited. 

Company — Letters  Patent  Incorporating  under  Name  Resembling  that 
of  another  Company — Action  by  Aggrieved  Company  for  Annul- 
ment of  Letters  Patent — Jurisdiction  of  Court — Judicature  Act , 

R.S.O.  191^,  ch.  56,  set.  3 — Judicature  Act,  R.S.O.  1897,  ch.  51,  sec. 

26,  para.  8 — Ontario  Companies  Act,  R.S.O.  1914,  ch.  178,  secs.  29, 

187,  188 — Winding-up  of  Company — Status  of  Plaintiff  Company  to 
Apply  for — Application  to  Lieutenant-Governor  in  Council. 

The  Supreme  Court  of  Ontario  has  no  jurisdiction  to  annul  letters 
patent  incorporating  a company  except  at  the  instance  of  the  Attor- 
ney-General, suing  on  behalf  of  the  Crown,  or  upon  the  relation  of 
some  one  interested. 

The  power  of  the  Court  under  sec.  26,  para.  8,  of  the  Judicature  Act, 

R.S.O.  1897,  ch.  51  (continued  in  force  by  the  Judicature  Act,  R.S.O. 

1914,  ch.  56,  sec.  3)  “to  repeal  and  avoid  letters  patent  issued  errone- 
eously  or  by  mistake,  or  improvidently,  or  through  fraud,”  is  con- 
fined to  cases  of  patents  for  Crown  lands. 

There  is  nothing  in  the  Ontario  Companies  Act,  R.S.O.  1914,  ch.  178,  on 
which  a claim  to  prevent  the  Crown  from  incorporating  a company 
under  some  particular  name  can  be  based. 

The  plaintiffs  had  not  established  that  they  were  among  the  persons 
named  in  sec.  188  of  that  Act  on  whose  application  an  order  might  be 
made  under  sec.  187  for  the  winding-up  of  the  company. 

The  plaintiffs  might,  under  sec.  29  of  that  Act,  apply  to  the  Lieutenant- 
Governor  in  Council  for  an  annulment  of  the  charter,  but  the  Court 
had  no  jurisdiction  to  exercise  the  power  of  cancellation  given  by 
that  section. 

An  appeal  by  the  defendants  from  the  judgment  of  Riddell,  J., 
at  the  trial,  in  favour  of  the  plaintiffs  (a  West  Virginia  company) 
in  an  action  for  an  injunction  restraining  the  defendants  from 
using  the  words  “ Oxweld  ” and  “ Oxyweld,”  or  any  title  or  descrip- 
tion including  such  name,  in  connection  with  the  sale  of  their 
goods,  and  for  cancellation  of  the  defendants’  letters  patent, 
granted  by  the  Province  of  Ontario,  incorporating  the  defendants 
under  the  name  of  “ The  Oxyweld  Company  of  Canada  Limited.” 
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1923.  January  8.  The  appeal  was  heard  by  Meredith,  C.J.O., 

Oxweld  Magee,  Hodgins,  and  Ferguson,  JJ.A. 

ACECoLENE  Timmerman,  for  the  appellants,  argued  that  there  was  no 

v.  evidence  on  which  the  trial  Judge  could  have  properly  granted  the 
Oo.  injunction ; that  there  was  no  evidence  to  warrant  the  cancellation 
Canada  of  the  letters  patent;  and  that  the  Court  had  no  jurisdiction  to 
Limited.  cancei  the  letters  patent,  in  the  circumstances  of  this  case,  except 
at  the  instance  of  the  Attorney-General  suing  on  behalf  of  the 
Crown  or  on  the  relation  of  some  one  interested:  Sovereen  Mitt 
Glove  and  Robe  Co.  v.  Simcoe  Mitt  Glove  and  Robe  Co.  (1904),  3 
O.W.R.  681;  Boston  Rubber  Shoe.  Co.  v.  Boston  Rubber  Co.  of 
Montreal  (1902),  32  Can.  S.C.R.  315;  Attorney-General  for  On- 
tario Y.  Toronto  Junction  Recreation  Club  (1904),  8 O.L.R.  440. 

[The  Court  called  upon  counsel  for  the  respondents  as  to  the 
last  point  only.] 

D.  L.  McCarthy,  K.C.,  for  the  plaintiffs,  respondents,  contended 
that  letters  patent  could  be  annulled  at  the  suit  of  an  individual, 
referring  to  Zock  y.  Clayton  (1913),  28  O.L.R.  447,  and  the  cases 
cited  in  Holmested’s  Judicature  Act,  p.  18. 

Zimmerman , in  reply,  said  that  all  the  cases  collected  in 
Holmested  were  cases  of  cancellation  of  letters  patent  to  land. 

February  19.  The  judgment  of  the  Court  was  read  by  Fergu- 
son, J.A. : — Appeal  by  the  defendants  from  a judgment  of  Riddell, 
J.,  restraining  the  defendants  from  using  the  words  “ Oxweld  ” 
and  “ Oxyweld  ” in  connection  with  the  sale  of  heating,  lighting, 
and  welding  apparatus,  etc. ; also  cancelling  letters  patent,  granted 
by  the  Province  of  Ontario,  incorporating  the  defendants  as  the 
Oxyweld  Company  of  Canada  Limited. 

On  the  argument  of  the  appeal  we  disposed  of  all  questions 
raised,  except  an  objection  to  the  power  and  jurisdiction  of  the 
Court  to  cancel  the  letters  patent  at  the  suit  of  any  person  other 
than  the  Attorney-General. 

It  was  found  that  the  affidavit  in  support  of  the  application 
for  incorporation  by  letters  patent  contained  misstatements  of 
fact,  and  that  as  against  the  plaintiffs  the  misstatements  were  not 
only  false  but  fraudulent,  and  the  question  is : Has  the  Court,  in 
this  action,  on  the  complaint  of  a person  who  has  suffered  by 
reason  of  the  incorporation  of  the  company,  the  right  and  jurisdic- 
tion to  cancel  the  letters  patent  ? 

The  learned  trial  Judge  relied  on  sec.  3 of  the  Judicature  Act, 
R.S.O.  1914,  ch.  56,  continuing  in  the  Supreme  Court  of  Ontario 
the  jurisdiction  conferred  on  the  High  Court  of  Justice  by  sec.  26 
of  R.S.O.  1897,  ch.  51,  and  particularly  on  para.  8 of  sec.  26.  See 


LIII.J 


ONTARIO  LAW  REPORTS. 


457 


OF 

Canada 

Limited. 

Ferguson, 

J.A. 


Holmested’s  Judicature  Act,  pp.  5 and  18.  These  Acts  conferred  App.  Div. 
upon  the  Court  the  like  jurisdiction  and  powers  as  by  the  laws  of 

England  were,  on  the  4th  March,  1837,  possessed  by  the  Court  of  

Chancery  in  England  in  respect  of  several  matters  enumerated,  and  acetylene 
among  other  matters  so  enumerated  are : — Co* 

“ 7.  To  decree  the  issue  of  letters  patent  from  the  Crown  to  Oxyweld  Co. 
rightful  claimants ; 

“ 8.  To  repeal  and  avoid  letters  patent  issued  erroneously  or 
by  mistake,  or  improvidently,  or  through  fraud.” 

That  the  Court  of  Chancery  in  England  had,  in  1837,  jurisdic- 
tion and  power  to  annul  letters  patent  at  the  suit  of  the  Crown,  is 
conceded.  See  chapter  2 of  book  3 of  Foster’s  work  on  the  Writ  of 
Scire  Facias. 

Counsel  for  the  respondents  relied  on  the  many  cases  collected 
in  Holmested’s  work,  p.  18,  as  shewing  that  letters  patent  have  been 
annulled  at  the  suit  of  an  individual,  but  counsel  for  the  appellants 
argued  that  all  the  cases  collected  in  Holmested  were  in  reference 
to  the  annulment  or  cancellation  of  letters  patent  for  land,  and 
argued  that  the  wording  of  the  section  of  the  Judicature  Act  relied 
upon  indicated  that  it  was  intended  to  apply  only  to  patents  for 


Crown  lands. 

I have  perused  and  considered  many,  if  not  all,  the  cases 
collected  by  Mr.  Holmested.  All  are  actions  in  reference  to  land 
patents,  and  in  my  opinion  are  all  based  on  an  allegation  of  a right 
acquired  by  the  plaintiff  or  claimant  under  some  statute,  such  as  the 
Public  Lands  Act,  which  gave  a locatee  a right,  as  against  the 
Crown  and  all  others  claiming  under  them,  to  a patent  for  lands 
for  which  he  had  paid,  and  on  which  he  had  performed  settler’s 
duties.  In  other  words  the  cases  cited  by  Mr.  Holmested  are  all 
actions  to  enforce  against  the  Crown,  or  against  some  one  claiming 
under  the  Crown,  a right  acquired  from  the  Crown  by  statute  or 
contract,  rather  than  actions  to  enforce,  against  a third  per- 
son, the  rights  of  the  Crown.  See  Boulton  v.  Jeffrey  (1845); 
1 E.  & A.  Ill;  Doe  d.  Henderson  v.  W estover  (1852),  1 E.  & A. 
465 ; Public  Lands  Act,  1842,  4 & 5 Yict.  ch.  100 ; Public  Lands 
Act,  1853,  16  Viet.  ch.  159,  sec.  21 ; and  Barnes  v.  Boomer  (1864), 
10  Gr.  532. 

There  is  nothing  in  the  Ontario  Companies  Act  on  which  the 
respondents  can  base  a claim  to  prevent  the  Crown  from  incor- 
porating a company  under  the  name  “ Oxweld  ” or  “ Oxyweld,”  or 
giving  the  plaintiffs,  as  against  the  Crown,  a right  to  either  of 
those  names  or  words,  and  for  that  reason  I am  of  opinion 
that  the  principle  on  which  actions  by  individuals  against 
the  Crown  or  against  third  parties  to  annul  patents  to  land 
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App.Div.  have  been  maintained,  is  not  applicable,  and  therefore  that  the 
19*23.  Court  has  no  jurisdiction  to  annul  letters  patent  incorporating  a 
company  except  at  the  instance  of  the  Attorney-General,  suing  on 
Acetylene  behalf  of  the  Crown,  or  upon  the  relation  of  some  one  interested  i 
Co.  see  Foster,  p.  246;  the  Boulton  case,  at  p.  114. 

Oxyweld  Co.  It  was  suggested  that  we  might,  under  para,  (c)  of  sec.  187  of 
Canada  the  0ntario  Companies  Act,  R.S.O.  1914,  ch.  178,  order  the 
Limited,  defendant  company  to  be  wound-up.  That  relief  was  not  claimed, 
Ferguson,  an(^  on  a Perusal  and  consideration  of  the  Act,  it  seems  to  me  that 
J.A.  the  plaintiffs  in  these  proceedings  have  not  established  that  they 
are  among  the  persons  named  in  sec.  188,  on  whose  application 
such  an  order  may  be  made. 

The  plaintiffs  may,  under  sec.  29  of  the  Act,  apply  to  the  Lieu- 
tenant-Governor in  Council  for  an  annulment  of  the  charter,  but 
we  have  no  jurisdiction  to  exercise  the  .power  of  cancellation  given 
by  that  section. 

For  these  reasons,  I am  of  opinion  that  para.  3 of  the  judg- 
ment appealed  from  must  be  stricken  out,  but  in  all  other  respects 
the  judgment  appealed  from  should  be  affirmed  (see  La  Societe 
Anonyme  des  Anciens  Etablissements  Panhard  et  Levassor  v.  Pan- 
hard  Levassor  Motor  Co.  Limited , [1901]  2 Ch.  513;  Palmer’s 
Company  Law,  11th  ed.,  p.  27),  and  the  appeal  dismissed  with 
costs. 

Appeal  allowed  in  part. 


1923.  [APPELLATE  DIVISION  ] 

Feb7l9.  __  _ 

Nugent  v.  Davies. 


Sale  of  Goods — Written  Contract — Oral  Variation — Sale  of  Goods  Act , 
10  & 11  Geo.  V.  ch.  ItO,  sec.  6 — Time  and  Place  of  Delivery — Requests 
for  Delivery — Readiness  and  Willingness  to  Take  Delivery — Failure 
to  Deliver— Action  hy  Buyer  for  Damages — Dismissal  of. 


By  a bargain  made  in  July,  1920,  whereof  a memorandum  in  writing 
was  signed  by  the  plaintiff  and  defendant,  the  defendant  agreed  to 
sell  to  the  plaintiff  2,000  barrels  at  $1.30  per  barrel  and  undertook  to 
deliver  them  at  any  place  within  10  miles  of  W.,  where  he  carried  on 
business,  “ to  be  paid  for  when  delivered,  to  be  delivered  when  re- 
quested." The  plaintiff  paid  $25  on  account.  No  barrels  having  been 
delivered,  the  plaintiff  sued  for  damages  for  breach  of  contract.  The 
plaintiff’s  evidence  at  the  trial  was  directed  to  shewing  that  the  de- 
fendant had  orally  agreed  to  ship  the  barrels  to  points  outside  the 
10-mile  limit,  and,  instead  of  receiving  payment  at  the  time  and  place 
of  delivery,  to  give  credit  and  send  his  account  to  J.,  the  agent 
of  the  plaintiff,  after  delivery  of  the  barrels.  Instructions  to  ship 
were  given  by  the  plaintiff  in  writing,  but  they  were  not  requests 
to  deliver  at  the  station  at  W.,  or  on  cars  placed  by  the  plaintiff  at 
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the  station,  but  requests  to  the  defendant  to  contract  with  the  rail- 
way company  to  carry  the  barrels  to  the  persons  and  places  named: — 
Held,  that  these  instructions  were  not  requests  to  make  delivery  in 
accordance  with  the  written  contract;  and  the  oral  contract,  though, 
as  was  conceded,  , it  was  established  by  the  evidence,  could  not  be 
enforced  because  not  in  writing,  as  required  by  sec.  6 of  the  Sale  of 
Goods  Act,  1920,  10'  & 11  Geo.  V.  ch.  40. 

A contract  required  to  be  in  writing  cannot  be  varied  by  a new  oral 
agreement,  even  if  the  variation  relates  to  a part  of  the  contract 
which,  if  it  stood  by  itself,  would  not  be  required  to  be  in  writing. 
The  plaintiff  had  shewn  no  request  for  delivery  in  accordance  with  the 
written  contract,  nor  that  he  himself  was  ready  and  willing  to  accept 
delivery  and  make  payment  at  the  time  and  in  the  manner  stipulated 
for  in  that  document. 

Hartley  v.  Hymans,  [1920]  3 K.B.  475,  and  Levey  & Go.  v.  Goldberg, 
[1922]  1 K.B.  688,  considered. 

The  following  statement  of  the  facts  is  taken  from  the  judg- 
ment of  Ferguson,  J.A. : — 

Appeal  by  the  defendant  from  a judgment  of  his  Honour  Judge 
Tytler,  Judge  of  the  County  Court  of  the  County  of  York,  award- 
ing the  plaintiff  $600  damages  for  breach  of  contract.  The  con- 
tract sued  upon  is  in  writing  (exhibit  1)  and  reads: — 

“ Water  down,  July  7,  1920. 

“ I have  sold  to  C.  A.  Nugent  of  Trenton  2,000  apples  bbls.  of, 
at  $1.30  per  bbl.  Will  deliver  at  any  place  within  10  miles  of 
Water  down,  to  be  paid  for  when  delivered,  to  he  delivered  when 
requested.  Have  received  $25  on  account. 

“ Buyer,  C.  A.  Nugent.  Seller,  D.  Davies.” 

The  defendant  (the  seller)  pleads  that  he  was  always  ready  and 
willing  to  perform  the  contract  above  written,  but  was  never 
requested  to  deliver  in  accordance  therewith,  and  that  the  plaintiff 
was  not  ready  and  willing  to  take  delivery  and  pay  in  manner  and 
places  agreed  upon  in  the  contract.  He  also  pleads  sec.  6 of  the 
Sale  of  Goods  Act. 

The  evidence  shews  that  the  plaintiff,  being  associated  in  busi- 
ness with  one  named  James,  handed  the  contract  to  James  with 
instructions  to  arrange  for  and  obtain  delivery.  James  says  that  on 
or  about  the  24th  October  he  interviewed  the  defendant,  and  his 
account  of  what  took  place  at  that  interview,  and  the  documents 
referred  to  in  his  statement,  read  as  follows : — 

“ Had  you  ever  a conversation  with  the  defendant  in  this  action 
with  regard  to  a contract  for  the  shipment  of  certain  barrels?  A. 
I gave  him  written  instructions. 

(Written  instructions  produced  and  marked  as  exhibit  4,  as 
follows:  “13  cars  D.  Cantelon,  McGaw,  Ont.,  on  C.P.R.  3 cars 
C.A.  Nugent,  Shedden,  Ont.  Send  accounts  to  Eben  James,  50 
Front  St.  E.,  Toronto.”) 
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“ Q.  Now,  you  gave  him  that  at  the  first  conversation?  A. 
Yes. 

“ Q.  Tell  me  all  the  conversation  you  had  with  Mr.  Davies  at 
that  time?  A.  I motored  out  from  Hamilton,  saw  Mr.  Davies  at 
his  shop,  and  asked  him  about  barrels.  He  explained  that  he  was 
short  of  stock,  so  I said  we  were  very  anxious  to  get  these  delivered. 
So  that  there  would  be  no  mistake  I give  him  written  shipping 
instructions.  I offered  to  put  up  a credit  in  the  hank,  or  to  give 
him  a cheque,  but  he  said  ‘ No,  that  was  all  right/’  as  I had  known 
him  for  possibly  10  or  12  years.  . . . 

“ By  the  Court:  Q.  You  say  you  offered  to  put  up  credit  in  the 
bank,  or  give  him  a cheque.  What  would  you  give  him  a cheque 
for  ? A.  As  he  shipped  the  barrels  out. 

“ Q.  He  said  That  wasn’t  necessary?  A.  He  said  that  was  all 
right ; he  would  send  on,  so  I put  the  address  here, c 50  Front  -St/ 

“By  Mr.  Bullen:  Q.  Did  you  get  the  barrels?  A.  No.  . . 

“ Q.  Was  there  anything  said  about  the  point  of  delivery  of  the 
barrels?  A.  No;  I told  him  to  put  them  on  the  cars  there.  The 
contract  read  for  delivery  within  a 10  mile  radius.  I told  him  to 
put  them  on  the  cars  at  his  door,  it  would  be  all  right.  He  is  at 
the  railway  track. 

“ Q.  When  next  did  you  see  him  ? A.  I didn’t  see  him  between 
then  and  to-day.  I wired  him  two  or  three  times  and  ’phoned  him 
twice. 

“ By  the  Court:  Q.  Have  you  the  telegram?  A.  I have  a copy 
of  one ; he  has  a copy  of  two.” 

(Telegrams  produced  (exhibit  5)  as  follows:  “Toronto,  Ont., 
Oct.  30/20.  D.  Davies,  Waterdown.  Rush  barrels  R.R.  Sloan 
Goderich.  Eben  James.”  “St.  Thomas,  Nov.  3/20.  D.  Davies, 
Waterdown.  Have  you  shipped  cars  Mineset  must  rush  also  get 
some  cars  moving,  C.  A.  Nugent,  Shedden,  this  is  important,  apples 
may  freeze.  Eben  James.”) 

“By  Mr.  Bullen:  Q.  These  are  your  wires.  (Reads).  That 
is  dated  October  30th.  Here  is  one  November  3rd  (reads).  Do 
you  remember  sending  that  wire  ? A.  Yes. 

“ Q.  You  say  you  had  telephone  conversations  with  him — one 
or  two  or  three  or  four?  A.  I remember  two  distinctly. 

“Q.  Was  that  before  or  after  the  wires?  A.  I think  it  was 
before  the  wires. 

“ Q.  Do  you  remember  what  was  said  in  the  conversations  ? A. 

I asked  him  to  get  the  barrels,  the  season  was  late  and  the  apples 
might  freeze. 

“ Q.  What  did  he  say?  A.  He  said  he  would,  but  he  never 


did. 
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“ The  Court : Did  he  ever  ask  him  for  any  other  barrels 
besides  these  six  cars? 

“ Mr.  Bullen : It  is  in  the  telegrams. 

“ The  Court : Q.  You  gave  him  instructions  to  ship  three  cars 
to  Megaw  and  three  cars  to  Shedden?  A.  Yes. 

“ Q.  Did  you  give  instructions  to  send  any  more  ? A.  No,  that 
takes  up  the  2,000 ; 333  barrels  is  about  an  average  for  a car — 
or  332 — it  depends  on  the  car,  the  36  ft.  car. 

" Q.  That  would  take  up  the  2,000  ? A.  Yes. 

“ Mr.  Bullen:  Q.  You  didn’t  get  the  barrels?  A.  No.” 

Before  action  brought,  the  plaintiff  wrote  to  the  defendant 
(exhibit  2)  as  follows : — 

“ Trenton,  Dec.  20,  1920. 

“D.  Davies,  Esq.,  Waterdown,  Ont. 

“ Dear  Sir : — On  July  7th  of  this  year  I made  a contract  with 
you  for  2,000  barrels,  to  be  delivered  when  requested,  paying  you 
on  same  $25;  later,  I gave  the  contract  to  Mr.  Eben  James, 
through  whom  I was  exporting  apples,  asking  him  to  call  and  give 
you  instructions  as  to  delivering  of  the  barrels.  This  he  did, 
shewing  you  the  contract  as  authority.  No  barrels  were  delivered 
by  you  as  ordered  in  spite  of  telephone  requests  and  telegrams, 
with  the  result  that  I had  to  buy  barrels  elsewhere  paying  $1.60 
f.o.b.,  and  also  lost  a lot  of  fruit  by  frost  through  non-delivery  of 
your  barrels. 

“ If  you  will  remit  me  30c.  each  or  $600,  I will  call  it  square. 
I could,  I believe,  claim  damages  for  loss  of  fruit.  As,  no  doubt, 
you  sold  my  barrels  for  the  increased  price,  you  will  be  nothing  out 
by  this  settlement,  which  is  made  without  prejudice. 

“ Yours  truly, 

“ C.  A.  Nugent.” 

The  defendant’s  answer  was  made  by  his  solicitors  (exhibit  3), 
and  reads : — 

" Merchants  Bank  Building,  Hamilton,  Ontario,  December  29, 
1920. 

“ C.  A.  Nugent,  Esq.,  Trenton,  Ontario. 

“Dear  'Sir: — Mr.  Davies  of  Waterdown  has  brought  into  us 
your  letter  to  him  of  the  20th  inst.  with  reference  to  the  claim  you 
make  for  the  non-delivery  of  barrels.  Mr.  Davies  advises  us  that 
he  made  a contract  with  you  for  the  delivery  of  2,000  barrels  to  be 
delivered  to  farmers  within  a radius  of  ten  miles  from  Waterdown. 
After  the  contract  was  completed  he  heard  nothing  further  from 
you.  Then  later  on  Mr.  James  called  on  him  stating  that  he  had 
taken  over  the  contract  you  made  with  Mr.  Davies,  and  asking 
Mr.  Davies  to  ship  the  barrels  to  farmers  in  the  vicinity  of 
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Goderich.  Mr.  Davies  said  he  would,  drawing  for  the  same  with 
the  bill  of  lading  attached.  Mr.  J ames  told  him  not  to  do  this  hut 
to  ship  them  all  and  pay  the  freight,  and  he,  Mr.  James,  would 
repay  Mr.  Davies.  This  Mr.  Davies  declined  to  do,  and  nothing 
further  was  done.  Mr.  Davies  was  prepared  to  carry  out  the  con- 
tract he  made  with  you  on  the  terms  of  that  contract,  but  when 
Mr.  James  attempted  to  make  a new  contract  with  him  he  declined 
to  send  them  under  the  terms  of  the  proposed  contract.  Under 
these  circumstances  we  fail  to  see  where  you  have  any  claim  against 
Mr.  Davies. 

“ This  letter  is  written  without  prejudice. 

“ Yours  truly, 

“ Bruce  & Counsell.” 

At  the  trial  the  defendant  testified : — 

“ Mr.  Counsell : Q.  Mr.  Davies,  I want  you  just  to  tell  his 
Honour  what  took  place  at  the  conversation  between  you  and  Mr. 
James?  A.  About  the  contract  with  Mr.  Nugent? 

“ Q.  We  have  got  all  the  evidence  about  the  contract  with  Mr. 
Nugent.  What  took  place  between  you  and  Mr.  James?  A. 
James  came  to  me  about  the  24th  October,  when  the  season  was  all 
over  and  wanted  me  to  ship  him  2,000  barrels  in  the  direction  of 
Goderich.  He  said  he  had  taken  over  Mr.  Nugent’s  contract,  and 
he  wanted  these  barrels  shipped  up  there.  I said  I was  a little  low 
in  stock  just  then,  but  I would  have  the  barrels  in  a few  days.  I 
was  making  300  a day  and  would  ship  him  a car-load.  So,  not 
knowing  Mr.  James— I didn’t  know  anything  about  his  financial 
standing — I told  him  if  I shipped  him  any  barrels  I would  attach 
my  draft  to  the  bill  of  lading,  and  he  would  have  to  pay  for  them 
before  he  unloaded.  He  wouldn’t  assent  to  that.  He  said,  ‘ Don’t 
do  that;  load  the  barrels  on  the  cars  and  ship  them  to  this  place 
and  prepay  the  freight.’  I asked  him  why  he  couldn’t  pay  the 
freight,  and  he  said  there  would  be  nobody  there  to  pay  the  freight. 

il  The  Court : When  they  arrived  at  their  destination,  I sup- 

pose he  means. 

“A.  (continued).  He  wouldn’t  assent  to  my  conditions.  He 
said,  You  can  send  your  account  to  my  office  in  Toronto.’  He 
said  he  had  taken  over  the  contract;  Nugent  had  nothing  to  do 
with  it. 

“ The  Court:  Q.  Well,  but  he  said  he  told  you  he  would  put 

up  any  amount  you  wanted?  A.  He  never  told  me  he  would  put 
up  one  dollar. 

“ Q.  Did  you  know  him  ? A.  I knew  him  by  sight.  I never 
had  any  dealings  with  him. 

“ Q.  Did  you  know  his  financial  condition?  A.  I didn’t  know 
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a thing.  I went  to  our  local  bank  to  find  out.  There  was  no  record 
there. 

“ Q.  Why  didn’t  you  ship  the  barrels  and  attach  a draft?  A. 
He  wouldn’t  agree  to  that.  I didn’t  know  but  that  I would  have 
to  pay  the  freight  there  and  back  again.  I didn’t  agree  to  that. 
Mr.  Nugent  never  requested  me  to  deliver  any  barrels  to  anybody. 

“ Q.  James  had  a ontract  with  him?  A.  He  said  he  had.  I 
didn’t  see  it. 

“ Q.  Did  you  ask  him  to  see  it?  A.  No. 

“ Q.  And  he  gave  you  an  order,  didn’t  he?  A.  No,  he  gave  me 
no  order.  He  gave  me  an  order,  yes.  This  would  be  about  the  24th 
October. 

“ Q.  You  didn’t  see  him  in  September?  A.  Never  saw  him  in 
September ; never  saw  him  before  the  24th  October,  and  about  the 
5th  November  he  telegraphed  me  not  to  ship  the  barrels. 

" Q.  You  say  he  sent  a telegram  not  to  ship?  A.  Yes. 

“ Q.  Who  did?  A.  James  did. 

“ Q.  What  date  would  that  be?  A.  The  5th  November. 

“ Q.  Why  didn’t  you  send  the  barrels  when  he  telegraphed  on 
the  30th  October?  A.  I went  to  Hamilton  to  ascertain  whether  it 
was  legal  for  him  to  take  over  the  contract.  I was  told  it  wasn’t 
legal  for  him  to  take  over  the  contract  without  consulting  me. 
Then  I was  waiting  for  him  to  agree  to  my  conditions. 

“ Q.  Why  didn’t  you  telegraph  him  back  on  the  30th  Ocober, 
or  write  to  him  and  say  you  didn’t  agree — 

" A.  I told  him  plain  enough  when  he  was  there  that  that  would 
be  my  conditions.  He  never  assented  to  that.  He  never  offered 
me  any  money  and  he  never  offered  me  any  cheque. 

“ Q.  You  knew  the  barrels  were  rising  in  price,  didn’t  you? 
A.  I knew  they  were.  They  rose  a little. 

“ Q.  How  much?  A.  I don’t  know  exactly  how  much,  from 
10  to  20  cents,  I suppose.  T arranged  mine  20  cents. 

“ Q.  You  were  selling  yours  for  $1.50?  A.  Yes. 

“ Q.  When  did  you  commence  to  sell  for  $1.50?  A.  Some  time 
in  October. 

“ Q-  The  early  part?  A.  Yes;  I think  it  would  be.  I was  to 
deliver  barrels  within  10  miles  of  my  place. 

“ Q-  James  says  he  told  you  to  put  them  on  the  cars  at  Water- 
down.  That  was  within  10  miles?  A.  It  wouldn’t  be  more  than 
two  miles.  I would  be  delivering  them  100  miles  by  sending  them 
to  Goderich. 

“ Q-  Oh,  no,  that  would  be  by  freight?  A.  I would  pay  by 
freight.” 

The  reasons  for  judgment  read : — 
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“ The  plaintiffs  claim  against  the  defendant  is  for  the  sum  of 
$600,  being  for  breach  of  contract  entered  into.between  the  plaintiff 
and  the  defendant  on  July  7th,  1920,  for  the  sale  by  the  defendant 
to  the  plaintiff  of  2,000  apple  barrels  at  $1.30  per  barrel. 

“ The  plaintiff  gives  in  evidence  that  some  time  in  the  month 
of  October,  1920,  through  a Mr.  James,  who  was  engaged  with  him 
in  connection  with  the  packing  of  apples,  he  requested  the  defend- 
ant to  send  three  car-loads  of  barrels  to  Megaw  and  three  other 
car-loads  of  barrels  to  Shedden,  and  instructions  in  writing  to  this 
effect  were  given. 

“ There  is  some  discrepancy  between  the  evidence  of  James  and 
the  evidence  of  the  defendant.  James  says  that  he  saw  the 
defendant,  that  he  informed  him  he  required  these  barrels,  that 
he  was  acting  with  Nugent  with  regard  to  the  shipping  of  the 
apples,  and  he  had  the  contract  with  him  and  shewed  the  contract 
to  Davies  and  gave  the  instructions,  as  I have  mentioned.  Then 
he  also  stated  to  him  that,  if  Davies  required  to  have  any  money 
put  up,  he  would  put  it  up,  and  he  says  that  Davies  said  he  didn’t 
require  the  money  to  be  put  up,  and  he  gave  instructions  where  the 
account  was  to  be  sent.  On  the  other  hand,  Davies  says  that  the 
question  of  money  required  was  discussed,  that  he  asked  James  if 
he  would  draw  on  him  when  he  sent  the  bill  of  lading,  and  James 
said,  ‘ No/  that  it  wasn’t  to  be  done.  James  denies  this,  says  that 
he  would  have  been  quite  satisfied  if  Davies  had  drawn  on  him. 
His  draft  would  have  been  paid,  and  it  would  have  been  satisfac- 
tory to  him  to  have  the  transaction  done  in  that  way. 

“ I prefer  to  rely  on  the  evidence  of  James  when  there  is  any 
conflict  between  his  evidence  and  that  of  the  defendant.  I think 
there  was  not  any  doubt  at  all  in  the  mind  of  the  defendant  about 
his  being  paid.  The  difficulty  was  that  an  increase  in  the  selling 
price  of  barrels  had  arisen  between  the  date  of  the  contract  and 
when  the  plaintiff  required  delivery,  and  the  defendant  did  not  on 
that  ground  desire  to  fulfil  his  contract. 

“ I think,  therefore,  the  plaintiff  is  entitled  to  recover.  The 
evidence  given  is  that  he  required  to  buy  and  did  buy  2,000  barrels, 
that  he  paid  a larger  price  than  $1.30,  and  the  minimum  price  paid 
was  $1.60.  He  is  entitled  to  what  he  claims,  30  cents  per  barrel  on 
2,000  barrels.  This  is  $600.  I give  judgment  for  that  amount 
with  costs  for  the  plaintiff  against  defendant.” 

January  10.  The  appeal  was  heard  by  Meredith,  C.J.O., 
Magee,  Hodgins,  and  Ferguson,  JJ.A. 

J.  L.  Counsell,  K.C.,  for  the  appellant,  argued  that  under  sec. 

6 of  the  Sale  of  Goods  Act,  1920,  the  contract  could  not  be  enforced, 
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because  there  had  been  a variation  thereof  not  in  writing:  Hals- 
bury’s  Laws  of  England,  vol.  7,  p.  422;  Morris  v.  Baron  and  Co ., 
[1918]  A.C.  1;  Hartley  v.  Hymans,  [1920]  3 K.B.  475;  Elton 
Cap  Dyeing  Co.  Limited  v.  Robert  Broadbent  and  Bon  Limited 
(1919),  122  L.T.R.  142.  He  also  contended  that  the  plaintiff  failed 
to  shew  that  he  had  requested  delivery  in  accordance  with  the  terms 
of  the  written  contract,  or  that  he  had  been  ready  to  accept 
delivery  according  to  the  terms  of  the  written  contract : Maloughney 
v.  Crowe  (1912),  26  O.L.R.  579;  Sierichs  v.  Hughes  (1918),  42 
O.L.R.  608. 

J.  M.  Bidlen,  for  the  plaintiff,  respondent,  argued  that  the 
written  instructions  to  ship  merely  required  the  defendant  to  make 
delivery  at  Waterdown  railway  station,  and  were  not  a variation 
of  the  written  contract. 

Counsell,  in  reply,  argued  that  the  evidence  shewed  a distinct 
variation.  He  referred  to  Vezey  v.  Raslileigh,  [1904]  1 Eh.  634. 

February  19.  The  judgment  of  the  Court  was  read  by  Fergu- 
son, J.A.  (after  setting  out  the  facts  as  above)  : — I think  it  is 
clear  that  the  plaintiff’s  evidence  was  directed  to  shewing  that 
the  defendant  had  orally  agreed  to  ship  the  barrels  to  points  outside 
of  the  10-mile  limit  mentioned  in  the  contract,  and  had  agreed, 
instead  of  receiving  payment  at  the  time  and  place  of  delivery,  to 
give  credit  and  send  his  account  to  James  after  he  had  delivered 
the  barrels;  also  that  the  learned  trial  Judge  was  of  opinion  that 
these  variations  in  the  contract  had  been  established,  and  that  his 
judgment  is  based  on  the  contract  as  varied  by  the  parol  evidence. 

At  the  trial,  the  defendant  and  James  differed  as  to  what  took 
place  at  the  interview  of  the  24th  October,  but  the  learned  trial 
Judge  has  accepted  James’s  statement  as  being  correct,  and  on  the 
appeal  counsel  for  the  appellant  did  not  disagree  with  the  trial 
Judge  on  his  finding.  For  the  purpose  of  this  appeal,  he  concedes 
that  the  oral  agreement  has  been  established,  but  he  says  that 
under  sec.  6 of  the  Sale  of  Goods  Act,  1920,  10  & 11  Geo.  Y.  ch.  40 
(a  re-enactment  of  the  17th  section  of  the  Statute  of  Frauds)  , the 
contract  cannot  be  enforced. 

The  appeal  is  based  upon  three  propositions : — 

(1)  That  the  contract  as  found  is  not  evidenced  by  writing  as 
required  by  the  statute  pleaded,  and  is  therefore  not  enforceable. 

. (2)  That  a contract  required  by  the  Act  to  be  in  writing  can- 

not be  varied  by  a new  oral  agreement,  even  if  the  variation  relates 
only  to  a part  of  the  contract  which,  if  it  stood  by  itself,  would  not 
be  required  to  be  in  writing. 
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(3)  That,  in  order  to  succeed,  the  plaintiff  must  shew  that  he 
requested  delivery  to  be  made  in  accordance  with  the  terms  of  the 
written  contract  of  the  7th  July;  also  that  he  himself  was  ready 
and  willing  to  accept  delivery  and  make  payment  at  the  time  and 
in  the  manner  stipulated  for  in  that  document. 

For  the  first  proposition,  counsel  relied  on  the  words  of  the 
statute ; for  the  second  on  a statement  in  Halsbury’s  Laws  of  Eng- 
land, vol.  7,  p.  422,  and  Morris  v.  Baron  and  Co.,  [1918]  A.C.  1, 
and  Hartley  v.  Hymans , [1920]  3 K.B.  475;  and  for  the  third  on 
the  wording  of  the  contract,  which  required  the  defendant  to 
deliver  at  “ any  place  within  10  miles  of  Water  down,  to  be  paid  for 
when  delivered,  to  be  delivered  when  requested,”  and  on  the  cases 
of  Maloughney  v.  Crowe,  26  O.L.R.  579,  and  Sierichs  v.  Hughes, 
42  O.L.R.  608.  The  English  authorities  referred  to  are  discussed 
by  McCardie,  J.,  in  a recent  case  of  Lpvey  & Co.  v.  Goldberg, 
[1922]  1 K.B.  688. 

The  propositions  on  which  the  appeal  is  based  appear  to  me  to 
be  sound  and  to  he  supported  by  the  authorities  cited,  and  the 
statutes  and  documents  referred  to,  but  counsel  for  the  respondent 
contends  that  the  instructions  to  ship,  which  are  in  writing 
(exhibits  4 and  5),  merely  require  the  defendant  to  make  delivery 
at  Water  down  railway  station,  and  are  therefore  in  accord  with  the 
provisions  of  the  written  contract  (exhibit  1).  The  answer  to  this 
is  that  the  request  was  not  to  deliver  at  the  station,  or  on  cars  at 
the  station  which  the  plaintiff  had  placed  there,  but  was  a request 
to  the  defendant  to  contract  with  the  railway  company  for  cars,  and 
then  to  place  the  barrels  on  cars  and  contract  with  the  company  to 
carry  the  barrels  to  the  persons  and  places  named,  thus  becoming 
liable  to  the  railway  company  for  freight,  and  also  parting  with 
the  goods  without  payment.  'Clearly  these  requests  were  not 
requests  to  make  delivery  in  accordance  with  the  written  contract. 
The  plaintiff’s  failure  to  request  delivery  at  the  time,  places,  and 
in  manner  mentioned  in  the  contract,  and  to  be  ready  and  willing 
to  pay  on  delivery,  was  the  result  of  the  defendant’s  oral  agree- 
ment to  ship  and  take  payment  at  a different  time  and  in  a different 
manner.  It  seems  hard  that  the  plaintiff  should  lose  by  relying  on 
the  defendant’s  oral  statement,  but  this  is  not  a case  where  the 
defendant  requested  the  plaintiff  to  refrain  from  doing  something 
he  was  bound  to  do  under  the  contract,  such  as  was  the  Levey  case, 
nor  is  it  a case  of  waiver  of  performance  of  some  act  that  the  plain- 
tiff was  required  to  perform,  which,  according  to  the  opinion 
expressed  by  McCardie,  J.,  in  Hartley  v.  Hymans  and  in  the 
Levey  case,  may  not  be  proved  by  parol — a statement  of  the  law 
which  is  doubted  by  one  at  least  of  the  learned  Judges  who  wrote 
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opinions  in  Danforth  Heights  Limited  v.  McDermid  Brothers 
(1921-22),  21  O.W.N.  49,  22  O.W.N.  413. 

This,  it  seems  to  me,  is  a case  of  endeavouring  to  maintain  an 
action  on  a written  contract  as  varied  by  subsequent  oral  agree- 
ment, which  the  authorities  establish  may  not  be  done  where  the 
contract  is  one  that  the  statute  requires  to  be  in  writing. 

See  British  and  Beningtons  Limited  v.  North  Western  Cachar 
Tea  Co.,  [1923]  A.C.  48. 

For  these  reasons  I would  allow  the  appeal  and  dismiss  the 
action;  no  costs. 

Appeal  allowed. 
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Re  Davies  Footwear  Co.  Limited. 

Underhills  Limited  v.  Barber. 

Bankruptcy — Sale  by  Tender  of  Assets  of  Insolvent  Estate — Acceptance 
of  Highest  Tender — Trustee  Procuring  Higher  Tender  after  Accept- 
ance of  First  — Misconduct  of  Trustee  and  Second  Purchaser  — 
Acceptance  by  Inspectors  without  Knowledge  of — Proceedings  to  Set 
aside — Jurisdiction  under  Bankruptcy  Act , sec.  39 — Sale  actually 
Carried  out— Costs. 

The  stock  in  trade  of  the  bankrupts  was  offered  for  sale  by  tender,  in 
lots.  The  advertisement  contained  a provision  that  the  trustee 
should  not  he  bound  to  accept  any  tender.  The  highest  tender  for 
one  lot  was  34  cents  in  the  dollar.  This  was  unanimously  accepted 
at  a meeting  of  the  trustee  and  the  five  inspectors  of  the  estate,  and  a 
formal  resolution  of  acceptance  was  passed  and  recorded.  Instead  of 
notifying  the  tenderer  of  the  acceptance  of  his  offer,  the  trustee  left 
the  room,  told  another  person  of  the  tender  which  had  been  accepted, 
and  suggested  to  him  that  he  should  offer  35  cents  in  the  dollar.  The 
offer  was  made  accordingly,  was  accepted,  and  the  sale  was  made  to 
this  person,  no  opportunity  being  given  to  the  person  whose  tender 
had  been  first  accepted  or  to  any  one  else  to  bid  higher.  There  was 
nothing  to  indicate  that  the  inspectors  know  how  the  offer  had  been 
procured  by  the  trustee.  Creditors  of  the  bankrupts  brought  an 
action  to  restrain  the  trustee  and  the  purchaser  from  carrying  out 
the  sale  and  also  moved  in  the  bankruptcy  proceedings  to  set  aside 
the  sale:  — 

Held , that  the  conduct  of  the  trustee  and  the  purchaser  was  improper 
and  such  as  must  bring  discredit  on  the  administration  of  the  bank- 
ruptcy laws;  and  (Logie,  J.,  dissenting)  sec.  39  of  the  Bankruptcy 
Act  provides  amply  for  such  a case. 

The  sale  might  well  be  set  aside;  but,  as  it  had  been  carried  into  effect, 
and  the  plaintiffs  did  not  in  the  appellate  Court  urge  that  it  should 
be  set  aside,  no  order  should  be  made  except  that  the  defendants  pay 
the  plaintiffs’  costs. 

Per  Logie,  J.: — The  plaintiffs  were  not  “aggrieved"  within  the  mean- 
ing of  sec.  39  of  the  Bankruptcy  Act. 
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Action  by  Underhills  Limited,  suing  on  behalf  of  themselves 
and  all  other  creditors  of  the  Davies  Footwear  Company  Limited, 
against  Henry  Barber  and  the  Canadian  Credit  Men’s  Association 
Limited,  joint  trustees  of  the  bankrupt  estate  of  the  Davies  com- 
pany, and  against  J.  Swalwell  and  R.  G.  Boyle,  for  an  injunction 
restraining  the  defendants  the  trustees  from  carrying  out  a sale 
made  by  them  of  parcel  1 of  the  assets  of  the  Davies  company  to  the 
defendants  Swalwell  and  Boyle. 

The  plaintiffs  in  the  action,  creditors  for  more  than  $5,000, 
moved  in  the  bankruptcy  proceedings  to  set  aside  the  sale  and  in 
the  action  for  an  interim  injunction. 

The  motion  came  before  Middleton,  J.,  in  the  Weekly  Court, 
and  by  consent  the  motion  for  an  injunction  was  turned  into  and 
heard  as  a motion  for  judgment  in  the  action,  along  with  the 
motion  in  the  bankruptcy  proceedings. 

H . J.  Scott,  K.C.,  and  Jk  A.  Macintosh i,  K.C.,  for  the  plaintiffs. 

A.  W.  Ballantyne,  K.C.,  for  the  defendants  Barber  and  the 
Canadian  Credit  Men’s  Association. 

W.  N.  Tilley,  K.C.,  for  the  defendants  Swalwell  and  Boyle. 

February  19.  Middleton,  J. : — The  assignee  (the  defendant 
Barber)  advertised  the  stock  of  the  insolvents  for  sale  by  tender. 
Maclaren  filed  the  highest  tender  for  this  parcel — 34  cents  in  the 
dollar — the  stock  being  about  $70,000.  The  assignee  and  inspec- 
tors accepted  this  tender,  but  did  not  communicate  the  acceptance 
to  Maclaren.  The  assignee  then  offered  the  stock  to  Swalwell  and 
Boyle,  at  an  increased  price  of  one  cent  in  the  dollar,  and  upon 
Swalwell  and  Boyle  making  formal  offer  of  this  price  the  offer  was 
accepted  and  the  acceptance  of  Maclaren’s  tender  was  rescinded.  It  is 
now  said  that  Maclaren  would,  if  the  stock  had  been  sold  at  auction, 
have  offered  more  than  Swalwell  and  Boyle,  and  he  has  now  handed 
in  an  offer  of  $2,000  more.  The  action  was  then  brought  and  a 
motion  attacking  the  sale  was  made  in  bankruptcy.  It  is  agreed 
that  the  motion  shall  be  turned  into  a motion  for  judgment  in  the 
action. 

Upon  the  argument  it  was  contended  that  sec.  39*  of  the  Bank- 
ruptcy Act  was  not  wide  enough  to  authorise  an  attack  upon  the 
transaction  in  question;  that  sec.  20  authorised  the  trustee  to  do 
certain  things,  inter  alia  sell  and  realise  on  the  stock  with  the 


* 39.  If  the  debtor  or  any  of  the  creditors  or  any  other  person  is 
aggrieved  by  any  act  or  decision  of  the  trustee,  he  may  apply  to  the 
Court  and  the  Court  may  confirm,  reverse  or  modify  the  act  or  deci- 
sion complained  of  and  make  such  order  in  the  premises  as  it  thinks 
just. 
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permission  in  writing  of  the  inspectors,  and  that  once  the  sanction  Middleton,  J . 
of  the  inspectors  is  obtained  the  Court  has  no  jurisdiction  to  inter-  1923, 
fere.  I do  not  agree.  The  trustee  cannot  act  without  the  permis-  Re^vIES 
sion  in  writing  of  the  inspectors,  but  the  statute  does  not  give  Footwear 
absolute  finality  to  his  act.  It  remains  his  act,  although  authorised,  lTmSed 
and  sec.  39  gives  to  any  person  aggrieved  by  any  act  of  his  the 
right  to  apply  to  the  Court. 

Nevertheless  the  motion  fails,  because,  I think,  the  principle 
applicable  is  the  same  that  would  be  applied  to  an  application  to 
re-open  bids  when  the  property  is  being  sold  by  the  Court. 

There  are  very  few  cases  on  this  section  or  the  corresponding 
English  section.  In  Be  Peters  (1882),  47  L.T.R.  64,  Sir  George 
Jessel,  M.R.,  says  that  the  Court  will  not  interfere  with  the  sale 
“ except  on  the  ground  that  the  trustee  has  not  exercised  his  dis- 
cretion bond  fide  . . . the  Court  will  not  interfere  unless  the 

trustee  is  doing  that  which  is  so  utterly  unreasonable  and  absurd 
that  no  reasonable  man  would  so  act.” 

I think  the  Court  is  justified  in  interfering  in  cases  falling 
somewhat  short  of  this — such  as  the  case  with  which  I dealt  in 
Imperial  Bank  of  Canada  v.  Barber  (1921),  50  O.L.R.  380. 

Here  the  application  is  not  by  Maclaren;  there  was  no  sale 
to  him,  because  there  was  not  a contract  until  communica- 
tion of  the  acceptance,  and  the  creditors  who  are  suing 
would  hardly  bring  an  action  to  compel  the  trustee  to  accept  the 
lower  offer.  What  the  creditors  desire  is  that  the  sale  to  Swalwell 
and  Boyle  should  be  vacated  and  the  property  put  up  for  sale  by 
auction  in  the  expectation  that  Maclaren  will  make  a higher  bid. 

This  would  be  contrary  to  the  well-established  practice  of  the 
Court  of  Chancery,  where  a sale  was  never  re-opened  merely  for 
the  purpose  of  obtaining  a higher  price.  I refer  particularly  to 
the  case  of  Dickey  v.  Heron  (1868),  1 Ch.  Chrs.  149,  where  Vice- 
Chancellor  Spragge  (p.  154)  adopted  the  strong  words  of  Lord 
Eldon,  who  said,  cc  I could  not  do  a thing  more  mischievous  to  the 
suitors  than  relax  further  the  binding  nature  of  contracts  in  the 
Master’s  office.”  This  was  affirmed  by  the  full  Court. 

In  the  case  of  McBoberts  v.  Durie  (1868),  1 Ch.  Chrs.  211, 
the  Chancellor  (VanKoughnet)  said  substantially  the  same  thing: 

“I  have  no  desire  to  extend  the  practice  as  to  opening  biddings, 
as  I consider  it  a mistake  and  very  prejudicial.  No  person  would 
attend  at  sales  under  the  direction  of  this  Court  if  it  were  known 
that  a party  might  come  the  next  day  and  by  offering  a few  pounds 
more  obtain  the  property.” 

The  conduct  of  the  assignee  and  of  the  inspectors  in  this  case 
I regard  as  wholly  improper.  In  substance,  though  not  in  form, 
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.owing  to  the  non-commnnication  of  the  acceptance,  they  treated 
Maclaren  in  precisely  the  same  way  that  I decline  to  treat  Swal- 
well,  and  if  this  kind  of  thing  becomes  chronic  then  no  one  will 
bid  at  an  assignee’s  sale  if  he  thinks  his  tender  is  to  be  hawked 
aronnd  for  the  purpose  of  obtaining  a higher  bid.  I also  deem 
the  tactics  by  which  there  was  an  acceptance  of  Maclaren’s  offer 
recorded — no  doubt  with  the  view  of  claiming  that  he  could  not 
withdraw  his  bid  if  he  attempted  to  do  so — most  objectionable. 

The  action  will  therefore  be  dismissed,  and  the  motion  will  be 
refused.  I will  give  no  costs  against  the  plaintiffs,  but  direct  the 
assignee,  out  of  the  money  in  his  hands,  to  pay  the  costs  of  Swal- 
well  and  Boyle.  He  may  have  his  costs  out  of  the  estate.  The 
same  decision  applies  to  the  motion. 

The  plaintiffs  appealed  from  the  judgment  of  Middleton,  J. 

April  18.  The  appeal  was  heard  by  Meredith,  C.J.C.P., 
Riddell,  Latchford,  and  Logie,  JJ. 

Scott , K.C.,  and  Macintosh , K.C.,  for  the  appellants. 

Tilley , K.C.,  for  the  defendants,  Swalwell  and  Boyle,  respond- 
ents 

Bailantyne,  K.C.,  for  the  defendants  Barber  and  the  Canadian 
Credit  Men’s  Association,  respondents. 

May  11.  Meredith,  C.J.C.P. The  appellants  are  to  be 
commended  for  having  brought  to  the  attention  of  the  Court  the 
facts  of  this  case. 

Whether  the  new  bankruptcy  laws  of  Canada  are  to  succeed  or 
fail  depends  upon  whether  they  are  well  or  ill  administered. 

The  Insolvent  Act  of  1864  failed,  and  bankruptcy  laws  in 
Canada  were  quite  out  of  favour  for  nearly  half  a century,  because 
that  Act  was  administered  in  such  a manner  that  the  mercantile 
community  thought  its  benefits  were  not  coming  to  those  for  whose 
benefit  it  was  passed,  but  were  going  mainly  to  the  officials  who 
administered  it  and  to  some  lawyers. 

Every  effort  should  be  made  to  administer  the  present  Act  so  as 
io  earn  and  win  the  confidence  of  all  those  who  are  most  affected  by 
it  and  in  whose  interests  mainly  it  was  passed. 

And  such  methods  as  those  which  are  involved  in  this  matter 
must  be  reprobated  and  prevented. 

So,  too,  I may  add  that,  in  my  opinion,  the  Judge  in  Bank- 
ruptcy should  have,  and  exercise,  such  supervision  of  the  working 
of  the  Act  that  every  trustee  unfitted  for  his  position  should  be 
removed  from  office,  and  have  his  “ authorisation  ” withdrawn : 
secs.  14  and  15. 
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The  material  facts  are  few:  those  upon  which  my  opinion  is 
based  are  taken  from  the  depositions  of  the  respondents  them- 
selves. 

The  bankruptcy  stock  was  offered  for  sale  by  tender;  the 
advertisement  containing  a usual  provision  that  the  trustee  should 
not  be  bound  to  accept  any  tender.  The  stock  was  offered  in  more 
than  one  lot,  but  there  is  really  no  need  to  refer  to  any  other  than 
the  one  in  question.  There  were  five  inspectors,  and  they,  and  the 
trustee  and  others,  met  at  the  bankrupts5  place  of  business  to  open 
the  tenders  and  deal  with  the  affairs  of  the  bankrupt  estate.  Their 
first  business  seems  to  have  been  the  consideration  of  an  application 
by  the  bankrupt  for  a compromise.  That  failed,  and  the  tenders 
were  opened.  The  highest  tender  for  the  lot  in  question  was  34 
cents  in  the  dollar,  which  was  an  excellent  offer,  as  appears  from 
the  evidence  of  one  of  the  inspectors,  who  testified  that  he  believed 
that  not  more  than  20  cents  in  the  dollar  would  have  been  obtained  if 
the  lot  had  been  put  up  at  auction.  This  tender  was  unanimously 
accepted,  and  a formal  resolution  of  acceptance  was  passed  and 
recorded.  It  then  became  the  duty  of  the  trustee  to  notify  the 
tenderer,  in  due  course,  of  the  acceptance;  but,  instead  of  doing 
that,  he  went  out  of  the  room  to  one  of  his  co-respondents,  who 
had  been  “ sales-manager  55  of  the  bankrupts,  and  told  him  of  the 
tender  which  had  been  accepted  and  suggested  that  an  offer  of  one 
cent  in  the  dollar  more  be  made  by  this  man.  The  suggestion  was 
accepted,  and  the  man  went  into  the  room  where  the  inspectors  were 
and  made  the  suggested  offer  of  35  cents  in  the  dollar.  Two  of  the 
inspectors  refused  to  consider  it,  the  other  three  were  in  favour 
“ of  getting  one  cent  more.55  The  man  went  out  to  put  his  offer 
in  writing ; the  trustee  was  again  with  him  and  dictated  the  word- 
ing of  the  offer ; and  eventually  the  sale  of  this  lot  was  made  accord- 
ingly. No  opportunity  was  given  to  the  highest  tenderer,  or  to 
any  one  else,  to  bid  higher.  There  is  nothing  to  indicate  that  the 
inspectors  had  any  knowledge  of  the  improper  conduct  of  the 
trustee;  it  is  hardly  possible  that  any  of  them  could  have  had  any 
suspicion  of  that  which  had  taken  place,  for  two  of  them,  very 
naturally,  baulked  at  the  manner  in  which  the  tenderers  were  being 
treated,  even  if  the  higher  offer  were  made  without  any  knowledge 
of  the  tenders.  It  is  not  suggested  that  the  trustee  was  to 
gain  anything  in  a pecuniary  way  by  the  disclosure  he  made  and 
the  assistance  he  gave;  it  seems  to  have  been  another  instance  of 
one  possessed  of  some  authority  making  use  of  it  not  in  an  impartial 
manner,  having  regard  only  to  the  faithful  performance  of  his 
duties,  but  acting  in  accordance  with  his  personal  feelings ; taking 
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advantage  of  his  position  to  give  an  unfair  and  improper  advantage 
to  those  he  preferred.  . 

Such  conduct  cannot  but  bring  discredit  on  the  administration 
of  the  bankruptcy  laws;  creating,  naturally,  suspicions  which  must 
impair  their  usefulness  and  perhaps  lead  to  a repeal  of  them  again. 

There  can  be  no  manner  of  doubt  of  the  impropriety  of  the 
respondents’  conduct;  and  sec.  39  of  the  Bankruptcy  Act  provides 
amply  for  such  a case  as  this:  see  Imperial  Bank  of  Canada  v. 

Barber , 50  O.L.R.  380. 

The  only  question  can  be : what  order  should  be  now  made  ? The 
sale  might  well  be  set  aside,  leaving  the  respondents  to  take  the 
consequences,  whatever  they  might  be.  But,  while  these  proceed- 
ings have  been  pending,  the  sale  has  been  carried  into  effect,  and 
the  appellants  do  not  now  urge  that  it  be  set  aside. 

Under  all  the  circumstances,  at  the  present  time,  I am  in 
favour  of  allowing  this  appeal,  and  of  making  no  order  except  that 
the  respondents  pay  to  the  appellants,  forthwith  after  taxation,  all 
their  costs  throughout  these  proceedings. 

Riddell  and  Latchford,  JJ.,  agreed  with  Meredith,  C.J.C.P. 

Logie,  J. : — Conceding  that  the  action  of  the  trustee  in  disclos- 
ing Maclaren’s  bid,  contained  in  a sealed  tender,  to  Swalwell,  was 
misconduct  toward  Maclaren,  and,  to  put  it  mildly,  a gross  breach 
of # business  ethics,  I cannot  see  how  the  plaintiffs,  who  are  credi- 
tors of  the  Davies  company,  are  “ aggrieved  99  under  sec.  39  of  the 
Bankruptcy  Act.  Maclaren  is  “ aggrieved,”  and  no  doubt  an  angry 
man,  angry  to  the  extent  of  $2,000,  which  he  offered  at  the  trial  in 
order  to  make  the  application  to  re-open  a matter  of  substance. 

But  the  trustee  at  the  time  of  getting  SwalwelPs  bid,  which 
was  one  cent  in  the  dollar  higher  than  Maclaren’s,  was  justified  in 
believing  that  the  latter  had  made  his  best  offer,  and  that  it  was 
doubtful  even  if  he  would  let  that  offer  stand. 

The  only  suggestion  is  that,  after  getting  Swalwell’s  bid,  the 
trustee  should  have  gone  back  to  Maclaren  and  asked  him  if,  in 
view  of  iSwalwelPs  bid,  he  would  not  do  better— in  effect,  to  con- 
duct an  auction. 

But,  as  I have  said,  Maclaren  managed  to  convey  to  the 
trustee  very  effectively  the  impression  that  he  had  made  his  best 
offer. 

No  fraud  is  proved.  The  goods  were  shop-worn  and  of  a type 
in  respect  of  which  a quick  sale  was  necessary  if  loss  was  to  be 
avoided. 

By  accepting  Swalwell’s  offer  the  creditors  got  a considerable 
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sum  in  advance  of  Maclaren’s  bid.  They  are  not,  under  the  cir- 
cumstances, aggrieved  within  the  meaning  of  the  section. 

It  may  be  that  trustees  will  in  future  see  the  advisability  of  an 
open  auction,  both  as  likely  in  most  cases  to  secure  more  money 
for  the  estate  and  as  tending  to  dispel  the  suspicion  of  the  manipu- 
lation of  tenders  to  which  such  cases  as  the  present  give  rise. 

To  mark  the  disapproval  of  the  Court,  however,  the  breach  of 
business  ethics  should  be  punished  by  ordering  the  trustee  to  pay 
personally  the  costs  throughout  of  both  the  action  and  appeal. 

On  these  terms  the  appeal  should  be  dismissed. 

Appeal  allowed  (Logie,  J.,  dissenting). 


[IN  CHAMBERS.] 

Res  ex  eel.  Ball  y.  Hughes. 

Municipal  Elections — Disqualification  of  Mayor-elect  of  City — Contract 
with  Corporation — Unsatisfied  Judgment  in  Action  for  Tort ■ — Mean- 
ing of  “ Contract  ” in  sec.  53(1 ) (p)  of  Municipal  Act — Authority  of 
Previous  Decision — Absence  of  Right  of  Appeal  from  Order  of  Judge 
— Municipal  Act,  sec.  161 — Judicature  Act,  sec.  32 — Costs. 

The  word  “contract,”  as  used  in  sec.  53(1)  (p)  of  the  Municipal  Act, 
12  & 13  Geo.  V.  ch.  72,  which  provides  that  a person  who  has  an  in- 
terest in  a contract  with  a municipal  corporation  is  disqualified  as  a 
member  of  the  council  of  the  corporation,  does  not  apply  to  a judg- 
ment, and  especially  not  to  a judgment  in  an  action  for  tort. 

Rex  ex  rel.  Macnamara  v.  Heffernan  (1904),  7 O.L.R.  289,  not  followed. 

Although  the  term  is  used  for  convenience,  a contract  of  record  differs 
entirely  from  the  ordinary  conception  of  a contract,  in  that  the 
liability  is  not  one  voluntarily  assumed  by  the  parties  but  is  imposed 
upon  them  ah  extra,. 

The  decision  of  a Judge  of  the  Supreme  Court  of  Ontario,  upon  an 
application  under  the  Municipal  Act,  sec.  161,  to  declare  void  the 
election  of  a member  of  the  council,  being  final,  it  is  not  open  to  the 
Judge  to  refer  an  application  before  him  to  a Divisional  Court,  under 
sec.  32  of  the  Judicature  Act.  If  he  has  reason  to  doubt  the  correct- 
ness of  a previous  decision  of  another  Judge,  he  must  dispose  of  the 
case  before  him  according  to  his  own  opinion. 

A judgment  for  costs  having  been  obtained  by  a town  corporation 
against  the  defendant,  it  was  held,  assuming  that  the  judgment  had 
not  been  satisfied,  that  the  defendant  was  not,  by  reason  of  the  judg- 
ment, ineligible  for  election  as  mayor  of  the  town. 

Semble,  where  the  claim  in  an  action  is  founded  upon  tort,  the  costs 
are  damages  incidental  to  and  an  increment  upon  the  damages 
awarded  in  the  action,  and  a claim  for  damages  for  tort  is  not  trans- 
muted into  a contract  because  a judgment  is  obtained. 

An  appeal  by  the  defendant  from  an  order  of  the  Judge  of  the 
County  Court  of  the  County  of  Welland  declaring  void  the  election 
of  the  defendant  as  Mayor  of  the  City  of  Welland,  upon  the  ground 
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Middleton,  J.  that  he  had  an  interest  in  a contract  with  the  city  corporation, 
1923  within  the  meaning  of  sec.  53(1) (p)  of  the  Municipal  Act  1922, 
12  & 13  Geo.  V.  ch.  72.* 

February  13.  The  appeal  was  heard  by  Middleton,  J.,  in 
Chambers. 

A.  Courtney  Kingstone,  K.C.,  for  the  defendant. 

W.  M.  German , K.C.,  for  the  relator. 


Rex  ex  rel. 
Ball 
v . 

Hughes. 


February  21.  Middleton,  J. : — The  fact  is  that  an  action  was 
brought  against  the  Municipal  Corporation  of  the  City  of  Welland 
for  damages  by  reason  of  an  accident  upon  a highway.  The  defend- 
ant was  made  a third  party  in  that  action,  with  the  result  that  the 
plaintiffs  recovered  against  the  defendant  corporation  the  sum  of 
$800,  with  costs,  and  the  defendant  corporation  recovered  over 
against  the  third  party  the  amount  of  this  .verdict  and  costs,  together 
with  its  own  costs  of  defence.  The  third  party  instituted  an 
appeal,  but  finally  discontinued  it,  and  paid  the  amount  of  the  ver- 
dict to  the  plaintiffs. 

Some  negotiations  took  place  looking  toward  the  release  of 
the  claim  by  the  defendant  corporation  for  its  costs  against  the  third 
party ; and,  notwithstanding  some  informality  in  what  took  place,  it 
was  supposed  that  this  claim  had  been  released.  The  municipality 
itself  has  paid  its  solicitor.  No  satisfaction  has  been  entered  up 
upon  the  judgment,  and  it  may  be  that  technically  what  took  place 
was  insufficient  to  amount  to  a satisfaction,  and  it  also  may  well  be 
that  the  municipality  has  no  power  to  forgo  a claim  that  has  passed 
into  a judgment. 

The  learned  County  Court  Judge  has  taken  the  view  that  the 
judgment  is  as  yet  unsatisfied,  and,  following  the  decision  of  Mr. 
Justice  Teetzel  in  Rex  ex  rel.  Macnamara  v.  Heffernan  (1904),  7 
OX.R.  289,  has  unseated  the  appellant.  The  judgment  of  my 
learned  brother  Teetzel  unquestionably  justifies  the  decision  of  the 
County  Court  Judge  in  the  present  case.  Unfortunately,  there  is 
no  further  right  of  appeal,  so  tha£  my  decision  upon  this  motion 
is  final.  Full  consideration  has  convinced  me  that  the  judgment  is 
erroneous,  and  for  that  reason  I should  be  desirous  of  referring  the 
question  to  a Divisional  Court  for  consideration  pursuant  to  sec,  32 
of  the  Judicature  Act;  but,  on  consultation  with  my  Lord  the  Chief 
Justice  of  Ontario,  I find  that  in  his  view,  as  well  as  my  own,  the 
jurisdiction  I exercise  being  a special  jurisdiction  conferred  by 


* 53. — (1)  The  following  shall  not  he  eligible  to  he  elected  a mem- 
ber of  a council  to  be  entitled  to  sit  or  vote  therein:  .... 

(29)  A person  having  ....  an  interest  in  any  contract  with 
the  corporation 
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the  Municipal  Act,  sec.  161,  it  is  not  open  to  me  to  make  the  sug- 
gested reference,  and  in  our  view  it  is  my  duty  to  dispose  of  the 
matter  according  to  my  own  opinion. 

In  my  opinion,  the  word  “ contract  ” as  used  in  the  Municipal 
Act  in  the  section  in  question  does  not  apply  to  a judgment, 
particularly  a judgment  in  an  action  for  tort.  A judgment  is 
frequently  spoken  of  as  a contract  of  record,  but  this  expression 
has  been  regarded  as  unfortunate  and  as  conveying  an  entirely 
erroneous  impression.  The  context  of  the  word  in  the  statute 
indicates  to  me  that  the  Legislature  intended  to  use  it  in  the  com- 
mon and  colloquial  sense  as  meaning  an  agreement  deliberately 
entered  into  between  parties. 

Story  defines  a contract  as  “ a deliberate  engagement  between 
competent  parties  upon  a legal  consideration  to  do  or  abstain  from 
doing  some  act” — a definition  which  was  adopted  by  Lord  Justice 
Brett  in  Wilson  v.  Bury  (1880),  5 Q.B.D.  518. 

Halsbury  in  discussing  the  question  says,  vol.  7,  p.  332,  “ Con- 
tracts of  record  . . . are  not  contracts  in  the  sense  in  which 

that  term  is  here  employed, : ” i.e.,  in  the  discussion  of  contracts 
generally. 

'Sir  William  Anson,  Contracts,  15th  ed.,  p.  68,  says:  “ There 
is  little  of  the  true  nature  of  a contract  in  the  so-called  contracts  of 
record.  Judgments  are  obligations  dependent  for  their  binding 
force,  not  on  the  consent  of  the  parties,  but  upon  their  direct 
promulgation  by  the  sovereign  authority  acting  in  its  judicial 
capacity.” 

It  has  frequently  been  pointed  out  that,  although  the  term 
is  used  for  convenience,  a contract  of  record  differs  entirely 
from  the  ordinary  conception  of  a contract,  in  that  the  liability  is 
not  one  voluntarily  assumed  by  the  parties  but  imposed  upon  them 
ab  extra.  See  O’Brien  v.  Young  (1884),  95  N.Y.  428;  Black  on 
Judgments,  paras.  7-11;  and  Lord  Mansfield’s  judgment  in 
Bidleson  v.  Whytel  (1764),  3 Burr.  1545,  1548. 

With  great  respect  to  my  learned  brother,  I think  that  he  has 
fallen  into  the  error  of  discussing  the  question  whether  an 
action  of  debt  would  lie  upon  a judgment,  instead  of  the  precise 
question  as  to  the  meaning  to  be  attributed  to  this  word  when 
used  by  the  Legislature.  Unquestionably  an  action  of  debt  will 
lie,  but  this  is  not  the  test.  The  statute  imposing  this  disqualifica- 
tion is  highly  penal  in  its  nature  and  operates  to  defeat  the  will  of 
the  electors,  and  so  its  provisions  ought  to  be  strictly  construed.  It 
is  not  enough  to  assume  that  the  motive  of  the  Legislature  is  to 
prevent  one  elected  to  a municipal  council  being  in  any  way 
personally  interested  in  matters  concerning  the  municipality.  The 
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Middleton,  J. precise  terms  of  the  statute  must  be  construed:  if  the  case  falls 
within  it,  there  is  disqualification ; if  it  does  not,  the  Court  has  no 

power  to  disqualify  by  analogy.  For  all  I know,  the  Legislature 

might  think  it  reasonable  to  disqualify  one  who  chooses  to  make  a 
contract  and  not  reasonable  to  disqualify  one  who  is  sued  against 
his  will. 

Mr.  German  rightly  pointed  out  what  he  thought  to  he  an 
anomaly  which  would  result  from  holding  that  a judgment  was 
not  within  the  statute.  He  said  that  it  would  be  an  extraordinary 
thing  if,  there  being  a contract  which  would  disqualify,  a judg- 
ment being  obtained  upon  it  would  remove  the  disqualification.  I 
think  this  is  entirely  to  misunderstand  the  situation.  A judgment 
founded  upon  a contract  does  not  bring  the  contractual  relation- 
ship to  an  end ; it  passes  f roim  being  a simple  contract  to  a contract 
of  record,  but  the  contract  remains. 

There  is  much  in  the  bankruptcy  cases  dealing  with  the  effect 
of  bankruptcy  upon  the  costs  awarded  to  shew  that  costs  which  are 
awarded  in  an  action  of  contract  are  an  increment  to  the  contract, 
and  that  a discharge  in  bankruptcy  will  operate  to  discharge  from 
liability  for  the  costs  as  well  as  for  the  debt.  Where  the  claim  is 
founded  not  upon  contract  but  upon  tort,  it  would  seem  to  me  to 
be  fair  reasoning  to  argue  that  the  costs  are  damages  incidental  to 
and  an  increment  upon  the  damages  awarded  in  the  action,  and  that 
a claim  for  damages  for  tort  is  not  transmuted  into  a contract 
because  a judgment  is  obtained.  It  is  not  necessary  to  follow  this 
through  the  cases  where  the  discussion  has  been  described  as 
“ laborious  and  powerful/’  but  the  law  may  be  garnered  from  the 
decisions  in  Ex  p.  Hill  (1806),  11  Yes.  646,  and  Ex  p.  Toucher 
(1824),  1 Glyn  & Jameson  385. 

The  appeal  should  be  allowed  and  the  Mayor  should  be  restored 
to  his  seat.  He  should  also  have  his  costs  throughout. 
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[ROSE,  J.] 

Re  Liddell. 

Insurance  (Life) — Death  in  Lifetime  of  Assured  of  '‘Sole  Preferred 

Designated  Beneficiary” — Policies  Payable  in  that  Event  to  Estate 

of  Assured — Will  Made  after  Death  of  Beneficiary  Expressly  Dealing 

with  Proceeds  of  Policies — Trusts  for  Benefit  of  Persons  not  of 

Class  of  Preferred  Beneficiaries — Exercise  of  Right  Given  by  sec. 

178(7 ) of  Ontario  Insurance  Act. 

An  insurance  company  issued  to  L.  two  policies  upon  his  life,  one  pay- 
able on  his  death  to  his  named  wife,  or,  in  the  event  of  her  prior 
death,  to  his  executors,  administrators,  or  assigns;  the  other  payable 
to  L.  himself  if  he  should  live  until  the  1st  September,  1930,  or,  in 
case  he  should  die  before  that  day,  to  his  named  wife,  or,  in  case 
she  should  predecease  him,  to  his  executors,  administrators,  or 
assigns.  The  named  wife  died  in  1917.  Two  children  of  her  mar- 
riage survived.  L.  married  again,  and  in  1921  made  a will  by  which 
he  gave  all  the  residue  of  his  estate,  including  expressly  the  proceeds 
of  “ all  insurance  policies  payable  to  my  estate,”  to  his  executors 
upon  trusts  for  the  benefit,  among  others,  of  the  father  and  sister  of 
L. — the  effect  of  which  would  be  to  confer  an  interest  upon  persons 
who  were  not  members  of  the  class  of  preferred  beneficiaries  accord- 
ing to  sec.  178(1)  of  the  Ontario  Insurance  Act,  R.S.O.  1914,  ch.  183. 
L.  died  in  September,  1922:  — 

Held,  that  the  first  wife  of  L.  was  a “ sole  preferred  designated  bene- 
ficiary ” within  the  meaning  of  subsec.  7 of  sec.  178  of  the  Act. 

Re  Naubert  (1919),  46  O.L.R.  210,  distinguished. 

The  first  wife  having  died,  L.  had  the  right  to  declare  the  policy  moneys 
to  be  for  the  benefit  of  whom  he  chose,  whether  members  of  the  pre- 
ferred class  or  not ; and  he  had  effectively  exercised  that  right. 

Re  Goatbe  (1922),  ante  118,  distinguished. 

Motion  by  the.  executors  of  the  will  of  W.  J.  R.  Liddell, 
deceased,  for  an  order  directing  the  Excelsior  Life  Insurance  Com- 
pany to  pay  to  the  applicants  the  moneys  payable  under  two  policies 
of  insurance  upon  the  life  of  the  deceased. 

The  motion  was  heard  in  the  Weekly  Court,  Toronto. 

E.  E.  Bead,  for  the  executors  and  for  J.  E*  Liddell,  the  father 
of  the  testator. 

F.  W.  Harcourt,  K.C.,  Official  Guardian,  for  the  sons  of  the 
testator. 

W.  Lawr,  for  the  widow. 

G.  H.  Sedgewich , for  the  Excelsior  Life  Insurance  Company. 

February  23.  Rose,  J. : — I do  not  quite  understand  the  form 
of  the  motion.  What  is  asked  is  an  order  directing  the  Excelsior 
Life  Insurance  Company  to  pay  to  the  executors  the  moneys  pay- 
able under  two  policies  issued  by  that  company  to  the  testator:  but 
the  matter  was  argued  as  if  what  was  involved  was  a question  raised 
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by  the  executors,  under  Rule  600,  as  to  the  respective  rights  of 
those  claiming  under  the  will  and  those  claiming  adversely  to  it, 
and  I understand  that  what  is  really  sought  is  a declaration  as  to 
those  rights.  The  notice  of  motion  may,  therefore,  be  taken  to  be 
amended  accordingly,  and  I shall  state  my  opinion  upon  the  ques- 
tion argued. 

The  company  issued  to  the  testator  two  policies,  one  for 
$5,000,  payable,  on  the  death  of  the  assured,  to  his  wife,  Isabella 
Bods  Liddell,  “ or  in  the  event  of  her  prior  death,  to  the  executors, 
administrators,  or  assigns  of  the  assured/’  and  the  other  for  $1,000, 
payable  to  the  assured  if  he  should  live  until  the  1st  September, 
1930,  or,  in  case  he  should  die  before  that  day,  “ to  Isabella  Dods 
Liddell,  the  wife  of  the  assured,  or,  in  case  she  (should)  predecease 
the  assured,  to  the  executors,  administrators,  or  assigns  of  the 
assured.” 

Isabella  Bods  Liddell  died  in  July,  1917.  Two  children  of  her 
marriage  survive,  and  are  represented  by  the  Official  Guardian 
upon  this  motion.  The  assured  married  again,  and  in  November, 
1921,  made  a will  by  which  he  gave  all  the  residue  of  his  estate, 
including,  expressly,  the  proceeds  of  all  insurance  policies  payable 
to  his  estate,  to  his  executors  upon  trusts  which,  if  the  proceeds 
of  the  policies  in  question  are  affected,  will,  in  a certain  event, 
have  the  effect  of  giving  to  the  father  and,  after  his  death,  to  the 
sister  of  the  testator  a certain  interest  in  the  income  to  be  derived 
from  the  investment  of  part  of  the  policy  moneys — that  is  to  say, 
will  have  the  effect  of  conferring  an  interest  upon  persons  who  are 
not  members  of  the  class  of  preferred  beneficiaries  as  described  in 
sec.  178(1)  of  the  Ontario  Insurance  Act,  R.S.O.  1914,  ch.  183. 
The  testator  died  on  the  12th  September,  1922.  The  Official 
Guardian  and  Mr.  Lawr,  acting  for  the  widow,  contend  that  there 
has  been  no  effective  disposition  by  the  testator  of  the  policy 
moneys ; that  these  moneys  are  not  payable  to  the  executors,  but 
are  to  be  disposed  of  in  accordance  with  sec.  178(4),  as  enacted 
by  6 Geo.  V.  ch.  36,  sec.  5,  and  as  interpreted  by  Middleton,  J.,  m 
Be  Dickenson  and  North  American  Life  Assurance  Co.  (1919),  46 
O.L.R.  380 ; and  that  the  shares  of  the  infants  ought  to  be  paid  into 
Court. 

In  my  opinion,  the  case  is  governed  by  subsec.  7 of  sec.  178. 
By  that  subsection  it  is  enacted  that  “ if  a sole  preferred  designated 
beneficiary  dies  in  his  (the  assured’s)  lifetime,  he  may  by  a declara- 
tion provide  that  the  share  ...  of  the  person  ...  so 
dying  shall  be  for  the  benefit  of  the  assured  or  of  his  estate  or  of 
any  other  person,  whether  or  not  such  person  belongs  to  the  pre- 
ferred class.”  I think  that  the  first  wife  of  the  testator  was  “ a sole 
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preferred  designated  beneficiary*”  within  the  meaning  of  the  sub- 
section. The  case  is  not  like  Re  Naubert  (1919),  46  O.L.R.  210. 
In  that  case  the  policy  provided  for  payment  to  the  wife  of  the 
assured,  naming  her,  “ or  in  the  event  of  her  death,  then  to  the 
heirs,  executors,  administrators,  or  assigns  of  the  assured.”  By  sec. 
163(1)  the  word  “ heirs,”  as  used  in  a contract  of  insurance,  is 
given  a definition,  and  Riddell,  J.,  held  that  the  insurance  was  not 
one  “ for  the  benefit  of  the  wife  only  ” within  the  meaning  of  sec. 
178(4)  as  amended,  for  on  its  face  it  was  for  the  benefit  of  two  sets 
of  beneficiaries — the  named  wife,  if  she  lived,  the  “ heirs,”  etc.,  if 
she  died.  If  I may  say  so,  I see  no  reason  at  all  to  doubt  the  correct- 
ness of  that  decision;  but  it  does  not  touch  this  ease,  where  the 
policies  say  nothing  about  e<  heirs,”  but  simply  provide  that,  in  the 
event  of  the  death  of  the  named  wife,  the  money  shall  be  paid  to 
the  executors,  etc.,  who  are  not  “ beneficiaries.”  Here,  as  I have 
said,  I think  the  named  wife  was  u a sole  preferred  designated 
beneficiary.”  That  being  so,  and  she  having  died,  the  testator  had 
the  right  to  declare  the  policy  moneys  to  be  for  the  benefit  of  whom 
he  chose,  whether  or  not  the  persons  chosen  were  members  of  the 
preferred  class;  and  I think  he  exercised  his  right.  The  policies, 
upon  the  death  of  the  named  wife,  became,  by  their  terms,  payable, 
upon  the  death  of  the  assured,  to  his  executors,  administrators,  or 
assigns.  The  words  of  the  will,  “ all  insurance  policies  payable  to 
my  estate,”  were,  therefore,  apt  words  to  use  in  describing  thorn, 
and  these  words  are  not  weakened  by  the  fact  that,  in  a later  clause, 
the  testator,  in  giving  a list  of  his  belongings,  includes  what  he 
calls  ce  my  insurance  policies.”  For  a reference  to  the  cases  in  which 
there  is  a discussion  of  the  manner  in  which  wills  must  designate 
the  policies  if  they  are  to  he  effective  as  declarations  under  Lie  Act, 
see  Re  Naubert , supra,  and  Re  Baeder  and  Canadian  Order  of 
Chosen  Friends  (1916),  36  O.L.R.  30,  and  see  sec.  171(5). 

In  my  opinion,  there  is  no  conflict  between  what  I am  deciding 
and  what  was  decided  in  Middleton,  J.,  in  Re,  Goatbe  (1922), 
ante  118,  cited  by  Mr.  Harcourt.  In  that  case  there  had  been  no 
will  or  other  declaration  made  by  the  assured  after  the  death  of 
the  wife  named  in  the  policy. 

There  will  be  a declaration  in  accordance  with  the  foregoing. 
Costs  of  all  parties  should  be  paid  out  of  the  insurance  moneys, 
which,  as  I understand,  the  company  is  ready  to  pay  to  the  persons 
declared  entitled. 


Rose,  J. 
1923. 

Re  Liddell. 


480 


ONTARIO  LAW  REPORTS. 


[VOL. 


1923. 
Feb.  27. 


[MIDDLETON,  J.] 

Re  Walker. 

Will — Legacy  Given  to  Person  Known  by  Testatrix  to  be  Dead — Mistake 
of  Draftsman — Ambiguity — Admission  of  Parol  Evidence  to  Indi- 
cate Person  Intended. 

To  the  general  rule  against  the  admissibility  of  outside  evidence  of  the 
intention  of  a testator  there  is  an  exception:  if  the  will,  read  in  the 
light  of  surrounding  circumstances,  which  may  always  be  shewn,  is 
ambiguous,  evidence  may  be  received  to  solve  the  ambiguity. 

The  Court  cannot  assume  that  the  testator  intended  to  make  a devise 
or  bequest  to  a non-existing  person.  If  a person  who  is  dead,  to  the 
knowledge  of  the  testator,  is  named  in  the  will  as  a beneficiary,  it  is 
the  duty  of  the  Court  to  ascertain  whom  he  did  intend,  and  in  that 
inquiry  it  is  competent  for  the  Court  to  receive  parol  evidence. 

Where  the  testatrix  in  her  will  named  as  a legatee  a nephew  who  was 
dead,  parol  evidence  was  admitted  to  shew  that  another  nephew,  of 
the  same  surname  and  otherwise  answering  the  description  in  the 
will,  was  intended,  and  he  was  held  entitled  to  take  the  legacy. 
Review  of  the  authorities. 

In  re  Halston,'[  1912]  1 Ch.  435,  followed. 

Motion  by  Harry  J.  Parkin  for  an  order  determining  a ques- 
tion arising  upon  the  will  of  Ellen  Fitze  Walker,  deceased. 

February  14.  The  motion  was  heard  in  the  Weekly  Court, 
Toronto. 

J.  Allen , for  the  applicant. 

E.  F.  Raney,  for  the  executors. 

P.  E.  F.  Smily,  for  the  residuary  legatees. 

February  27.  Middleton,  J. : — The  testatrix  died  on  the  30th 
May,  1922,  having  made  her  will  on  the  30th  March  previous. 

By  the  will,  various  legacies  are  given  to  nephews  and  nieces, 
inter  alia  “to  my  nephew  Frank  Parkin  of  Chicago  the  sum  of 
$2,500.”  This  legacy  is  claimed  by  Harry  J.  Parkin,  who  is  not 
named  in  the  will,  Frank  Parkin  having  been  dead,  to  the  know- 
ledge of  the  testatrix,  for  many  years. 

An  affidavit  by  Gertrude  Hannah,  a widow  and  an  intimate 
friend  of  the  deceased,  is  tendered,  shewing  that  she  drew  the  will 
and  that  she  was  instructed  not  to  mention  Frank  Parkin  in  the 
will,  as  he  was  dead,  but  to  give  Harry  J.  Parkin  $2,500 — and  that, 
being  nervous  and  excited  at  her  unfamiliar  task,  she  put  in  the 
wrong  name,  and  the  error  was  not  discovered  until  after  the  death. 

To  the  fundamental  rule  that  the  Court  cannot  regard  evidence 
of  error  in  the  drawing  up  of  the  will,  and  that  it  alone  must  be 
looked  at  to  ascertain  the  wishes  of  the  testator,  there  is  but  one 
exception.  If  the  will,  read  in  the  light  of  surrounding  eircum- 
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stances,  which  may  always  be  shewn,  is  ambiguous,  then  evidence 
of  the  testator’s  intention  may  be  received  to  solve  the  ambiguity. 
If,  in  the  light  of  surrounding  circumstances,  there  is  no  ambiguity, 
then  the  case  is  one  of  those  painful  cases  in  which  the  testator’s 
intention  is  defeated  by  a rule  of  law  which  is  too  strong  to  permit 
of  a contrary  conclusion,  combined  with  an  unfortunate  mistake  of 
the  draftsman.  (See  per  Lindley,  L.J.,  in  In  re  Fish , [1894]  2 Oh. 
83).  Strong  illustration  is  found  in  the  old  cases  of  Brown  v.  Selwin 
(1734),  Cas.  t.  Talb.  240;  Walpole  v.  Cholmondeley  (1797),  7 T.R. 
138;  Walpole  v.  Orford  (1797),  3 Yes.  402;  and  Newburgh  v.  New- 
burgh (1820),  5 Mad.  364,  1 M.  & Sc.  352.  In  the  last  case 
the  testator  intended  to  give  his  widow  a life-estate  in  lands  in 
two  counties.  One  county  was  omitted  by  a conveyancer’s  mistake, 
but,  though  the  case  was  carried  to  the  Lords,  no  remedy  was  found. 
These  cases  and  others  collected  in  Jarman  on  Wills,  6th  ed.,  p. 
486  et  seq.,  shew  the  general  rule  against  the  admissibility  of  evi- 
dence of  intention. 

In  the  second  edition  of  Hawkins,  that  “ most  accurate  writer 
and  pre-eminent  authority,”  the  rule  is  formulated  from  a manu- 
script revision  by  Mr.  Hawkins  thus  (p.  14)  : “ Evidence  of  the 

circumstances  surrounding  the  testator  at  the  date  of  the  will,  the 
state  of  his  family,  and  his  property,  is  admissible  in  aid  of  con- 
struction. But,  evidence  to  shew  what  were  the  actual  testamentary 
intentions  of  the  testator  (as  the  instructions  for  will,  declarations 
as  to  what  he  would  do  or  had  done  by  his  will  and  the  like)  are 
admissible  only,  (a)  To  determine  which  of  several  persons  or 
things  was  intended  under  an  equivocal  description ; (b)  to  rebut, 
or  again  to  support,  a bare  legal  presumption.’  ” 

In  Theobald,  7th  ed.  (1908),  p.  265,  it  is  said:  “ The  testator 
cannot  be  supposed  to  intend  to  benefit  a person  whom  he  knows 
to  be  dead  at  the  date  of  his  will,  though  such  person  may  accur- 
ately answer  the  description  given.  In  such  a case-  some  other  per- 
son not  fully  satisfying  the  description  may  take.” 

Since  this  was  published,  In  re  Halston,  [1912]  1 Ch.  435, 
has  been  decided  by  Eve,  J.  Be  Fly  (1891),  65  L.T.R.  452,  had 
struck  a discordant  note.  There  Kekewich,  J.,  had  determined  that 
where  there  had  been  a person  in  existence  known  to  the  testator 
named  by  the  will  there  could  not  be  said  to  be  an  ambiguity  which 
would  permit  the  admission  of  parol  evidence  of  intention.  Eve, 
J .,  refused  to  follow  this,  as  being  in  conflict  with  the  cases  quoted 
in  Theobald  as  the  foundation  of  the  rule,  and  thus  states  the 
principle  (p.  438)  : " To  begin  with,  one  cannot  assume  that  the 
testator  intended  to  make  a devise  to  a non-existing  person,  he 
must  have  contemplated  some  person,  whom  at  least  he  believed  to 
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Middleton,  J.  be  alive  at  the  date  of  his  will,  as  the  object  of  his  bounty,  and  the 
1923.  °f  the  Court  is  to  ascertain,  if  practicable,  whom  he  did 

Re  \Valker.  intend‘  To  do  this  ^ is  obvious  that  in  most  cases  recourse  must  be 
' had  to  evidence  outside  the  will,  and  the  cases  shew  that  in  pur- 
suing the  inquiry  it  is  competent  for  the  Court  to  receive  parol 
evidence.” 

Applying  the  law  to  this  case,  the  named  nephew  being  dead, 
and  it  thus  being  plain  that  the  testatrix  meant  some  one  else,  parol 
evidence  to  shew  who  was  intended  may  be  resorted  to,  and  the 
real  intention  is  made  abundantly  plain. 

If  this  is  carried  to  the  logical  extreme,  the  statute  calling  for 
wills  to  be  in  writing  seems  in  danger  of  judicial  repeal ; but  in 
this  case,  when  once  you  know  that  Frank  was  not  intended,  there 
remains  in  the  written  document  enough  to  shew  an  intention  to 
benefit  a nephew  in  Chicago,  wrongly  named  so  far  as  his  Christian 
name  is  concerned.  All  other  living  members  of  the  Parkin  family 
are  remembered,  and,  eliminating  them,  the  applicant  alone 
remains.  But  why  guess  the  intention  when  credible  proof  is  at 
hand  ? 

I have  investigated  the  matter  at  some  little  length  to  shew  that 
the  decision  does  not  rest  upon  one  case  alone,  but  upon  a general 
rule  widely  recognised. 

T am  much  indebted  to  Mr.  Allen  for  his  clear  argument. 

Declare  that  the  applicant  takes  the  legacy  in  question.  Costs 
out  of  the  estate. 


[APPELLATE  DIVISION.] 


March  3. 


Re  McCarthy. 


Absentee — Motion  for  Declaration  under  Absentee  Act,  1920,  10  & 11 
Geo.  V.  ch.  36 — Disappearance  — Evidence  — “ Beyond  Reasonable 
Doubt  ” — Secs.  3 and  4(1)  of.  Act — Residence — Domicile — Money  in 
Court  in  Ontario — Maintenance  of  Infant  i Children — Jurisdiction  of 
Court. 


M.  was  born  and  lived  in  Ontario  till  1911,  when  his  wife  died.  His 
three  children  were  sent  to  Michigan,  where  they  lived  with  his 
wife’s  sister.  M.  also  went  to  Michigan,  but  contributed  nothing 
toward  the  maintenance  of  his  children.  In  1916,  he  married  again; 
in  1920,  he  instituted  proceedings  for  a divorce;  in  May,  1921,  he  dis- 
appeared— leaving  no  trace.  His  farm  in  Ontario  had  been  sold  by 
the  mortgagees,  and  a surplus  of  more  than  $2,000  had  been  paid  into 
Court— he  had  no  other  property  in  Ontario.  In  1923,  an  application 
was  made  on  behalf  of  his  children  by  their  aunt  for  an  order  de- 
claring him  an  “ absentee  ” within  the  meaning  of  the  Absentee  Act, 
10  & 11  Geo.  V.  ch.  36,  appointing  a committee,  and  allowing  his 
estate  to  be  used  for  the  maintenance  of  his  children,  who  had 
reached  the  ages  of  19,  17,  and  15  respectively:  — 
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Held,  having  regard  to  the  definition  of  “ absentee  ” in  sec.  3 of  the 
Act  and  the  requirements  of  sec.  4(1)  as  to  evidence,  that  he  was  not 
an  “absentee”  within  the  meaning  of  the  Act:  he  had  no  “usual 
place  of  residence”  in  Ontario;  and,  assuming  that  it  was  enough  to 
shew  “ domicile  ” in  the  technical  sense,  it  could  not  be  said  that  the 
evidence  shewed  “ beyond  reasonable  doubt  ” that  he  had  not  changed 
his  domicile  when  he  went  to  Michigan  in  1911  and  lived  there  for 
10  years. 

Primd  facie,  an  Act  of  the  Legislature  is  not  intended  to  apply  to  a per- 
son not  subject  to  its  jurisdiction.  “ Domicile,”  in  sec.  3,  may  mean 
“dwelling  place  or  home;”  and  this  Court  would  not  declare  a resi- 
dent of  Michigan  to  be  an  absentee  or  dead. 

The  purpose  of  the  Act  is  to  provide  for  the  care  of  the  estate  of  one 
who  has  disappeared — here  the  estate  was  in  Court  and  needed  no 
further  care. 

The  application  was  refused. 

Motion  by  Mary  O’Connor  for  an  order  declaring  Jeremiah 
McCarthy  an  ci  absentee/’  within  the  meaning  of  the  Absentee  Act, 
1920,  10  & 11  Geo.  V.  ch.  36,  appointing  a committee  of  his  estate, 
and  allowing  his  estate  to  be  used  for  the  maintenance  of  his  infdnt 
children. 

February  28.  The  motion  was  heard  by  Middleton,  J.,  in  the 
Weekly  Court,  Toronto. 

I.  Levinter , for  the  applicant. 

'LyJe  Ramsey , for  the  Official  Guardian,  representing  the 
infants. 

March  3.  Middleton,  J. : — The  motion  has  three  branches — 
the  first  two  are  a means  to  the  third — and,  save  as  a means  of  get- 
ting money  for  the  children  or  McCarthy’s  sister-in-law,  with 
whom  they  reside,  the  motion  would  not  be  made. 

McCarthy  was  born  in  Ontario  in  1877,  and  owned  a farm  in 
Maidstone,  Essex  county,  where  he  lived  until  1911,  when  his  wife 
died.  His  three  children  were  sent  to  Detroit,  where  they  have 
lived  with  the  wife’s  sister.  McCarthy  went  to  Detroit,  but  did 
nothing  toward  the  maintenance  of  his  daughters. 

In  1916  he  married  again.  The  marriage  was  not  happy,  and 
McCarthy  instituted  divorce  proceedings  against  his  wife  in  March, 
1920.  The  wife  in  turn  accused  him  of  infidelity,  “ drinking  and 
chasing  after  other  women.”  In  May,  1921,  he  disappeared — no 
one  knows  how.  The  suggestion  evidently  is  that  he  committed 
suicide.  It  is  just  as  probable  that,  tired  and  disgusted  with  his 
domestic  situation,  he  simply  sought  pastures  new.  He  may  well 
be  insane,  for  the  evidence  points  that  way. 

His  farm  in  Ontario  has  been  sold  by  the  mortgagees,  and  a 
surplus  of  over  $2,000  has  been  paid  into  Court.  He  has  no  other 
property  in  Ontario,  but  is  said  to  have  an  interest  in  the  estate  of 
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Middleton,  J.  a deceased  brother.  The  exact  nature  and  amount  are  not  disclosed 

2923.  by  the  Detroit  solicitor  who  makes  an  affidavit,  though  fully  aware 

of  the  situation,  as  he  is  executor  of  the  brother  and  was  solicitor 

Re 

McCarthy,  for  McCarthy. 

Under  the  statute  in  question,  10  & 11  Geo.  V.  ch.  .36,  sec. 
4(1),  the  application  is  to  be  supported  by  evidence  which  satisfies 
the  Court  “ beyond  reasonable  doubt  ” that  the  individual  in  ques- 
tion is  an  absentee. 

An  absentee  is  defined  by  sec.  3 as  “ one  who,  having  had  his 
usual  place  of  residence  or  domicile  in  Ontario,  has  disappeared; 
whose  whereabouts  are  unknown  and  as  to  whom  there  is  no  know- 
ledge as  to  whether  he  is  alive  or  dead.” 

All  parts  of  this  definition  are,  of  equal  importance  and  call  for 
equally  satisfactory  evidence.  This  man  had  no  usual  place  of 
residence  in  Ontario — and,  even  assuming  that  it  is  enough  to  shew 
domicile  in  the  technical  sense  of  the  word,  I am  by  no  means 
satisfied  beyond  reasonable  doubt  that  this  man  did  not  change  his 
domicile  in  the  technical  sense  when  he  went  to  Detroit  in  1911, 
and  lived  there  for  10  years. 

I feel  great  doubt  about  the  “ disappearance.”  The  second  wife 
and  children  do  not  know  where  the  man  is.  The  Act  is  not 
intended  to  cover  cases  in  which  a man  for  his  own  purposes  con- 
ceals himself. 

But  “ domicile  ” is  not  always  used  in  its  technical  sense,  it 
may  mean  “ dwelling  place  or  home.”  Prima  facie , an  Act  of  our 
Legislature  is  not  intended  to  apply  to  persons  not  subject  to  its 
jurisdiction:  Adam  y.  British  and  Foreign  Steamship  Co .,  [1898] 
2 Q.B.  430  ; Life  Publishing  Co.  v.  Pose  Publishing  Co.  (1906), 
12  O.L.R.  386.  It  would  be  a strange  thing  for  our  Courts  to 
declare  a resident  of  Detroit  an  absentee  or  dead. 

The  scope  of  the  Act  is  to  provide  for  the  care  of  the  estate  of 
some  one  who  has  disappeared.  Here  the  Ontario  estate  is  in  Court 
and  needs  no  further  care.  It  is  not  suggested  that  we  can  here 
appoint  any  one  to  look  after  the  claim  against  the  deceased 
brother’s  estate  in  Detroit. 

The  Absentee  Act  (sec.  9)  gives  the  committee  and  the  Court 
the  same  power  as  the  committee  of  the  estate  of  a lunatic,  and 
under  the  Lunacy  Act,  R.S.O.  1914,  ch.  68,  sec.  12,  the  committee 
may,  in  the  discretion  of  the  Court,  apply  the  property  of  the 
lunatic  for  the  maintenance  of  his  family.  The  daughters  are  now 
19,  17,  and  15;  they  do  not  shew  that  they  are  not  now  self-sup- 
porting. The  father  has  done  nothing  for  them  for  10  or  12  years. 
They  now  ask  that  the  money  be  paid  to  their  aunt,  not  for  their 
present  support,  but  as  their  property,  on  the  theory  that  the  father 
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is  dead  and  the  money  is  theirs,  and  their  aunt  is  their  guardian,  Middleton,  J. 
appointed  by  the  Detroit  Courts  on  the  theory  that  they  have  a 1923. 
Michigan  domicile,  though  their  father  has  not.  ReT 

The  motion  fails  in  every  aspect.  McCarthy. 

When  an  administrator  is  appointed  the  money  can  be  paid  to 
him. 


Mary  O’Connor  appealed  from  the  order  of  Middleton,  J . 

April  27.  The  appeal  was  heard  by  Meredith,  C.J.C.P., 
Riddell,  Latchford,  and  Logie,  JJ. 

The  same  counsel  appeared. 

The  Court,  at  the  conclusion  of  the  argument,  dismissed  the 
appeal  with  costs. 


[ROSE,  J.] 

Re  Dominion  Shipbuilding  and  Repair  Co.  Limited.  1923, 

Contract — Purchase  of  Goods  by  Company  in  Ontario  from  Foreign 
Company  — Security  for  Purchase-price  given  by  Foreign  Trust 
Company — “ Letter  of  Credit ” — Agreement  between  Purchaser  and 
Trust  Company — “Customer’s  Agreement ” — “ Trust  Receipts ” — 
Construction  and  Effect  of — Mortgage  to  Trust  Company  of  Goods 
Shipped  by  Vendor  — Application  of  Ontario  Law — Mortgage  of 
Goods — Title  and  Ownership — Necessity,  as  against  Creditors  of 
Purchaser,  for  Registration  under  Bills  of  Sale  and  Chattel  Mort- 
gage Act,  R.  S.  0.  191k,  ch.  135 — Purchaser-company  in  Liquidation 
— Claim  of  Trust  Company  to  Goods. 

A shipbuilding  company,  doing  business  in  Ontario  and  desiring  to 
buy  steel  from  a steel  company  in  the  United  States,  obtained  from 
a trust  company  in  the  United  States  a “letter  of  credit" — an  agree- 
ment to  accept  bills  drawn  by  the  steel  company  for  the  price  of 
steel  shipped  to  Ontario.  As  a condition  of  the  granting  of  the 
credit,  the  trust  company  took  from  the  shipbuilding  company  a 
“customer’s  agreement,”  by  which  the  shipbuilding  company  agreed 
to  pay  to  the  trust  company,  before  the  maturity  of  the  bills  accepted 
by  the  trust  company,  amounts  equivalent  to  such  bills,  interest, 
and  commission.  The  agreement  set  forth  that  the  steel  company 
was  the  agent  of  the  shipbuilding  company,  for  whose  acts  the  latter 
company  assumed  responsibility.  By  this  document  the  shipbuilding 
company  also  admitted  the  trust  company’s  ownership  of  all  goods 
imported  under  the  credit  and  consented  that  the  right  of  repossession 
might  be  exercised  by  the  trust  company  at  its  discretion.  As  steel 
was  shipped  by  the  steel  company,  drafts,  with  shipping  documents 
attached,  were  presented  to  and  accepted  by  the  trust  company. 

Then  the  trust  company  took  from  the  shipbuilding  company’s  repre- 
sentative in  the  United  States  a “ trust  receipt  ” and  handed  to  him 
the  shipping  documents.  By  the  trust  receipt  the  shipbuilding  com- 
pany acknowledged  having  received  from  the  trust  company  a bill 
of  lading,  covering  a stated  number  of  invoices  and  the  merchan- 
dise therein  referred  to,  stated  therein  to  have  been  received  “ as 


486 


ONTARIO  LAW  REPORTS. 


[VOL. 


1923. 

Re 

Dominion 
Shipbuild- 
ing AND 
Repair  Co. 
Limited. 


the  property  of  the  ...  trust  company  . . . with  authority 

to  sell  the  same,  and  in  case  of  sale  to  deliver  as  soon  as  received 
the  full  net  proceeds  thereof  direct  to  the  . . . trust  company 

. . . and  until  such  delivery  to  hold  the  same  separate  and  apart 

for  account  and  as  the  property  of  the  . . . trust  company 

. . . all  as  its  security  for  due  provision  for  the  acceptance  in 

the  sum  of”  (a  certain  number  of  dollars)  “by  the  . . . trust 

company  . . . and  as  its  security  for  the  payment  of  all  or  any 

portion  of  ” the  indebtedness  of  the  shipbuilding  company.  An 
order  having  been  made  for  the  winding-up  of  the  shipbuilding  com- 
pany, the  trust  company  claimed  certain  steel  which,  at  the  time 

■ of  the  commencement  of  the  liquidation,  was  in  the  yard  of  the 
shipbuilding  company  in  Ontario,  and  payment  of  the  value  of  steel 
which,  before  the  winding-up  order,  had  been  worked  into  vessels  by 
that  company. 

In  some  instances  the  sellers  consigned  the  steel  to  their  own  order 
and  sent  to  the  trust  company,  with  the  drafts  for  the  price,  bills  of 
lading  endorsed  by  themselves;  but  in  other  instances  this  course 
was  not  followed,  and  the  steel  in  question  on  the  appeal  could  not 
be  identified  as  steel  to  which  the  trust  company  had  acquired  title 
by  transfer  of  bills  of  lading:  — 

Held,  therefore,  that  the  trust  company’s  claim  must  depend  upon  the 
“ customer’s  agreement  ” and  the  “ trust  receipts,”  which  documents 
evidenced  what  was  in  reality  a chattel  mortgage,  good  as  between  the 
shipbuilding  company  and  the  trust  company,  but,  without  registra- 
tion, ineffective  as  against  the  creditors  of  the  shipbuilding  company. 

Semble,  that,  even  if  the  property  in  the  steel  could  have  been  found 
to  have  passed  to  the  trust  company  by  transfer  of  bills  of  lading, 
the  trust  company’s  claim  would  have  failed;  for  in  such  case  it 
must  have  been  found  that  the  shipbuilding  company,  having 
bought  the  steel,  and  having  become  entitled  (as  against  the 
sellers)  to  call  for  possession  upon  payment  of  the  price,  directed 
the  sellers  to  vest  the  legal  ownership  in  the  trust  company,  which 
advanced  the  money  (or  did  what  the  sellers  were  willing  to  treat  as 
equivalent  thereto)  and  at  the  same  time  agreed  with  the  trust 
company  for  a right  to  call  for  a discharge  of  the  security  upon  the 
payment  of  the  debt:  in  this  view  the  transaction  was  a mortgage, 
and,  as  the  law  to  be  applied  was  admittedly  the  law  of  Ontario,  the 
mortgage,  being  unregistered,  was  null  and  void  as  against  the  credi- 
tors of  the  mortgagor:  Bills  of  Sale  and  Chattel  Mortgage  Act, 


R.S.O.  1914,  ch.  135. 

Discussion  as  to  the  effect  of  “ trust  receipts.” 


An  appeal  from  the  report  of  an  Official  Referee  in  a winding- 
up  reference. 


January  15.  The  appeal  was  heard  by  Rose,  J.,  in  the  Weekly 
Court,  Toronto. 

TJ.  J.  Scott,  K.C.,  for  the  Equitable  Trust  Company  of  New 
York,  appellant. 

A.  C.  McM aster,  K.C.,  for  the  liquidator. 

Strachan  Johnston,  Iv.C.,  for  the  Standard  Bank  of  Canada. 


March  3.  Rose,  J. : — This  is  an  appeal  by  the  Equitable  Trust 
Company  of  New  \rork  from  the  report  of  Mr.  Cameron,  Official 
Referee,  whereby  it  is  found  that  the  appellant  company  is  not 
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entitled,  as  against  the  liquidator,  to  certain  steel  which,  at  the 
time  of  the  commencement  of  the  liquidation,  was  in  the  yard  of 
the  insolvent  company,  in  Toronto,  or  to  the  payment  of  the  value 
of  steel  which,  before  the  insolvency,  had  been  worked  into  vessels 
constructed  or  in  course  of  construction  by  the  insolvent  company. 
The  question  raised  relates  to  a transaction  of  a kind  which,  so  far 
as  I am  awTare,  has  not  heretofore  been  under  consideration  in  the 
Courts  of  this  Province. 

The  Dominion  Shipbuilding  and  Repair  Company  Limited  had 
its  office  and  its  plant  in  Toronto,  where  it  was  building  ships  for 
the*  Dominion  Government  and  for  others.  Desiring  to  buy  steel 
from  the  United  States  Steel  Products  Company,  which  it  could  not 
do  unless  its  account  was  guaranteed  in  some  way,  it  applied  to  the 
appellant,  the  Equitable  Trust  Company  of  New  York,  for  what 
is  called  a letter  of  credit,  that  is,  an  agreement  to  accept  bills 
drawn  by  the  United  States  Steel  Products  Company  for  the  price 
of  steel  shipped  to  Toronto.  As  a condition  of  the  granting  of  the 
credit,  the  trust  company  took  from  the  shipbuilding  company  a 
document  called  a customer’s  agreement,  by  which  the  shipbuilding 
company  agreed  to  pay  to  the  trust  company,  not  later  than  one 
day  before  the  maturity  of  the  respective  bills  accepted  by  the  trust 
company,  amounts  equivalent  to  such  bills,  respectively,  and 
interest,  where  chargeable,  and  commission.  The  agreement  set 
forth  that  the  “ users  of  the  credit”  (i.e.,  the  United  States  Steel 
Products  Company)  were  the  agents  of  the  shipbuilding  company, 
for  whose  acts  the  shipbuilding  company  assumed  responsibility, 
and  it  provided  that  delivery  of  any  documents  to  the  trust  com- 
pany should  be  sufficient  evidence  of  the  sufficiency,  genuineness, 
and  correctness  thereof,  and  of  the  good  faith  of  the  shippers.  It 
contained  also  this  clause : — 

“ We  hereby  recognise  and  admit  your  ownership  in  and  rights 
to  the  possession  and  disposal  of  all  goods,  and  the  proceeds  thereof, 
for  which  you  may  come  under  any  engagements  in  virtue  of  said 
credit,  and  also  to  the  possession  of  all  bills  of  lading  for  and  policies 
of  insurance  on  such  goods,  until  such  time  as  any  indebtedness 
or  liability  at  any  time  existing  as  against  us  in  favour  of  your- 
selves under  said  credit,  or  otherwise,  or  incurred  by  you  as  charges 
or  expenses  in  respect  of  any  shipments,  shall  have  been  fully 
paid  . . .” 

And  the  following : — 

“ Goods  imported  under  said  credit  shall  be  paid  for  or  approved 
security  lodged  with  you  before  surrender  of  documents  in  respect 
thereof,  and  in  the  event  you  may  hereafter  entrust  any  of  said 
goods  to  us  for  the  purpose  of  sale  or  otherwise,  we  consent  that  the 
right  of  repossession  may  be  exercised  at  your  discretion.” 
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As  steel  was  shipped  by  the  products  company,  drafts, 
with  shipping  documents  attached,  were  presented  to  and 
accepted  by  the  trust  company.  Then  the  trust  company 
took  from  the  shipbuilding  company’s  representative  in  New  York 
a document  called  a trust  receipt,  and  handed  to  him  the  bill  of 
lading  and  other  shipping  documents.  The  bills  of  lading,  it  is 
said,  were  in  most  instances  made  out  in  favour  of  the  shipbuild- 
ing company  or  order,  but  some  of  them  were  in  the  name  of  the 
shippers,  the  products  company,  and  duly  endorsed  before  delivery 
to  the  trust  company. 

The  trust  receipts  are  documents  by  which  the  shipbuilding 
company  acknowledges  having  received  from  the  trust  company  a 
railway  bill  of  lading,  covering  a stated  number  of  invoices,  and  the 
merchandise  therein  referred  to.  The  cars  in  which  the  merchan- 
dise was  shipped,  the  marks,  and  a description  of  the  steel  are  set 
out.  All  is  stated  to  have  been  received  “ as  the  property  of  the 
Equitable  Trust  Company  of  New  York,  with  authority  to  sell 
the  same,  and  in  case  of  sale  to  deliver  as  soon  as  received  the  full 
net  proceeds  thereof  direct  to  the  Equitable  Trust  Company  of 
New  York,  and  until  such  delivery  to  hold  the  same  separate  and 
apart  for  account  and  as  the  property  of  the  Equitable  Trust  Com- 
pany of  New  York,  all  as  its  security  for  due  provision  for  the 
acceptance  in  the  sum  of  (a  certain  number  of  dollars)  by  the 
Equitable  Trust  Company  of  New  York  . . . and  as  its  secu- 

rity for  the  payment  of  all  or  any  portion  of  ” the  indebtedness  of 
the  shipbuilding  company. 

And  the  purpose  of  the  parties  is  set  forth  in  the  receipt  as 
follows : — 

“ The  intention  of  this  arrangement  being  to  protect  and 
preserve  unimpaired  the  ownership  and  rights  of  the  said  trust 
company  in  and  to  said  property  in  whatever  form  or  condition  it 
may  be  and  the  proceeds  thereof,  and  to  give  said  trust  company 
all  rights  in  respect  to  said  property  as  provided  in  the  agreement 
signed  by  ourselves  in  connection  with  the  credit  under  which  said 
property  was  imported.” 

Each  of  these  receipts  was  signed  some  days  after  the  shipment 
of  the  steel  to  which  it  relates,  and  the  witnesses  who  gave  evidence 
before  the  Referee  were  unable  to  say  in  any  instance  whether  the 
signing  was  before  or  after  the  steel  reached  Ontario.  But,  on  the 
argument  of  the  appeal,  counsel  agreed  that  the.  law  to  be  applied 
was  the  law  of  Ontario. 

At  the  time  of  the  making  of  the  winding-up  order,  a consider- 
able quantity  of  steel  covered  by  “ trust  receipts  ” was  in  the  ship- 
building company’s  yard  in  Toronto,  some  of  it  in  the  state  in 
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which  it  had  been  shipped  by  the  United  States  Steel  Products 
Company,  and  some  of  it  in  ships  which  were  under  construction. 
The  trust  company  having  claimed  this  steel,  and  the  Standard 
Bank  having  also  claimed  it  in  virtue  of  securities  under  sec.  88 
of  the  Bank  Act,  executed  by  the  shipbuilding  company,  and  the 
trust  company  having  applied  for  an  injunction  to  restrain  the 
liquidator  from  dealing  with  it,  an  order  was  made  by  Mr.  Justice 
Orde  whereby  the  liquidator  was  given  authority  to  use  the  material, 
keeping  an  account  and  paying  into  a separate  account  all  moneys 
received,  and  the  conflicting  claims  were  ordered  to  be  settled  in  the 
liquidation.  The  liquidator  (whether  before  or  after  this  order  I do 
not  know,  and  it  is  immaterial  upon  the  present  motion)  admitted 
the  bankas  claim  and  paid  it  off ; the  Referee  has  held  that  he  was 
right  in  so  doing,  and  no  question  as  to  that  is  raised  upon  this 
appeal.  The  Referee  has  also  held  against  the  claim  of  the  trust 
company,  and  it  is  against  his  report  in  that  regard  that  the  appeal 
is  taken. 


Rose,  J. 
1923. 
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" Trust  receipts 99  have  been  considered  by  several  of  the 
American  Courts,  and  the  decisions  are  referred  to  and  discussed 
in  a very  interesting  article  on  “ The  Trust  Receipt  as  Security  ” 
by  Mr.  Karl  T.  Frederick,  published  in  the  Columbia  Law  Review 
for  May  and  June,  1922 — vol.  22,  Nos.  5 and  6 — a reprint  of  which 
was  handed  me  by  Mr.  Scott.  The  receipts  seem  to  be  in  common 
use  in  the  United  States  as  a means  whereby  an  importer,  buying 
from  foreign  sellers,  is  enabled  to  establish  a credit  abroad.  If  the 
goods  are  imported  for  resale,  they  are  sometimes  warehoused  in 
the  name  of  the  bank  or  company  which  has  issued  the  letter  of 
credit  and  are  released  as  purchasers  are  found;  if,  however,  the 
importer  is  a manufacturer  who  intends  to  use  the  goods  as  raw 
material,  the  transaction  usually  takes  a form  similar  to  that 
adopted  in  the  present  instance — the  exporter  ships  the  goods  to 
the  bank,  and  the  bank  transfers  the  bill  of  lading  to  the  importer, 
thus  enabling  him  to  get  possession  of  the  goods,  upon  his  under- 
taking to  hold  them  in  trust  for  the  bank  until  he  makes  a sale  of 
the  finished  product,  and  to  turn  over  the  proceeds  of  his  sales  to 
the  bank  as  and  when  received.  When  the  transaction  takes  this 
latter  form,  questions  sometimes  arise,  as  they  have  in  this  case, 
between  the  bank  and  the  representatives  of  the  creditors  of  the 
importer,  and  the  trend  of  the  decisions,  except  in  certain  States, 
has  been  in  favour  of  the  validity  of  the  receipt,  notwithstanding 
the  existence  of  laws  requiring  the  registration  of  chattel  mort- 
gages and  other  forms  of  security  upon  goods ; and  Mr.  Frederick 
thinks  that,  as  a matter  of  expediency,  it  is  well  that  the  Courts 
have  been  able  to  uphold  the  position  of  the  bank. 
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The  present  is  not  quite  a typical  case.  The  steel,  as  has 
been  stated,  was  in  some  instances  consigned  by  the  products 
company  to  its  own  order.  When  that  was  done,  the  bills  of  lading 
were  endorsed  by  the  products  company  before  they  were  for- 
warded to  the  trust  company,  so  that  the  trust  company, 

by  accepting  the  drafts  and  becoming  the  holder  of  the 
bills  of  lading,  became,  formally  at  least,  the  owner  of  the  steel, 
and  the  shipbuilding  company  derived  its.  formal  title  through  the 
trust  company.  But  in  other  instances,  — when  the  products  com- 
pany consigned  the  goods  to  the  shipbuilding  company  or  order — 
it  is  difficult  to  see  how  the  trust  company  ever  acquired  any  formal 
title  to  the  steel,  except  such  title  as  may  have  been  created  by  the 
shipbuilding  company’s  execution  of  the  customer’s  agreement 
and  the  trust  receipts.  It  is  true  that  a witness  says, 
speaking  of  the  bills  of  lading  in  general,  “ as  far  as 
my  recollection  goes  they  were  all  negotiable  bills  of  lading 

because  they  carried  endorsements;”  but  he  also  says  that  he  does 
not  know  in  which  way  any  particular  bill  of  lading  was  made  out 
— that  he  “ never  investigated  that  phase  ” — and  I think  it  would 
be  unsafe  to  assume  that  any  bill  of  lading,  made  out  to  the  ship- 
building company  or  order,  and  sent  by  the  products  company  to 
the  trust  company,  was  endorsed  by  the  shipbuilding  company 
before  it  came  to  the  hands  of  the  trust  company  — or 
even  while  it  remained  in  the  trust  company’s  posses- 
sion. The  witness  was  unable,  at  the  time  of  the  hear- 
ing by  the  Referee,  to  identify  the  steel  which  he  had  seen  in 

the  shipbuilding  company’s  yard,  and  which  he  had  claimed  on 

behalf  of  the  trust  company,  as  the  steel  which  had  been  shipped 
under  any  particular  bill  or  bills  of  lading.  Therefore,  it  is  not 
shewn  whether  the  steel  claimed  was  or  was  not  steel  of  which  the 
trust  company  had  at  one  time  been  the  apparent  owner  in  its  capa- 
city as  holder  of  bills  of  lading  endorsed  by  the  consignee;  and  I 
think  that,  in  so  far  as  it  depends  upon  any  formal  title  obtained  by 
the  trust  company  from  the  products  company  or  by  transfer  of 
the  bills  of  lading,  the  claim  of  the  trust  company  fails  for  want 
of  proof,  and  that  the  case  differs  from  some  of  the  typical  cases 
cited  in  Mr.  Frederick’s  article. 

If  there  was  no  such  transfer  of  ownership  as  has  just  been 
discussed,  the  case,  in  my  opinion,  is  quite  clear:  the  trust  com- 
pany has  to  rely  solely  upon  the  shipbuilding  company’s  declara- 
tion of  trust  and  admission  of  title : the  document  containing  that 
declaration  and  admission  is  not  in  the  form  usually  adopted  where 
a mortgage  is  to  be  created,  but  it  is,  nevertheless,  a mortgage, 
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effective,  I suppose,  as  between  the  parties  to  it,  but,  without  regis- 
tration, ineffective  as  against  the  creditors  of  the  mortgagor,  by 
reason  of  the  provisions  of  the  Bills  of  Sale  and  Chattel  Mortgage 
Act,  R.  S.  0.  1914,  ch.  135. 

Even  if  the  trust  company  had  succeeded  in  proving  that  it 
had  obtained  a title  to  the  steel  by  transfer  of  the  bills  of  lading, 
endorsed  by  the  consignees,  my  opinion  would  have  been  that  the 
appeal  must  fail.  Such  would  have  been  my  opinion  apart  alto- 
gether from  any  argument  based  upon  the  effect  of  the  Conditional 
Sales  Act,  R.  S.  0.  1914,  ch.  136,  the  Sale  of  Goods  Act,  10  & 11 
Geo.  Y.  ch.  40,  sec.  26(2),  or  the  Factors  Act,  R.  S.  0.  1914,  ch. 
137 ; for  I should  have  thought  that  the  transaction  was  in  its 
essence  a mortgage,  and  that  it  fell  within  the  provisions  of  the 
Bills  of  (Sale  and  Chattel  Mortgage  Act,  and  was  void  for  non- 
registration of  the  documents.  I should  have  thought  that  the 
trust  company  was  a mortgagee,  and  not  in  the  position  of  a vendor 
to  the  shipbuilding  company,  or  of  a principal  who  had  entrusted 
his  goods  to  a factor. 

In  the  usual  case  a mortgage  is  created  by  an  owner  in 
possession  transferring  the  legal  title  to  his  creditor,  with 
some  form  of  provision  for  defeasance  upon  the  payment  of 
the  debt.  But,  as  Mr.  Frederick  points  out,  there  is  no 
reason  why  an  owner  cannot  mortgage  his  property  as  security 
for  the  indebtedness  of  another.  If  he  does  so,  the  equity  of 
redemption  will  be  his,  but  he  can,  if  he  sees  fit,  transfer  it  to  the 
debtor.  This  is  what  Mr.  Frederick  suggests  happens  in  the  typical 
case  of  the  trust  receipt.  The  owner  of  the  goods  (the  seller) 
transfers  the  legal  title  to  the  bank  as  security  for  the  buyer’s 
indebtedness  to  the  bank,  and  then  transfers  the  equity  of  redemp- 
tion to  the  buyer.  But  in  the  present  case  I think  that  (if  there 
was  really  a transfer  of  legal  ownership  from  the  products  company 
to  the  trust  company)  the  transaction  was  in  reality  a direct  trans- 
action between  the  shipbuilding  company  as  mortgagor  and  the  trust 
company  as  mortgagee.  The  shipbuilding  company  was  the 
purchaser  of  the  steel  from  the  products  company.  In 
order  to  finance  the  transaction,  it  requested  the  trust  com- 
pany to  advance  the  purchase-price,  and  it  agreed  to  give  the 
trust  company  security  upon  the  steel.  To  this  end,  it  recognised 
and  admitted,  by  the  ee  customer’s  agreement,”  the  trust  company’s 
“ ownership  in  and  rights  to  the  possession  and  disposal  of  ” the 
steel  until  such  time  as  its  indebtedness  to  the  trust  company  should 
be  fully  paid;  and  by  the  trust  receipts  it  agreed  to  hold  the  steel 
for  and  to  pay  over  the  proceeds  to,  the  trust  company,  “ all  as  its 
security  for  due  provision  for  the  acceptance (s),”  and  “as  its 
secuTify  for  the  repayment  of  the  indebtedness.”  Then,  in  pur- 
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suanee  of  its  agreement,  it  instructed  the  products  company  to 
transfer  the  title  to  the  trust  company;  and  I think  that  the  pro- 
ducts company,  in  following  the  instructions,  was  in  fact  what  the 
customer’s  agreement  declares  it  to  be — the  agent  of  the  ship- 
building company.  I think,  therefore,  that  the  transaction  really 
was  one  by  which  the  shipbuilding  company,  having  bought  the 
steel,  and  having  become  entitled  (as  against  the  seller)  to  call 
for  possession  upon  payment  of  the  price,  directed  the  seller  to 
vest  the  legal  ownership  in  the  creditor,  the  trust  company,  which 
advanced  the  money  (or  did  what  the  seller  was  willing  to  treat  as 
equivalent  thereto),  and  at  the  same  time  agreed  with  the  trust 
company  for  a right  to  call  for  a discharge  of  the  security  upon  the 
payment  of  the  debt.  If  this  is  what  the  transaction  really  was, 
I think  it  was  a mortgage ; and,  as  the  law  to  be  applied  is  admit- 
tedly the  law  of  Ontario,  there  is  no  doubt  that  the  mortgage, 
being  unregistered,  is  null  and  void  aS  against  the  creditors  of 
the  shipbuilding  company.  For  this  reason,  I think  that,  even  if 
the  legal  ownership  was  transferred  by  the  products  company  to  the 
trust  company,  the  trust  company’s  claim  fails. 

In  this  expression  of  opinion  as  to  what  the  decision  ought  to 
have  been  in  case  the  trust  company  had  proved  (as  I think  it  has 
not)  that  it  had  obtained  title  by  a transfer  of  the  bills  of  lading, 
I do  not  think  there  is  anything  conflicting  with  what  was  decided 
in  In  re  David  Allester  Limited , [1922]  2 Ch.  211.  That  case  was 
the  simple  one  of  the  transfer  of  bills  of  lading  by  the  debtor  to  the 
creditor  as  security,  and  the  subsequent  handing  over  of  the  goods 
by  the  creditor  to  the  debtor  for  sale  on  account  of  the  creditor. 
The  validity  of  the  pledge  created  by  the  transfer  of  the  bills  of 
lading  was  not  in  dispute.  The  document  by  which  the  debtor 
undertook  to  account  for  the  proceeds  was  not  a mortgage — it  was 
not  the  foundation  of  the  creditor’s  title : “ the  pledge  rights  of  the 
bank  were  complete  on  the  deposit  of  the  bills  of  lading  and  other 
documents  of  title”  (p.  216).  But  here  the  first  step  is  the 
signing  of  the  “ customer’s  agreement,”  by  which  the  shipbuilding 
company  attempts  to  make  the  trust  company  the  pledgee  of  the 
goods,  and  appoints  the  steel  products  company  its  agent  to  trans- 
fer the  title ; the  second  step  is  the  formal  transfer  of  ownership  by 
the  products  company  to  the  trust  company;  and  the  third  is  the 
signing  of  the  trust  receipt  at  the  time  of  the  delivery  of  the  ship- 
ping documents  by  the  trust  company  to  the  shipbuilding  com- 
pany. The  trust  company’s  title,  I think,  was  created  by  the 
“ customer’s  agreement  ” and  the  transfer  of  the  bills  of  lading 
by  the  products  company;  and  that  title  was,  in  my  opinion,  a 
mortgagee’s  title. 

The  appeal  will  be  dismissed  with  costs. 
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Re  Joe  Fong. 

Criminal  Law — Alien — Offence  against  Opium  and  Narcotic  Drug  Act 
( Dom .),  1 & 2 Goo.  V.  cli.  17,  sec.  5A,  Enacted  by  10  '&  11  Geo.  V. 
ch.  31,  Amended  by  12  cC-  13  Geo.  V.  ch,  36 — Conviction  by  Police 
Magistrate  — Imprisonment  — Deportation  under  sec.  10B,  as 
Enacted  by  12  & 13  Geo.  V.  ch.  36,  sec.  5,  “ unless  the  Court  before 
whom  he  is  Tried  shall  otherwise  Order  ” — No  Power  in  Magis- 
trate to  Make  Order  “ otherwise  ” except  Contemporaneously  with 
Sentence — “ Court  ” — **  Police  Court  ” — Orders  Made  by  Magistrate 
and  Successor  without  Notice  to  Crown — Prisoner  Held  for  De- 
portation— Habeas  Corpus — Refusal  of  Motion  for  Discharge. 

The  prisoner,  a Chinaman,  who  had  resided  in  Canada  for  19  years, 
but  had  not  been  naturalised,  was,  on  the  18th  September,  1922, 
convicted,  by  the  then  Police  Magistrate  for  the  City  of  0 , under 
the  provisions  of  sec.  5A,  subsec.  2(e),  of  the  Opium  and  Narcotic 
Drug  Act  of  Canada,  1 & 2 Geo.  V.  ch.  17,  as  enacted  by  10  & 11  Geo. 
V.  ch.  31,  and  amended  by  12  & 13  Geo.  V.  ch.  36,  of  having  in  his 
possession  a narcotic  drug,  namely,  opium.  Section  10B  of  the  Act, 
as  enacted  by  12  & 13  Geo.  V.  ch.  36,  sec.  5,  provides  that  any  alien 
who  is  convicted  under  subsec.  2 of  sec.  5A  shall,  upon  the  termina- 
tion of  the  imprisonment  imposed  by  the  court,  be  kept  in  custody 
and  deported  in  accordance  with  sec.  43  of  the  Immigration  Act, 
“unless  the  court  before  whom  he  was  tried  shall  otherwise  order.” 
Upon  his  conviction  the  prisoner  was  sentenced  to  pay  a fine  of 
$400,  and  in  default  of  payment  to  three  months’  imprisonment. 
The  fine  was  not  paid,  and  the  prisoner  served  the  full  term  of  im- 
prisonment, after  which  he  was  detained  with  a view  to  his  deporta- 
tion. Some  time  after  the  conviction,  the  Police  Magistrate,  A., 
resigned,  and  was  succeeded  by  H.  On  the  26th  December,  1922, 
counsel  for  the  prisoner,  without  notice  to  the  Crown,  obtained 
ex  parte  an  order  from  H.  as  Police  Magistrate  for  O.,  intituled  “ In 
the  Police  Court  for  the  City  of  O.,”  and  dated  on  that  day,  directing 
that  the  prisoner  “ be  not  deported  to  China.”  Upon  a motion,  on 
the  return  of  a habeas  corpus,  for  the  discharge  of  the  prisoner',  an 
affidavit  made  by  A.  was  filed,  wherein  he  stated  that  he  never  in- 
tended that  the  prisoner  should  be  deported,  and  that  it  was  through 
inadvertence  that  he  made  no  order  to  that  effect  at  the  time  of  con- 
viction. A.  also  purported  to  make  an  order,  dated  the  10th  January, 
1923,  that  the  prisoner  be  not  deported:  — 

Held,  that  neither  A.  nor  H.  had  any  power  to  make  an  order  except 
at  the  time  of  conviction — the  omitting  to  make  an  order  exempting 
the  prisoner  from  deportation  was  in  fact  part  of  the  sentence. 
There  is  no  such  court  as  the  “ Police  Court  ” — the  term  is  merely 
colloquial.  A magistrate’s  “ court  ” has  no  continuous  existence. 
Counsel  for  the  prisoner  acted  improperly  in  obtaining  orders  from 
H.  and  A.  without  notice  to  the  Crown. 

The  motion  was  refused. 

Motion  on  behalf  of  Joe  Fong,  a Chinaman,  upon  the  return 
of  a writ  of  habeas  corpus , for  his  discharge  from  the  common  gaol 
of  the  County  of  Carleton. 
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1923.  January  13.  The  motion  was  heard  by  Orde,  as  in  Chambers, 

Re  at  the  Weekly  Court,  Ottawa. 

Joe  Fong.  W.  Gauvrecm,  for  the  prisoner. 

E.  J.  Daly , for  the  Crown. 

March  9.  Orde,  J. : — The  prisoner,  a Chinaman,  has  resided  in 
Canada  for  19  years,  but  has  not  been  naturalised. 

On  the  18th  September,  1922,  the  prisoner  was  convicted 
before  John  E.  Askwith,  the  then  Police  Magistrate  for  the  City 
of  Ottawa,  of  having  a narcotic  drug,  namely,  opium,  in  his  posses- 
sion, under  the  provisions  of  sec.  5 A,  subsec.  2,  para,  (e),  of  the 
Opium  and  Narcotic  Drug  Act  of  Canada,  1 & 2 Geo.  V.  ch.  17, 
there  styled  “ The  Opium  and  Drug  Act,”  as  enacted  by  10  & 11 
Geo.  V.  ch.  31,  and  amended  by  12  & 13  Geo.  V.  ch.  36,  under 
which  any  person  who  has  in  his  possession,  without  lawful  autho- 
rity, any  drug  (which  term  by  the  Act  includes  opium),  is  guilty  of 
a criminal  offence  and  is  liable  upon  summary  conviction  to  both 
fine  and  imprisonment.  The  section  also  provides  that  when  a fine 
is  imposed  the  sentence  may  adjudge  a term  of  imprisonment,  or  a 
further  term  of  imprisonment,  if  the  fine  is  not  paid. 

Section  10B  of  the  Act,  as  enacted  by  12  & 13  Geo.  V.  ch.  36, 
sec.  5,  is  as  follows : — 

“ 10B.  Notwithstanding  anything  to  the  contrary  in  the  Im- 
migration Act,  any  alien  who,  at  any  time  after  his  entry,  is 
convicted  under  subsection  2 of  section  5A  of  this  Act  shall,  upon 
the  termination  of  the  imprisonment  imposed  by  the  court  upon 
such  conviction,  be  kept  in  custody  and  deported  in  accordance 
with  section  43  of  the  Immigration  Act  Unless  the  court  before 
whom  he  was  tried  shall  otherwise  order.” 

Upon  his  conviction  the  prisoner  was  sentenced  by  Mr.  Askwith 
to  pay  a fine  of  $400,  and  in  default  of  payment  forthwith  to  three 
months’  imprisonment  in  the  common  gaol  of  the  County  of  Carle- 
ton.  The  fine  was  not  paid,  and  the  prisoner  served  the  full  term 
of  three  months’  imprisonment. 

No  order  having  been  made  by  the  convicting  magistrate  under 
sec.  10B,  the  Federal  Minister  of  Justice,  acting  under  the  provi- 
sions of  that  section  and  of  sec.  43  of  the  Immigration  Act  ( 9 & 10 
Edw.  VII.  ch.  27,  and  its  amendments),  issued  an  order  to  the 
governor  of  the  gaol  commanding  him  to  detain  the  prisoner  and 
to  deliver  him  to  the  officer  named  in  the  warrant  issued  by  the 
Deputy  Minister  of  Immigration  and  Colonization  with  a view  to 
the  prisoner’s  deportation. 

Some  time  after  the  conviction  of  the  prisoner,  Mr;  Askwith 
resigned  from  his  position  of  Police  Magistrate,  and  was  succeeded 


LIII.] 


ONTARIO  LAW  REPORTS. 


495 


by  Mr.  Charles  Hopewell,  and  on  the  26th  December,  1922,  counsel 
for  the  prisoner,  without  notice  to  the  Crown,  obtained  ex  parte 
an  order  from  Mr.  Hopewell  as  Police  Magistrate  for  the  City  of 
Ottawa,  which  reads  as  follows : — 

“ In  the  Police  Court  for  the  City  of  Ottawa. 

“ The  King  v.  Jos.  Fong. 

“ Order.  Upon  motion  being  made  by  counsel  for  the  accused, 
and  upon  hearing  what  was  alleged  by  counsel  for  the  accused,  and 
upon  reading  a letter  of  recommendation  signed  by  the  accused’s 
landlord,  and  upon  considering  all  facts  therein: — 

“ It  is  hereby  ordered  that  the  aforesaid  Jos.  Fong  be  not 
deported  to  China  for  having  been  found  guilty  of  smoking  opium 
contrary  to  12  & 13  Geo.  Y.  ch.  36. 

“ Dated  at  Ottawa  this  26th  day  of  December,  1922. 

“ Chas.  Hopewell,  Police  Magistrate  in  and  for  the  City  of 
Ottawa.” 

Upon  the  strength  of  this  order  and  of  an  affidavit  of  the 
prisoner’s  solicitor,  a writ  of  habeas  corpus  was  issued,  and  leave 
was  given  to  move  for  the  prisoner’s  discharge  at  the  Ottawa  Weekly 
Court. 

Upon  the  motion  before  me,  the  material  upon  which  the  writ- 
had  been  issued  was  supplemented  by  an  affidavit  of  Mr.  Askwith, 
and  by  an  order  dated  the  10th  January,  1923,  purporting  to  be 
made  by  Mr.  Askwith,  and  headed,  “ In  the  Police  Court  of  the 
City  of  Ottawa,”  whereby  Mr.  Askwith  purported  to  order  that  the 
prisoner  be  not  deported  from  Canada.  This  order  was  also 
obtained  ex  parte.  Mr.  Askwith  in  his  affidavit  says  that  it  was 
never  intended  by  him  that  the  prisoner  should  be  deported,  and 
that  if  he  did  not  make  an  order  that  the  prisoner  should  not  be 
deported,  the  omission  was  through  inadvertence. 

With  the  lack  of  precision  which  so  frequently  characterises 
matters  of  this  kind,  the  affidavits  of  the  prisoner’s  solicitor,  of 
Mr.  Askwith  and  of  the  prisoner,  and  the  two  orders  made  by  Mr. 
Hopewell  and  Mr.  Askwith,  described  the  offence  of  which  the 
prisoner  was  convicted  as  that  of  “ smoking  opium,”  which,  under 
the  Act,  is  an  entirely  distinct  offence  from  that  of  having  unlawful 
possession  of  a drug,.  Mr.  Askwith  doubtless  swore  to  the  affidavit 
in  the  form  in  which  it  was  presented  to  him  by  the  prisoner’s 
solicitor,  but  it  is  quite  clear  that  the  conviction  was  made  under 
para,  (e)  of  subsec.  2 of  sec.  5 A. 

The  application  is,  of  course,  opposed  by  the  Crown,  and  it  is 
contended  that  the  orders  of  Mr.  Hopewell  and  of  Mr.  Askwith 
are  both  ineffective.  So  far  as  Mr.  Askwith  is  concerned,  it  seems 
to  me  to  be  quite  clear  that  he  had  absolutely  no  authority  whatever, 
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at  a time  when  he  had  ceased  to  be  Police  Magistrate,  to  make  any 
such  order.  It  is  not  suggested  that  he  had  in  fact  adjudicated 
upon  the  question  of  deportation,  and  that  no  order  to  that  effect 
had  been  drawn  up.  Mr.  Askwith  is  attempting,  after  he  has  ceased 
to  hold  office,  to  exercise  a judicial  function,  which,  of  course,  he 
has  no  power  to  do.  If  Mr.  Askwith  had  continued  in  office,  it 
might  be  argued  that  under  sec.  10B,  as  the  magistrate  who  had 
convicted  the  prisoner,  he  might  still  have  power  to  make  the 
order,  after  the  record  of  the  conviction  had  been  drawn  up,  and 
the  prisoner  had  served  the  sentence.  My  opinion,  however,  is 
that,  having  adjudicated  upon  the  matter  on  the  18th  September, 
1922,  he  was  thereafter  functus  officio.  The  failure  to  make  an 
order  is  in  fact  part  of  the  sentence;  in  other  words,  when  the 
adjudication  upon  the  conviction  had  been  dealt  with  on  the  18th 
September,  the  prisoner  was  in  fact  sentenced  to  pay  a fine  or  in 
default  to  three  months’  imprisonment*,  and  if  he  chose  to  suffer 
his  sentence  of  imprisonment,  there  followed,  as  part  of  his  convic- 
tion, the  penalty  of  deportation,  and  the  convicting  magistrate  had 
no  power  thereafter  to  alter  it. 

It  will  he  observed  that  the  two  so-called  orders  of  the  26th 
December,  1922,  and  the  10th  January,  1923,  are  headed  “ in  the 
Police  Court  of  the  City  of  Ottawa.”  Counsel  for  the  prisoner 
doubtless  proceeds  on  the  assumption  that  the  Court  which  con- 
victed the  prisoner  is  the  " Police  Court ” of  the  City  of  Ottawa, 
but  there  is  in  fact  no  such  court  either  under  the  Criminal  Code, 
or  under  the  statute  law  of  the  Province  of  Ontario,  as  the  “ Police 
Court.”  The  term  is  merely  a colloquial  one.  A Justice  of  the 
Peace  or  a Police  Magistrate  exercises  his  judicial  functions  by 
statutory  authority,  and  not  as  one  of  the  judicial  officers  of  any 
Court,  though  for  the  purpose  of  the  Act  in  question  it  is  quite 
clear  that  he  is  described  as  a Court.  But  there  is  no  such  thing, 
so  far  as  I am  aware,  as  a magistrate’s  court  having  any  continuous 
existence  like  the  other  courts  in  the  Province,  such  as  the  Supreme 
Court,  or  the  County  Court,  or  the  Surrogate  Court. 

Even  assuming  that  I am  wrong  in  my  view  as  to  the  power  of 
the  convicting  magistrate  to  make  an  order  under  sec.  10B  sub- 
sequently to  the  conviction,  I can  see  no  ground  whatever  for  hold- 
ing that  Mr.  Hopewell  had  any  such  power,  as  he  was  not  in  any 
sense  the  Court  which  convicted  the  prisoner. 

Counsel  for  the  Crown  laid  stress  upon  the  word  "whom” 
in  the  phrase  “ the  Court  before  whom  ” in  sec.  10B,  as  indicating 
that  the  Court  was  not  an  impersonal  thing,  but  referred  to  the 
convicting  magistrate  himself.  The  phrase  is  not  altogether  a happy 
one,  because,  while  the  argument  is  applicable  in  the  case  of  a 
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conviction  by  a magistrate,  it  does  not  apply  with  the  same  force 
when  the  conviction  is  upon  indictment  before  the  Supreme  Court 
or  the  General  Sessions  of  the  Peace.  It  seems  to  me,  however, 
unnecessary  to  lay  any  particular  stress  upon  this  point,  if  my  view 
is  correct  that  the  order  mentioned  in  sec.  10B  must  be  made  by 
the  convicting  tribunal  contemporaneously  with  the  sentence. 

I think  it  my  duty  to  add  that,  in  my  opinion,  it  was  highly 
improper  for  counsel  for  the  prisoner  to  have  applied  to  Mr.  Hope- 
well  and  to  Mr.  Askwith  for  an  order  under  sec.  10B,  without  due 
notice  to  the  Crown,  and  that  it  was  likewise  improper  for  Mr. 
Hopewell  and  Mr.  Askwith  to  have  made  any  such  order  without 
either  having  the  Crown  represented,  or  seeing  that  notice  had  been 
duly  given. 

The  motion  for  the  prisoner’s  discharge  will  therefore  be  dis- 
missed, and  the  prisoner  will  be  delivered  up  to  the  duly  appointed 
officer  for  deportation ; but,  as  the  case  is  one  of  first  impression, 
and  the  liberty  of  one  who  has  been  a resident  of  Canada  for  19 
years  is  involved,  the  order  will  be  stayed  for  15  days  to  permit  the 
prisoner  to  appeal  to  the  Appellate  Division,  if  so  advised. 

[No  appeal  was  made.] 


[IN  BANKRUPTCY.] 

Re  Solomons  Bqchner  Fur  Co. 

Bankruptcy — Distribution  of  Assets — Priorities — Claim  of  Crown  for 
Sales  Taxes  under  Special  War  Revenue  Act,  1915 — Amending  Act, 
1922,  12  ct-  13  Geo.  V.  ck.  47,  sec.  17 — Landlord' s Claim  for  Rent — 
Fees  and,  Expenses  and  Remuneration  of  Trustee — Bankruptcy 
Act,  secs.  51,  52. 

The  amendment  made  in  1922,  by  12  & 13  Geo.  V.  ch.  47,  sec.  17,  to  the 
Special  War  Revenue  Act,  1915,  5 Geo.  V.  ch.  8,  is  that  in  all  cases 
where  there  is  a deficiency  of  assets  in  an  insolvent  estate  against 
which  the  Crown  has  a claim  for  war  revenue  taxes,  the  realised  as- 
sets are  to  be  first  charged  with  the  trustee’s  fees,  costs  and  expenses, 
including  his  remuneration,  and  secondly  the  claim  of  the  Crown  is 
to  be  satisfied — to  this  'extent  only  is  the  long-vested  right  of  the 
landlord  to  priority  for  his  rent  disturbed. 

The  priorities  under  secs.  51  and  52  of  the  Bankruptcy  Act  stand  as 
before  this  amendment  where  there  is  no  claim  by  the  Crown  for 
war  revenue  taxes. 

Re  Toronto  Metal  and  Waste  Co.  (1921),  51  O.L.R.  287,  and  Re  Auto 
Experts  Limited  (1921),  49  O.L.R.  256,  referred  to. 

An  application  by  the  authorised  trustee  in  bankruptcy  of  the 
estate  of  the  Solomons  Bochner  Fur  Company  for  directions  in 
relation  to  the  determining  of  the  order  of  priority  between  the 
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Crown  and  M.  Gelber,  the  debtor-company’s  landlord,  as  to  their 
respective  rights  as  creditors  of  the  estate. 

March  6.  The  motion  was  heard  by  Fisher,  J.,  in  Chambers. 

A.  Cohen , for  the  trustee. 

S.  Factor,  for  M.  Gelber. 

March  9.  Fisher,  J. : — The  debtor-company  carried  on  busi- 
ness in  Toronto,  and  made  an  authorised  assignment  to  G.  A. 
Stephenson  on  the  30th  June,  1922.  The  assets,  according  to  the 
trustee’s  statement,  amounted  to  about  $1,450.  The  Crown  filed 
with  the  trustee  a claim  for  $2,459.41  for  sales  tax  under  the 
Special  War  Revenue  Act,  1915.  The  creditors  also  filed  a claim 
for  $225  for  rent.  The  trustee  notified  the  Crown  of  this  applica- 
tion, but  no  one  appeared.  The  creditor  (the  landlord)  contends 
that  the  claim  for  rent  should  be  paid,  in  priority  to  the  Crown’s 
claim  for  sales  tax.  The  trustee  is  in  doubt  as  to  whether,  under 
the  amendment  made  in  1922  by  12  & 13  Geo.  V*.  ch.  47,  sec.  17, 
to  the  Special  War  Revenue  Act,  1915,  the  landlord  is  still  entitled 
to  be  paid  in  priority  to  all  other  creditors  of  the  insolvent,  includ- 
ing the  Crown’s  claim.  If  the  Crown’s  claim  is  a first  charge  after 
the  payment  of  the  costs,  fees,  and  expenses  of  the  trustee,  and 
ranks  in  priority  to  the  rent,  there  will  not  be  sufficient  left  to  pay 
the  landlord’s  claim.  Section  17  of  the  amending  Act  of  1922  reads 
as  follows,: — 

u Notwithstanding  the  provisions  of  the  Bank  Act  and  the 
Bankruptcy  Act,  or  any  other  statute  or  law,  the  liability  to  the 
Crown  of  any  person,  firm  or  corporation,  for  payment  of  the  excise 
taxes  specified  in  the  Special  War  Revenue  Act,  1915,  and  amend- 
ments thereto,  shall  constitute  a first  charge  on  the  assets  of  such 
person,  firm  or  corporation,  and  shall  rank  for  payment  in  priority 
to  all  other  claims  of  whatsoever  hind  heretofore  or  hereafter  arising 
save  and  except  only  the  judicial  costs,  fees  and  lawful  expenses  of 
an  assignee  or  other  public  officer  charged  with  the  administration 
of  distribution  of  such  assets.” 

Prior  to  this  amendment,  the  Crown’s  right  to  priority  for 
taxes  was  preserved  under  subsec.  6 of  sec.  51  of  the  Bankruptcy 
Act.  Mr.  Justice  Orde  in  Re  Toronto  Metal  and  Waste  Co. 
(1921),  51  O.L.R.  287,  held  that  the  trustee  was  entitled  to  rank 
for  his  fees  and  expenses  in  priority  to  the  Crown’s  claim  for  sales 
tax. 

Section  52(1)  of  the  Act  provides  that  the  trustee,  in  the  dis- 
tribution of  the  property  of  the  bankrupt  or  assignor,  “ shall  pay 
to  the  landlord  in  priority  to  all  other  debts,  an  amount  not  exceed- 
ing the  value  of  the  distrainable  assets,  and  not  exceeding  three 
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months’  rent  accrued  due  prior  to  the  date  of  the  receiving  order 
or  assignment,  and  the  costs  of  distress,  if  any.” 

Orde,  J.,  in  Re  Auto  Experts  Limited  (1921),  49  O.L.R.  256, 
affirmed  in  appeal  March  2nd,  1921,  49  O.L.R.  at  p.  263,  decided 
that  the  landlord’s  claim  for  rent  due  at  the  date  of  the  assignment 
was  entitled  to  priority  over  all  debts,  including  the  expenses  of 
administration  of  the  estate. 

It  appears  to  me  that  the  amendment  of  1922  came  about  by 
reason  of  the  decisions  supra,  and  Parliament  intended  to  make  it 
plain  that  in  all  cases  where  there  was  a deficiency  of  assets  in  an 
insolvent  estate  against  which  the  Crown  had  a claim  for  war 
revenue  tax,  the  realised  assets  were  to  he  first  charged  with  the 
trustee’s  fees,  costs  and  expenses,  which  would  include  his  remunera- 
tion in  connection  with  the  administration  of  the  assets,  and 
secondly  the  claim  of  the  Crown  was  to  he  satisfied,  and  to  this 
extent  only  is  the  long-vested  right  of  the  landlord  disturbed  in  his 
priority  for  rent. 

I am  of  opinion  that  Parliament  made  the  trustee’s  costs,  fees 
and  expenses,  a first  charge  because  it  would  he  unreasonable  and 
unfair  that  the  Crown  should  take  advantage  of  the  administration 
of  the  estate  without  being  subject  to  the  trustee’s  expenses  in  the 
administration  of  it.  In  all  cases  where  there  is  no  claim  made  by 
the  Crown  for  war  revenue  tax  the  landlord’s  right  of  priority 
under  sec.  52  remains.  The  amendment  is  a sweeping  one,  as  it  is 
declared  to  apply  “ notwithstanding  . . . the  Bankruptcy 

Act,”  (and  this  must  include  sec.  52  of  it)  “ or  any  other  statute 
or  Jaw.”  The  priorities  under  secs.  51  and  52  of  the  Bankruptcy 
Act  stand  as  before  this  amendment  where  there  is  no  claim  by  the 
Crown  for  war  revenue  tax. 

There  will  therefore  he  an  order  that  the  trustee,  after  his  costs, 
fees  and  expenses,  in  connection  with  the  administration  of  the 
estate,  are  paid,  shall  pay  the  Crown’s  claim  for  war  revenue  tax  in 
priority  to  the  landlord. 

There  will  be  no  costs  of  this  motion  as  against  the  landlord; 
the  trustee  will  he  entitled  to  his  costs  out  of  the  estate. 


[MIDDLETON,  J.] 

Riverdale  Garage  Limited  v.  Village  of  Norwich. 

Assessment  and  Taxes — Assessment  Act,  sec.  109,  subsecs.  1,  2,  11  (12 
d 13  Geo.  V.  ch.  78,  sec.  24) — Municipal  Taxes  in  Arrear — Notice 
to  Bailiff  in  Possession  under  Execution — Effect  of — Distress — 
Taxes  not  Charged  upon  Land — Goods  in  Custodid  Legis — “ Liable 
to  Seizure  for  Taxes” — Lien  on  Goods  Seized. 

The  plaintiffs  sold  a motor  car  to  R..  upon  the  terms  of  a conditional 
sale  agreement,  the  greater  part  of  the  price  remaining  unpaid 
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and  the  property  not  to  pass  until  it  should  be  paid.  A judgment 
creditor  of  R.  seized  the  car  under  a Division  Court  execution;  a 
claim  was  made  by  the  plaintiffs;  and  an  interpleader  issue  followed, 
upon  which  it  was  found,  on  the  9th  February,  that  the  plaintiffs 
were  entitled  to  a lien  for  $560,  and  it  was  directed  that  the 
creditor  might  sell  R.’s  equity  or  must  return  the  car  to  the  plain- 
tiffs. The  Division  Court  bailiff  held  the  car  till  the  23rd  February, 
on  which  day  a demand  was  made  for  the  amount  of  the  lien. 
The  bailiff  then  returned  the  execution,  upon  instructions  that  the 
car  be  released,  and  the  plaintiffs  were  so  advised.  In  the  mean- 
time a claim  for  municipal  taxes  said  to  be  owing  by  R.  had  been 
lodged  with  the  bailiff;  and,  after  the  bailiff  had  released  the  car, 
he  again  seized  it  as  bailiff  for  the  tax  collector.  The  taxes  were 
claimed  for  land  occupied  by  R.,  business  tax,  and  income  tax. 
Notice  that  taxes  were  in  arrear  had  been  given  to  the  bailiff  imme- 
diately after  the  first  seizure:  — 

Held , that,  even  if  the  notice  to  the  bailiff  could  be  regarded  as  a 
distress — and,  Semite,  it  could  not  be  so  regarded — the  goods  were 
not  then  in  the  possession  of  R.,  but  in  custodi \d  legis. 

Where  the  taxes  are  not  a charge  upon  land  under  subsec.  2 of  sec. 
109  of  the  Assessment  Act,  only  the  interest  of  the  person  taxed  can 
be  taken. 

Subsection  11  of  sec.  109,  a new  subsection  added  by  12  & 13  Geo.  V. 
ch.  78,  sec.  24,  does  not  apply  if  the  property  is  not  “ liable  to 
seizure  for  taxes,”  nor  when  goods  are  wrongfully  taken  under  an 
execution  or  attachment. 

Motion  by  the  plaintiffs  (the  Riverdale  Garage  Limited  and 
one  Nicholson)  to  continue  an  interim  injunction. 

March  7.  The  motion  came  before  Middleton,  J.,  in  the 
Weekly  Court,  Toronto,  was  turned  into  a motion  for  judgment, 
and  heard  as  such. 

W.  S.  Walton,  ior  the  plaintiffs. 

H.  Sanders,  for  the  defendants. 

March  13.  Middleton,  J. : — On  the  23rd  November,  1922, 
“ The  Riverdale  Garage  Limited,”  the  owners  of  an  automobile, 
sold  it  to  one  Riddell  for  $777.84,  upon  the  terms  of  a conditional 
sale  agreement — $560  remaining  unpaid  on  account  of  the  price, 
and  the  property  not  to  pass  until  this  sum  should  be  paid. 

One  McWhirter,  a judgment  creditor  of  Riddell,  seized  the  car 
under  an  execution — an  interpleader  followed  in  which  the  vendors 
were  held  entitled  to  their  lien  for  the  $560,  and  it  was  directed 
that  the  creditor  might  sell  Riddell’s  equity  or  must  return  the  car 
to  the  claimants.  This  decision  was  given  on  the  9th  February, 
1923. 

The  defendant  Catton,  the  Division  Court  bailiff,  held  the  car 
until  the  23rd  February,  on  which  day  a demand  was  made  for  the 
amount  of  the  lien  on  the  car.  Catton  then  returned  the  execution, 
upon  instructions  that  the  car  be  released,  and  the  Division  Court 
Clerk  so  advised  the  plaintiff  company. 
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In  the  meantime  a claim  had  been  filed  with  the  Division  Court  Middleton,  J. 
bailiff,  under  the  statute  to  be  mentioned,  for  taxes  said  to  be  owing  {923 
by  Riddell.  The  bailiff  seems  to  have  regarded  this  claim  as  of 
no  avail  when  the  execution  was  returned  (see  letter  from  the 
Division  Court  Clerk  of  the  23rd  February,  1923). 

On  the  same  day,  Eggman,  the  tax  collector,  seems  to  have 
employed  Catton  as  his  bailiff,  and  Catton  seized  the  car,  it  is 
admitted,  on  the  streets  of  Norwich,  for  taxes  due  by  Riddell  to  the 
village.  Such  taxes  are  for  land  occupied  by  Riddell,  business  tax 
due  by  him,  and  also  income  tax  due  by  him,  $138.78  in  all.  He 
proposed  to  sell  the  car  on  the  3rd  March,  1923,  but  has  been 
prevented  by  the  injunction  in  this  action. 

I have  stated  the  facts  as  to  seizure  as  presented  by  counsel.  I 
am  inclined  to  think  that  there  never  was  any  warrant  on  the  23rd, 
and  that  both  Eggman  and  Catton  acted  on  the  assumption  that 
the  notice  of  the  taxes  being  claimed  as  in  arrear,  given  immedi- 
ately after  the  seizure,  on  the  16th  December,  1922,  constituted  a 
distress,  and  that  Catton,  instead  of  delivering  up  the  car  as  directed 
by  the  Division  Court,  held  it  for  Eggman. 

The  defendants  contend  that  the  seizure  is  justified  by  the 
provisions  of  the  Assessment  Act,  RjS.O.  1914,  ch.  195,  sec. 

109(11),  as  enacted  in  1922  by  12  & 13  Geo.  V.  ch.  78,  sec.  24.* 

Section  109  of  R.S.O.  1914,  ch.  195,  enables  taxes  which  are  a lien 
on  land  to  be  levied  upon  any  goods  and  chattels  within  the 
county  “ belonging  to  or  in  the  possession  of  the  owner  or  tenant 
of  the  land  ” (subsec.  1,  para  1). 

I do  not  discuss  the  apparent  conflict  of  subsecs.  1 and  2,  because, 
even  if  the  placing  of  the  statement  in  the  bailiffs  hands  could  be 
regarded  as  a distress  (in  my  opinion  it  cannot  be  so  regarded),  the 
goods  were  not  in  the  possession  of  Riddell,  but  in  custodid  legis. 

When  the  issue  was  determined  in  favour  of  the  claimants,  the 
goods  were  to  be  handed  over  to  them,  and  were  never  restored  to 
the  possession  of  Riddell. 


* The  new  subsec.  11  provides  as  follows:  — 

(11)  Where  personal  property  liable  to  seizure  for  taxes  as  here- 
inbefore provided  is  under  seizure  or  attachment  or  has  been  seized  by 
the  sheriff  or  by  a bailiff  of  any  court  or  is  claimed  by  or  in  possession 
of  any  assignee  for  the  benefit  of  creditors  or  liquidator  or  of  any 
trustee  or  authorised  trustee  in  bankruptcy  or  where  such  property  has 
been  converted  into  cash  and  is  undistributed,  it  shall  be  sufficient  for 
the  tax  collector  to  give  to  the  sheriff,  bailiff,  assignee  or  liquidator  or 
trustee  or  authorised  trustee  in  bankruptcy,  notice  of  the  amount  due 
for  taxes,  and  in  such  case  the  sheriff,  bailiff,  assignee  or  liquidator  or 
trustee  or  authorised  trustee  in  bankruptcy  shall  pay  the  amount  of. 
the  same  to  the  collector  in  preference  and  priority  to  any  other  and 
all  other  fees,  charges,  liens  or  claims  whatsoever. 
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Where  the  taxes  are  not  a charge  upon  the  land  under  subsee.  2, 
only  the  interest  of  the  person  taxed  can  be  taken. 

The  main  argument  was  based  upon  the  subsection  (11)  enacted 
in  1922.  This  argument  is  that,  the  notice  having  been  given,  it  is 
the  duty  of  the  bailiff  to  pay  taxes  as  a charge  in  priority  to  all 
else.  This  ignores  the  important  words  at  the  beginning  of  the  sub- 
section— this  property  was  not  “ liable  to  seizure  for  taxes.” 

Nor  do  I think  the  subsection  applies  when  goods  are  wrong- 
fully taken  under  an  execution  or  attachment.  They  were  and 
have  been  found  to  be  the  property  of  the  claimants,  and  it  would 
be  an  extraordinary  thing  if  a wrongful  seizure  of  the  goods  as  the 
property  of  Riddell  could  impose  upon  the  successful  claimants  the 
obligation  to  pay  Riddell’s  debt  for  taxes. 

There  should  be  judgment  for  the  plaintiffs  with  costs  on  the 
Supreme  Court  scale. 


[MULOCK,  C.J.Ex.] 

Perry  v.  Perry. 

Gift — Intent  to  Defraud — Prejudice  of  Creditors — Creditor  by  Virtue  of 
Judgment  Recovered  in  Ontario  — Gift  Made  and  Completed  in 
Alberta — Reaching  Moneys  in  Alberta  afterwards  Transferred  to 
Ontario — Assumption  as  to  Daw  of  Alberta — Remedy  of  Creditor- 
Absence  of  Lien — Action  on  Behalf  of  all  Creditors  of  Donor — 
Amendment. 

The  plaintiff,  in  1906,  recovered  in  the  Supreme  Court  of  Ontario  a 
judgment  against  her  husband  for  alimony.  The  husband  after- 
wards left  Ontario,  and  had  ever  since  resided  in  Alberta.  In  1920 
he  made  a gift  of  money  to  his  son.  That  gift  became  complete  while 
the  money  was  in  Alberta.  The  plaintiff  thereupon,  a large  sum 
being  due  to  her  upon  her  judgment,  brought  this  action  against 
her  husband  and  his  son  for  a declaration  that  the  gift  was  fraudu- 
lent and  void  as  against  her:  — 

Held,  that  the  test  as  to  whether  the  gift  was  fraudulent  as  against  the 
plaintiff  was  not  whether  the  money  could  have  been  reached  in 
Alberta  under  her  judgment,  but  whether  the  money  was  exigible  in 
Alberta,  through  the  machinery  of  the  courts  of  that  Province,  at  the 
instance  of  a creditor. 

The  plaintiff  being  a creditor  of  her  husband  in  Alberta  as  well  as  in 
Ontario,  it  should  be  assumed,  in  the  absence  of  proof  to  the  contrary, 
that  as  to  the  impeached  gift  the  law  of  Alberta  afforded  her  the 
same  remedy  as  did  that  of  Ontario;  thus,  whether  the  money  was 
in  Alberta  or  Ontario,  if  the  gift  was  fraudulent  as  against  the 
donor’s  creditors,  the  money  was  exigible  at  their  instance  in  which- 
ever Province  it  might  be;  and,  it  having  been  transferred  to  On- 
tario and  now  being  there,  it  was  within  the  reach  of  the  courts  of 
Ontario. 

Held , also,  that,  the  donor  having  given  away  all  his  property  and 
the  plaintiff  being  unable  to  obtain  payment  of  her  claim,  an  intent 
to  defraud  and  prejudice  his  creditors  should  be  implied;  and  the 
gift  could  not  stand. 
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Held,  also,  that  the  plaintiff,  having  no  lien  on  the  fund,  should  have 
sued  on  behalf  of  herself  and  all  other  creditors  of  her  husband; 
and  she  was  allowed  to  amend  accordingly. 

Action  for  a declaration  that  certain  gifts  of  money  made  by 
the  defendant  Robert  Scott  Perry  were  fraudulent  and  void  against 
the  plaintilf. 

The  action  was  tried  by  Mulock,  C.J.Ex.,  without  a jury,  at 
Belleville. 

J.  E.  Lawson , for  the  plaintiff. 

W.  W.  McLaughlin , for  the  defendant  Hannah  A.  Perry. 

E.  D.  O'Flynn,  for  the  defendants  Roland  Arthur  Perry,  Sarah 
Frances  Perry,  Annie  A.  Perry,  and  Robert  Scott  Perry. 

March  16.  Mulock,  C.J.Ex.  ] — The  plaintiff,  the  wife  of  the 
defendant  Robert  Scott  Perry,  on  the  30th  June,  1906,  obtained 
judgment  against  him,  in  the  Supreme  Court  of  Ontario,  for 
alimony,  and  when  this  action  was  begun  there  was,  and  still  is, 
owing  to  her  under  the  said  judgment  over  $6,000. 

Many  years  ago,  her  husband  left  Ontario  and  has  ever  since 
resided  in  the  Province  of  Alberta.  In  the  year  1920  he  made  three 
gifts  of  money,  one  of  $2,500  to  his  son,  the  defendant  Roland 
Arthur  Perry,  one  of  $1,600  to  his  daughter,  the  defendant  Annie 
A.  Perry,  and  one  of  $500  to  his  eldest  daughter  in  trust  for  the 
defendant  Alice  L.  Perry.  These  three  gifts  left  him  penniless, 
and  the  plaintiff  brought  this  action  to  have  them  declared  fraudu- 
lent and  void  as  against  her  and  for  judgment  against  the  donees 
for  the  amounts  of  their  respective  gifts.  By  consent,  the  claims 
in  respect  of  the  gifts  of  $1,600  and  $500  were  abandoned,  and  the 
remaining  issue  is  whether  the  plaintiff  is  entitled  to  relief  against 
her  son,  the  defendant  Roland  Arthur  Perry,  and  his  wife,  Sarah 
Frances  Perry,  or  either  of  them,  because  of  the  gift  to  Roland 
Arthur  Perry  of  the  $2,500  in  question. 

At  the  trial  the  following  defences  were  raised:  (1)  that  the 
amount  of  $2,500  was  paid  to  Roland  in  the  Province  of  Alberta 
and  was  not  exigible  there  under  the  plaintiff’s  judgment,  and  that 
therefore  the  gift  was  not  fraudulent  as  against  the  plaintiff  ; (2) 
that,  if  it  came  to  the  hands  of  the  defendant  Sarah  Frances  Perry, 
she  had  discharged  herself  from  all  liability  with  respect  to  it  by 
repaying  it  to  her  husband  Roland  ; (3)  that  the  defendant  Roland 
had  expended  a portion  of  the  amount  and  had  repaid  the  balance 
to  his  father,  whereby  he  became  wholly  discharged  from  liability 
to  the  plaintiff  in  respect  of  any  portion  of  it. 

The  history  of  the  $2,500  is  as  follows:  In  or  about  the  month 
of  February,  1920,  the  plaintiff’s  husband  arrived  at  the  home  of 
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his  son,  the  defendant  Roland,  in  the  village  of  Thomasburg,  in 
the  Province  of  Ontario,  and  remained  with  him  nntil  the  follow- 
ing April.  Roland  had,  for  several  years,  been  an  invalid,  suffer- 
ing from  heart  and  liver  trouble,  and  his  father,  during  the  visit, 
informed  him  that  he  was  going  to  give  him  “ assistance/’  Later 
the  father  told  Roland  that  he  “ had  made  arrangements  for  assist- 
ance ” with  the  manager  of  the  Bank  of  Montreal  at  Tweed ; about 
two  weeks  later  Roland,,  according  to  his  evidence,  received  a bank- 
book from  the  manager  of  the  Merchants  Bank  at  Lacomb,  in  the 
Province  of  Alberta,  “ stating  that  he  had  put  $2,500  in  my  account 
there.”  Roland  then  instructed  the  Merchants  Bank  at  Lacomb 
to  transmit  the  money  for  him  to  the  Bank  of  Montreal  at  Tweed, 
in  Ontario ; and,  on  its  arrival  there,  it  was  deposited  in  the  Mont- 
real Bank  to  the  joint  account  of  Roland  and  his  wife,  withdraw- 
able on  the  cheque  of  either  of  them.  This  joint  account  had  been 
carried  on  for  many  years.  Roland’s  wife  was  not  a party  origin- 
ally to  this  action ; but,  when  she  learned  of  it,  she,  along  with  her 
husband,  went  to  the  Montreal  Bank  at  Tweed,  and,  in  accordance 
with  the  understanding  between  her  and  her  husband,  on  her 
cheque,  the  whole  amount  then  to  the  credit  of  the  joint  account, 
namely,  $2,913.29,  was  withdrawn  from  the  bank  by  her,  where- 
upon she  handed  to  her  husband  $2,500,  a portion  thereof,  giving 
as  her  reason  therefor  that,  inasmuch  as  the  gift  of  $2,500  to  her 
husband  was  being  attacked,  she  did  not  wish  to  be  involved  in 
any  trouble  of  the  Perry  family  because  of  it.  Her  husband 
accepted  the  money,  and  the  fair  inference  is  that  as  between 
themselves  they  each  regarded  the  $2,500  handed  to  the  husband  as 
representing  the  impeached  gift.  Shortly  thereafter,  the  wife  was 
made  a party  to  this  action.  Roland  was  examined  de  bene  esse 
and  swore  that  he  disposed  of  the  $2,500  as  follows : in  payment  of 
doctor’s  bills  and  other  accounts  owing,  $1,055 ; in  payment  of  the 
expenses  of  a trip  to  the  west  to  see  his  father,  $500 ; and  that  he 
paid  to  the  father  the  balance,  namely,  $945.  Roland  was  alive  at 
the  time  of  the  trial,  but  on  account  of  illness  did  not  attend 
court,  and  counsel  consented  to  his  evidence  taken  de  bene  esse 
being  put  in.  No  reason  appears  for  my  discrediting  his  evidence. 
His  direction  to  the  Merchants  Bank  in  Alberta  to  transmit  the 
money  to  Ontario  was  an  acceptance  of  the  gift,  which  then  became 
complete  whilst  the  money  was  in  Alberta. 

It  is  on  these  facts  that  counsel  for  Roland  and  his  wife  rest 
the  contention  that,  inasmuch  as  the  money  was  not  exigible  in  • 
Alberta  under  the  plaintiff’s  judgment  obtained  in  this  Province, 
the  gift  was  not  fraudulent  as  against  the  plaintiff.  The  test,  how- 
ever, as  to  whether  it  was  fraudulent  is  not  whether  it  could  have 
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been  reached  in  Alberta  under  the  plaintiffs  judgment,  but  whether 
it  was  exigible  in  Alberta  through  the  machinery  of  the  courts  of 
that  Province  at  the  instance  of  the  donor’s  creditors,  one  of  whom 
was  the  plaintiff.  The  plaintiff  being  a creditor  of  her  husband, 
in  Alberta  as  well  as  in  Ontario,  I assume,  in  the  absence  of  proof 
to  the  contrary,  that  as  to  the  impeached  gift  the  law  of  Alberta 
afforded  her  the  same  remedy  as  does  the  law  of  Ontario : Toponce 
v.  Martin  (1876),  38  U.C.R.  411;  Langdon  v.  Robertson  (1886), 
13  O.R.  497,  518;  Canadian  Fire  Insurance  Co.  v.  Robinson  (1901), 
31  Can.  S.C.R.  488,  493.  Thus,  whether  the  money  be  in  Alberta 
or  Ontario,  if  the  gift  is  fraudulent  as  against  the  donor’s  credit- 
tors,  it  is  exigible  at  their  instance  in  whichever  Province  the  money 
or  its  proceeds  may  be ; and,  it  now  being  in  Ontario,  it  is  within 
the  reach  of  the  courts  of  this  Province. 

Dealing  then  with  the  merits,  the  facts  are  that  the  donor  has 
given  away  all  his  property  and  has  no  means  whereby  he  can 
satisfy  the  plaintiff  and  his  other  creditors.  The  donee  admits  the 
gift,  and  the  plaintiff  is  unable  to  obtain  payment  of  her  claim. 
These  circumstances  imply  intent  to  defraud  and  prejudice  the 
donor’s  creditors ; and,  therefore,  the  gift  cannot  stand : Spirett  v. 
Willows  (1864),  3 DeG.  J.  & S.  293;  and  the  defendant  Roland 
is  accountable  therefor,  less  the  $945  repaid  to  hi?  father,  at  the 
suit  of  his  father’s  creditors : Partridge  v.  Gopp  (1758),  Amb.  595 ; 
the  Assignments  and  Preferences  Act,  R.S.O.  1914,  ch.  134,  sec. 
13. 

As  to  the  claim  against  Roland’s  wife,  it  is  to  be  observed  that 
the  money  given  to  Roland  was  not  a trust-fund,  but  merely  a fund 
attachable  by  the  donor’s  creditors,  the  holder  of  it  being  a debtor 
in  respect  thereof  to  the  creditor.  When,  therefore,  the  wife  relin- 
quished in  favour  of  her  husband,  the  original  donee,  any  dominion 
over  it  that  she  might  have  possessed,  she  thereupon  became 
absolved  from  any  liability  in  respect  of  it,  and  the  action  should 
be  dismissed  as  against  her. 

The  plaintiff  has  no  lien  on  the  fund,  and  should  have  sued  on 
behalf  of  herself  and  all  other  creditors  of  Robert  Scott  Perry: 
Reese  River  Silver  Mining  Co.  v.  Atwell  (1869),  L.R.  7 Eq.  347. 
She  may  so  amend,  and  when  the  amendment  is  made  judgment 
will  be  entered  for  the  plaintiff  for  $1,550  against  the  defendant 
Roland  Arthur  Perry,  and  the  action  will  be  dismissed  against  the 
other  defendants  except  Robert  Scott  Perry:  no  costs  to  any  party. 
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[APPELLATE  DIVISION.] 

[IN  BANKRUPTCY.] 

Re  Canadian  Cap  Co.  Limited. 

Bankruptcy — Payments  Made  by  Debtor  within  three  Months  before 
Authorised  Assignment — Recovery  by  Trustee  under  secs.  31  and 
32  of  Bankruptcy  Act — “ Act  of  Bankruptcy  ” — Ceasing  “ to  Meet 
his  Liabilities  as  they  Become  Due” — Bankruptcy  Act,  sec.  3(j) 
(12  & 13  Geo.  V.  ch.  8,  sec.  3). 


To  the  “ acts  of  bankruptcy  ” mentioned  in  sec.  3 of  the  Bankruptcy 
Act,  there  was  added  in  1922,  by  the  amending  Act  12  & 13  Geo.  V.  ch. 
8,  sec.  3,  “(j)  If  he  ceases  to  meet  his  liabilities  as  they  become 
due : ” — 

Held,  that  this  is  not  to  be  construed  as  meaning,  in  the  light  of  the 
Interpretation  Act,  that  when  in  any  single  case  the  debtor  makes 
default  in  payment  of  a debt  as  and  when  due  he  commits  an  act 
of  bankruptcy — what  the  statute  speaks  of  is  not  a solitary  occur- 
rence, but  a failure  “ to  meet  his<  liabilities  as  they  become  due  ” in 
some  wider  sense. 

In  the  present  case,  where  a series  of  promissory  notes  had  been 
allowed  to  fall  due  and  remain  unpaid,  the  condition  of  bankruptcy 
necessary,  under  secs.  31  and  32,  to  render  payments  made  within 
three  months  before  an  authorised  assignment  recoverable  by  the 
trustee,  was  abundantly  shewn. 

Application  by  the  trustee  under  an  authorised  assignment  by 
the  above  named  company  to  compel  repayment  by  one  Max  Taylor 
of  $1,933.45  paid  by  the  company  to  Taylor  within  three  months 
before  the  assignment. 

December  1,  1922.  The  application  was  heard  by  Fisher,  J., 
in  Chambers. 

S.  H.  Bradford,  K.C.,  and  I.  H.  Greenberg,  for  the  trustee. 

A.  G.  Slaght,  K.C.,  for  Max  Taylor. 

December  8.  Fisher,  J. : — I took  viva  voce  evidence.  The 
facts  are  as  follows : — 

The  debtor-company,  carrying  on  business  as  a manufacturer 
in  Toronto,  having  purchased  goods  from  Taylor,  a merchant  car- 
rying on  business  in  Hamilton,  on  the  10th  February,  1922,  to  the 
value  of  $3,674.66,  gave  seven  promissory  notes  of  $500  each  and 
one  of  $174.66  to  Taylor.  Taylor  delivered  the  goods  to  the  com- 
pany. The  first  note  of  $500  fell  due  on  the  23rd  April,  1922,  and 
$250  was  paid  thereon  and  the  note  renewed  for  the  balance.  Two 
notes  of  $500  each,  due  in  the  month  of  May,  1922,  were  returned 
unpaid.  Three  notes  of  $500  each,  payable  on  different  dates  in 
the  month  of  June  were  returned  unpaid.  The  next  payment  made 
by  the  company  to  Taylor  was  $600  on  the  7th  July,  on  customers’ 
paper  of  the  debtor-company,  amounting  to  $930.69,  which  was 
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given  by  the  company  to  Taylor  some  time  previous.  The  $692.62 
was  paid  on  the  11th  July,  1922;  so  that  the  total  amount  received 
by  Taylor  on  his  account  prior  to  the  authorised  assignment  was 
$1,542.62,  leaving  a balance  owing  him  of  $2,132.04.  When  Taylor 
received  the  customers’  paper  for  $930.68,  he  gave  credit  for  that 
sum,  but,  owing  to  some  adjustments  made  between  the  customers 
and  the  debtor,  Taylor  only  received  $692.62. 

There  is  no  question  raised  that  the  goods  were  not  purchased 
and  delivered  and  the  notes  given. 

The  trustee  contends  that,  when  Taylor  received  the  first  pay- 
ment of  $250,  the  $600,  and  the  $692.62,  he  knew  or  should  have 
known,  or  must  be  taken  to  have  known,  that  the  company  was  in 
insolvent  circumstances;  and,  as  all  these  payments  were  made 
within  three  months  prior  to  the  authorised  assignment,  they  are 
fraudulent  and  void  as  against  the  trustee.  The  authorised  assign- 
ment was  made  on  the  19th  July,  1922. 

On  the  evidence,  I have  no  doubt  whatever  that  the  debtor- 
company  was  insolvent  to  the  knowledge  of  the  president  and  vice- 
president,  who  were  the  active  managers  of  the  company,  when  they 
made  these  payments  to  Taylor.  Shapiro,  the  president,  admitted 
that  thousands  of  dollars  were  due  to  trade  creditors  in  the  months 
of  May,  June,  and  July,  which  they  were  unable  to  pay.  The 
failure  appears  to  be  a disastrous  one  from  the  standpoint  of  the 
creditors.  According  to  the  trustee’s  evidence  on  his  examination 
of  the  books,  the  company,  between  the  1st  February,  1922,  and  the 
19th  July,  1922,  the  date  of  the  assignment,  purchased  goods 
amounting  to  $44,853.39,  and  during  that  period  they  paid  to  trade 
creditors  $12,609.62  only,  and  between  the  1st  June,  1922,  and 
the  19th  July,  1922,  apart  from  $1,292.02  to  Taylor  as 
above  set  out,  about  $9,200  was  paid  out  as  follows:  $4,000  to 

Jacob  Sherman,  father  of  the  vice-president;  $2,000  to  one  Cohen; 
and  about  $1,875  to  .Shapiro  and  Sherman,  the  president  and  vice- 
president,  claimed  by  them  on  account  of  services  rendered.  The 
trustee’s  statement  also  shews  that  the  capital  stock  of  the  company 
is  wiped  out,  and  the  company  is  indebted  to  unsecured  creditors 
in  the  sum  of  $34,194.03. 

The  question  I have  to  decide  is,  did  Taylor  know  or  should  he 
have  known,  when  he  received  from  the  company  the  payments 
above  referred  to,  that  the  company  was  insolvent  within  the  mean- 
ing of  the  Bankruptcy  Act?  I find,  on  the  evidence,  that  he  did 
not  know,  when  he  received  the  first  payment  of  $250  on  the  23rd 
April,  that  the  company  was  in  an  embarrassed  financial  condition, 
and  that  he  acted  bona  ' fide  in  receiving  this  payment. 

As  to  the  other  payments  made  to  him,  namely,  $600  on  the  7th 
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July,  1922,  and  $692.62  on  the  11th  July,  1922,  these  two  were 
bond  fide  so  far  as  Taylor  was  concerned,  unless  these  payments 
can  be  brought  within  the  meaning  of  the  new  paragraphs  (t)  and 
(j)  added  to  sec.  3 of  the  Bankruptcy  Act  by  the  amending  Act  of 
1922,  12  & 13  Geo.  V.  ch.  8,  sec.  3 : (i ) “ If  he  gives  notice  to  any 
of  his  creditors  that  he  has'  suspended  or  that  he  is  about  to  suspend 
payment  of  his  debts.”  “ (;)  If  he  ceases  to  meet  his  liabilities  as 
they  become  due/’ 

Does  this  amendment  mean  that  the  creditor  must  have  know- 
ledge of  other  creditors  of  the  debtor  not  being  paid  as  their  debts 
become  due,  in  addition  to  his  knowledge  that  the  debts  due  to  him 
have  not  been  paid?  In  the  construing  of  a statute  the  plural  is 
(by  the  Interpretation  Act)  to  be  read  as  singular  whenever  the 
nature  of  the  subject-matter  requires  it.  The  word  “ they,”  there- 
fore, in  para.  (;)  can  be  construed  as  singular. 

The  amendment  of  1922  came  into  force  on  the  28th  June, 
1922.  There  is  no  doubt  that  Taylor  knew  on  the  22nd  April, 
1922,  that  he  had  received  only  $250  on  his  $500  note  due  on  that 
date,  and  he  was  obliged  to  accept  a renewal  for  the  balance. 
Taylor  also  knew  that  the  two  notes  of  $500  each  due  in  May,  1922, 
had  not  been  paid;  that  the  three  notes  of  $500,  due  on  the  2nd, 
12th,  and  23rd  June,  had  not  been  paid.  He  employed  a solicitor 
named  Sweet,  at  Hamilton,  on  the  19th  June  and  on  the  5th  and 
8th  July,  1922,  to  demand  payment  of  the  moneys  owing  him. 
Taylor  had  interviewed  the  president  on  two  occasions.  He  was 
put  off  without  payment.  There  is  a letter  written  by  the  com- 
pany to  Taylor  acknowledging  that  it  was  unable  to  pay  the  balance 
owing.  I,  therefore,  hold  that  Taylor  had  ample  notice  in  May 
and  June,  1922,  that  the  debtor  company  had  ceased  to  meet  its 
liabilities  as  they  became  due  within  the  meaning  of  para.  (j). 
Section  32  of  the  Bankruptcy  Act  casts  the  onus  upon  Taylor  of 
shewing  that  he  had  no  notice  “-of  any  available  act  of  bankruptcy  ” 
at  the  time  he  received  the  payments.  I hold  that  he  had.  He 
knew  that  the  company  had  ceased  to  meet  its  liabilities  as  they 
became  due,  and  this  is  an  “ available  act  of  bankruptcy  ” under 
the  1922  amendment.  The  payments  of  $600  on  the  7th  July, 
1922,  and  $692.62  on  the  11th  July,  1922,  are  fraudulent  and  void 
as  against  the  creditors  of  the  debtor-company. 

The  trustee’s  application  is  allowed  with  costs,  and  there  will 
be  judgment  in  his  favour,  against  Taylor,  for  $1,392.62  with 
interest.  Taylor  shall  be  entitled  to  rank  on  the  estate  as  an 
unsecured  creditor  for  $3,424.60,  upon  returning  to  the  trustee  the 
two  accepted  drafts  of  Charles  Shapiro,  amounting  to  $390.83,  or 
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otherwise  he  must  file  an  affidavit  valuing  his  security  and  proving 
for  the  balance  against  the  estate. 

Max  Taylor  appealed  from  the  judgment  of  Fisher,  J. 

March  9.  The  appeal  was  heard  by  Latchfoed  and  Middleton, 
JJ.,  Ferguson,  J.A.,  and  Logie,  J. 

Slaght,  K.C.,  for  the  appellant. 

Bradford , K.C.,  for  the  trustee,  respondent. 

March  17.  The  judgment  of  the  Court  was  read  by  Middleton, 
J. : — At  the  conclusion  of  the  argument  we  were  all  of  opinion  that 
the  appeal  should  be  dismissed,  but  reserved  judgment  because  we 
desired  to  express  in  writing  our  opinion  of  the  true  construction 
of  the  statute. 

TJnder  the  amendment  of  1922,  to  the  acts  of  bankruptcy  men- 
tioned in  sec.  3 is  added,,  inter  alia , “ (j)  If  lie  ceases  to  meet  his 
liabilities  as  they  become  due.” 

Under  secs.  31  and  32  of  the  Act  any  payment  made  within 
three  months  of  bankruptcy  may  be  recovered  by  the  assignee  if 
the  creditor  had,  at  the  time  of  payment,  notice  of  any  act  of  bank- 
ruptcy on  the  part  of  the  debtor. 

The  debtor  in  this  case  had  made  default  in  payment  of  a series 
of  notes  due  this  creditor,  and  the  learned  Judge  in  Bankruptcy 
has  construed  the  statute  as  meaning,  in  the  light  of  the  Interpreta- 
tion Act,  that  when  in  any  single  case  the  debtor  makes  default  in 
payment  of  a debt  as  and  when  due  this  is  an  act  of  bankruptcy. 
The  result  is  that  anv  creditor  who  receives  from  his  debtor  pay- 
ment of  a past-due  debt  does  so  at  his  peril  and  must  refund  if 
actual  bankruptcy  follows  within  three  months. 

We  do  not  so  understand  the  statute,  nor  do  we  think  that  the 
provisions  of  the  Interpretation  Act  apply.  What  the  statute 
speaks  of  is  not  a solitary  occurrence,  but  a failure  “to  meet  his 
liabilities  as  they  become  due  ” in  some  wider  sense.  It  is  unwise 
to  attempt  any  exhaustive  definition — cases  must  be  dealt  with  as 
they  arise. 

Here  there  was  much  more  than  failure  to  pay  a single  debt  as 
it  matured.  A series  of  notes  had  been  allowed  to  fall  due  and  to 
remain  unpaid.  The  condition  of  bankruptcy  necessary  in  our  view 
of  the  statute  was  abundantly  shewn. 

Appeal  dismissed  with  costs . 
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[APPELLATE  DIVISION.] 


Re  Shields. 


[vol. 


Partition — Application  upon  Originating  Notice  for  Summary  Order — 
Rules  606,  615^— Question  as  to  Ownership  of  Lands — Possessory 
Title — Limitations  Act — Judgment  in  Former  Proceeding — Bind? 
ing  Effect — Tenancy  in  Common — Judicial  Declaration — Acknow- 
ledgment. 


An  application  for  an  order  for  partition  of  certain  lands,  forming 
part  of  the  estate  of  one  who  died  intestate,  was  dismissed  by  a 
Judge  in  Chambers,  leaving  the  applicants  to  bring  an  action:  — 
Held,  upon  appeal,  that,  although  it  was  suggested  that  three  of  those 
interested,  viz.,  the  widow  and  two  of  the  children  of  the  intestate, 
had  acquired  a possessory  title  to  the  lands,  a summary  order  for 
partition  might  still  be  made,  and  the  rights  of  the  parties  ascer- 
tained by  the  Master  upon  a reference  directed  by  the  order  (Mere- 
dith, C.J.C.P.,  dissenting). 

Rules  606  and  615  referred  to. 

In  an  earlier  case  concerning  other  lands,  forming  part  of  the  same 
estate,  there  was  a judicial  declaration  of  the  rights  of  the  co-owners 
which  was  not  now  subject  to  review,  and  an  acknowledgment  by 
the  co-tenant  who  opposed  the  later  application  of  the  title  of  the 
other  co-tenants. 

Discussion  of  the  subject  of  partition  orders  and  judgments. 

Appeal  by  the  London  and  Western  Trusts  Company  Limited, 
administrators  of  the  estate  of  William  B.  Shields,  deceased,  from 
an  order  of  Smith,  J.,  in  Chambers,  dismissing  a summary  appli- 
cation for  an  order  directing  partition  or  sale  of  certain  lands, 
part  of  the  estate  of  James  Shields,  who  died  intestate  in  1885. 

February  13.  The  appeal  was  heard  by  Meredith,  C.J.C.P., 
Latchford  and  Middleton,  JJ.,  and  Ferguson,  J.A. 

Wctldon  Lawr , for  the  appellants. 

F.  C.  Betts , for  John  J.  .Shields,  respondent. 


March  23.  Middleton,  J. : — This  is  an  appeal  from  the  order 
of  Mr.  Justice  Smith,  dated  the  2nd  December,  1922,  dismissing 
an  application  for  partition  of  certain  lands,  leaving  the  parties 
to  bring  an  action  for  partition,  the  learned  Judge  apparently 
entertaining  the  view  that,  because  the  defendant  John  J.  Shields 
suggested  that  he  and  his  deceased  mother  and  his  sister  Jessie 
Shields  had  acquired  a possessory  title  to  the  lands,  an  order  for 
partition  should  not  be  made  in  a summary  way.  At  one  time  this 
was  the  practice,  but  under  the  present  Rules  the  well-settled 
practice  is  different.  There  is  no  reason  why  the  rights  of  the 
parties  should  not  be  worked  out  and  ascertained  in  the  proceed- 
ings once  initiated  without  directing  the  institution  of  new  proceed- 
ings in  another  form. 

Rule  615  gives  the  right  to  an  adult  person  to  compel  partition 
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by  originating  notice,  and  Rule  606,  dealing  with  all  originating  App.  Div. 
notices,  provides  that  the  Judge  may  summarily  dispose  of  the 

questions  arising  on  the  originating  notice  and  give  such  judgment  

as  the  nature  of  the  case  may  require,  or  may  give  directions  for  the  shSlds. 
trial  of  any  questions  arising  upon  the  application,  by  means  of  an  j 

issue  or  by  a summary  trial. 

In  connection  with  this  very  estate,  this  question  was  dealt  with 
by  a Divisional  Court  of  the  Appellate  Division.  An  order  for 
partition  had  been  made,  and  upon  the  reference  one  of  the  parties 
added  contended  that  the  plaintiff  was  not  entitled  to  any  interest, 
his  claim  being  barred  by  the  Statute  of  Limitations.  The  Master 
thereupon  declined  to  proceed  with  the  reference.  Upon  appeal, 

Mr.  Justice  Clute  made  an  order  in  accordance  with  the  old  practice 
directing  an  action  to  be  brought  within  a time  limited  and  staying 
the  partition  proceedings  in  the  meanwhile.  Upon  an  appeal  to  the 
Appellate  Division,  this  practice  was  condemned,  and  by  a certifi- 
cate of  the  Appellate  Division  of  the  2nd  February,  1922,  the  order 
of  Mr.  Justice  'Clute  and  the  report  of  the  Master  were  vacated  and 
the  Master  was  directed  to  try  and  dispose  of  the  question  as  to  the 
ownership  of  the  property  in  question.  This  was  accordingly  done, 
and  from  the  Master’s  renort  there  was  an  appeal,  carried  to  the 
Judge  in  Weekly  Court,  to  the  Appellate  Division,  and  finally  to 
the  Supreme  Court  of  Canada. 

Had  the  rights  of  the  parties  here  been  difficult  to  ascertain, 

I should  have  thought  that  the  proper  course  was  to  direct  the  trial 
of  an  issue,  but  it  appears  to  me  that  upon  consideration  of  the 
proceedings  it  is  clear  that  the  title  to  the  property  has  been  con- 
clusively determined  iby  the  litigation  to  which  I have  already 
referred,  and  that  it  is  our  duty  to  avoid,  if  possible,  any  further 
squandering  of  this  estate  in  unnecessary  litigation. 

James  Shields,  the  owner  of  the  lands  in  question,  died  intestate 
in  1885,  leaving  him  surviving  a widow,  who  has  recently  died,  and 
some  eight  children.  Two  of  these,  Andrew  and  George,  had  pro- 
vision made  for  them  by  their  father.  The  farms  upon  which  they 
lived  had  been  given  to  them.  The  other  children  and  their  mother 
resided  upon  the  farm  in  question,  the  homestead.  After  the  lapse 
of  many  years — September,  1916 — these  two  sons,  Andrew  and 
George,  obtained  an  order  for  the  administration  of  the  estate  of 
their  father  and  the  partition  of  his  lands.  The  other  members 
of  the  family  contended  that  Andrew  and  George  should  be  excluded 
from  any  share  in  these  lands,  first  because  of  the  advances  made  to 
them,  and  secondlv  because  their  claims,  if  any,  were  barred  by  the 
Statute  of  Limitations.  I have  already  indicated  the  course  of  the 
litigation,  and  need  only  emphasise  the  fact  that  the  family  and 
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the  London  and  Western  Trusts  Company,  representing  one'  brother 
who  had  died,  and  the  Union  Trust  Company,  as  receivers  of  the 
interest  of  another  brother,  were  a unity  in  opposing  the  claims  of 
the  two  brothers.  , 

The  form  of  the  judgment  of  the  Appellate  Division  directing 
the  reference  is  of  importance.  The  Master  was  “to  try  and  dis- 
pose of  the  question  of  the  ownership  of  the  property  in  question.” 
In  pursuance  of  this,  the  Master  found  that  “ the  equity  of  redemp- 
tion in  the  lands  in  question  is  now  vested  in  Jessie  Shields,  John 
J.  Shields,  James  Shields,  the  estate  of  William  B.  Shields,  and 
Catherine  Leech,  as  tenants  in  common,  subject  to  the  dower- 
interest  of  Annie  Shields,  the  widow  of  the  intestate.”  The  land 
was  subject  to  a mortgage,  and  the  Master  rightly  assumed  that 
all  he  was  called  upon  to  deal  with  was  the  title  to  the  equity  of 
redemption.  It  was  from  this  finding  that  the  appeal  was  had  to  Mr. 
J ustice  Kelly,  to  a Divisional  Court,  and  ultimately  to  the  Supreme 
Court  of  Canada,  the  finding  being  throughout  affirmed. 

I regard  this  as  a judicial  declaration  of  the  rights  of  the  co- 
owners which  is  not  now  subject  to  review.  It  is  true  that  nothing 
is  said  in  the  report  as  to  the  actual  occupation  of  the  lands,  and 
that  it  is  quite  consistent  with  the  Master’s  finding  that  some  one 
or  other  of  the  tenants  in  common  may  have  been  in  exclusive 
possession,  and  that  if  nothing  had  intervened  this  possessory  title 
would  in  the  end  have  ripened  into  a title  under  the  statute  good  as 
against  other  tenants  in  common,  but  I think  this  gave  a new  start- 
ing point  for  the  statute,  for  no  more  effective  acknowledgment  of 
title  can  be  imagined  than  a declaratory  judgment  of  a court  having 
competent  jurisdiction. 

I can  see  no  real  reason  why  an  application  might  not  have 
been  made  in  the  original  proceedings  for  a supplementary  order 
directing  that  the  partition  therein  already  ordered  should  not 
be  carried  out.  It  is  true  that  the  claim  of  the  original  plaintiffs 
had  been  negatived,  but  the  judgment  for  administration  and 
partition  pronounced  in  1916  is  still  an  existing  judgment  avail- 
able to  all  the  parties  to  it.  I do  not  think  it  falls  to  the  ground 
simply  because  the  plaintiff  in  the  result  came  to  be  excluded. 

As  I read  the  order  of  the  Appellate  Division  of  the  2nd  March, 
1917,  the  judgment  for  partition  and  administration  is  not  in  any 
sense  displaced.;  all  that  Court  directed  was  that  the  Master  should 
not  proceed  with  the  administration  until  the  time  for  appealing 
from  his  report  on  the  reference  directed  should  have  expired  or 
until  the  appeal  had  been  heard  and  disposed  of. 

A vesting  order  was  moved  for  and  issued,  apparently  with  a 
view  of  bringing  all  matters  to  some  condition  of  finality,  on  the 
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29th  May,  1919.  This  recited  all  the  proceedings  np  to  and  includ-  App.  Div. 
ing  the  appeal  to  the  Supreme  Court  of  Canada,  and  it  purported  1923 
to  confirm  the  report  of  the  Master,  which,  it  seems  to  me,  had  been 
.abundantly  confirmed  by  the  judgments  pronounced  upon  the  appeal  Shields. 
from  it,  and  then  vested  the  lands  in  question  in  those  whom  the  Mid~n  j 
Master  had  found  to  be  entitled. 

Much  might  be  said  as  to  the  necessity  of  the  application  for  this 
order  and  as  to  its  operative  effect,  but  at  any  rate  it  is  an  acknow- 
ledgment by  John  J.  .Shields  of  the  title  of  his  co-tenants,  for  he 
was  a party  to  the  application. 

I think  the  appeal  should  be  allowed  and  the  order  for  partition 
should  be  granted  and  that  the  respondent  John  J.  Shields  should 
pay  the  costs  of  this  appeal.  The  costs  of  the  motion  in  Chambers 
will  form  part  of  the  costs  of  the  partition  proceedings. 

Latchfoed,  J.,  and  Ferguson,  J.A.,  agreed  with  Middle- 
ton,  J. 


Meredith/  C.J.C.P. : — No  better  order  could  have  been  made, 
in  the  circumstances  of  this  case,  than  that  which  is  appealed 
^against : and  the  appellants  are  the  last  parties  who  should  complain 
of  it ; it  gives  them  more  than  they  are  strictly  entitled  to  have. 

They  sought,  in  a summary  application,  partition  of  the  land  in 
question,  asserting  ownership  of  an  undivided  share  of  it ; but  they 
had  never  been  in  possession  of  it,  or  of  any  part  of  it;  and  they 
knew  their  assertion  of  ownership  was  denied  by  those  who  had 
been  in  possession  for  many  years,  and  are  yet  in  possession,  of  the 
whole  of  the  land. 

They  knew  too  that  the  onlyi  person  against  whom  their  pro- 
ceedings were  taken,  although  he  had  been  one  of  those  who  had 
had  possession,  and  still  have,  claimed  no  interest  in  the  land, 
admitting  and  asserting  that  his  possession,  along  with  his  mother 
and  sister,  was  their  possession,  for  their  benefit  only,  in  accord 
with  a family  understanding  that  the  mother  and  sister  should 
have  this  land. 

Without  violation  of  first  principles  in  the  administration  of 
justice,  no  order  affecting  the  rights  or  claims  of  the  estate  of  the 
mother,  who  is  dead,  or  of  the  sister,  who  is  living,  could  be  made 
behind  the  backs  of  a legal  representative  of  the  mother’s  estate, 
and  of  the  sister,  or  behind  the  back  of  either  of  them,  as  was  sought 
at  Chambers  in  the  High  Court  Division,  and  is  now  sought  here 
upon  this  appeal. 

Smith,  J.,  not  only  properly,  but  necessarily,  refused  to  make 
such  order ; but,  for  the  applicants’  benefit,  he  kept  the  motion  alive 
so  that,  at  a proper  time,  they  might  renew  it;  though  he  might 


514 


ONTARIO  LAW  REPORTS. 


[VOL. 


App.  Div.  very  properly  have  dismissed  the  application.  There  could  be  no 
1923.  sense  in  making  a partition  order  against  a person  who  disclaimed 

any  share  in  the  land  to  be  partitioned ; nor  in  the  making  it 

Shields,  against  those  who  had  shares.,  without  notice  to  them. 

Meredith  That  should  be  enough  to  dispose  of  this  appeal  as  far  as  my 
C.J.O.P.  judgment  upon  it  goes:  but  the  whole  subject  of  partition  judg- 
ments and  orders  was  discussed,  and  opinions  have  been  expressed 
upon  it  contrary  to  that  which  I understand  to  be  the  law  and 
practice,  all  of  which  make  it  necessary  for  me  to  extend  my 
expressed  views  so  as  to  cover  some  points  which,  owing  to  the 
absence  of  necessary  parties,  are,  in  my  opinion,  quite  unnecessary 
for  the  proper  determination  of  this  appeal,  and  binding  on  no  one. 

If  the  mother’s  estate,  and  the  sister,  were  represented  in  these 
proceedings,  it  is  quite  possible  that  an  order  directing  the  trial  of 
an  issue,  instead  of  making  the  bringing  of  an  action  necessary, 
might  have  saved  some  little  time  and  costs,  and  might  have  been 
made ; though  it  is  proper  to  add  that  a short  cut  not  infrequently 
proves  to  ibe  the  longest  way  around.  And  such  an  order  was 
impossible  in  this  case  because  those  who  should  be  the  parties  to  it 
on  one  side — the  mother’s  representatives  and  the  sister — were  not 
before  the  Court. 

In  such  a case  as  this,  and  especially  when  the  person  seeking 
partition  is  out  of  possession,  the  order  which  has  always  been  made 
is  one  such  as  that  in  question,  or  one  for  the  trial  of  an  issue, 
which  is  substantially  the  same  thing.  The  precedents  without 
exception,  in  England  and  here,  are  all  that  way:  Giffard  v. 

Williams  (1870),  L.R.  5 Ch.  546;  Slade  v.  Barlow  (1869),  L.R.  7 
Eq.  296 ; Bolton  v.  Bolton  (1868),  it.  298  n. ; Macdonell  v.  McGillis 
(1880),  8 P.R.  339;  Bennetto  v.  Bennett  o'  (1874),  6 P.R.  145; 
Young  v.  Wright  (1879),  8 P.R.  198;  Be  McMillan  (1881),  8 
P.R.  546;  Hopkins  v.  Hopkins  (1881),  9 P.R.  71;  Stroud  v.  Sun 
• Oil  Co.  (1904),  7 O.L.R.  704,  8 O.L.R,  748;  Smith'  v.  Smith 
(1901),  1 O.L.R.  404;  and  Re  Rogers,  Rogers  v.  Rogers  (1885), 
11  P.R.  90;  and,  in  such  a case,  it  may  well  be  taken  that  they  are 
based  upon  the  soundest  of  principles ; though  one  need  not  rely 
upon  the  case^  for  the  principle  is  manifest. 

No  one  can  have  partition  unless  he  has  an  undivided  share  in 
the  lands  to  be  partitioned : and,  if  that  be  denied,  he  must  estab- 
lish his  title. 

When  the  title  asserted  was  a common  law  one,  he  was  obliged 
to  prove  it  in  a common  law  action;  that  was  just  and  proper.  But, 
sometimes,  to  evade  a determination  of  the  question  in  that  way, 
by  Judge  and  jury,  and  may  be,  sometimes,  for  other  reasons, 
attempts  were  made  to  bring  the  case  into  Chancery,  where  it  would 
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be  tried  without  a jury,  but  of  course  by  a Judge.  These  attempts, 
however,  invariably  failed ; the  plaintiff  was  told,  in  effect,  that  he 
“ must  face  the  music  ” before  a jury ; that  he  could  not,  by  any 
such  scheme,  evade  that  which  every  one  out  of  possession,  speak- 
ing generally,  must  do : bring  an  action  of  ejectment  to  establish 
his  right  if  he  really  had  one. 

Amendments  of  the  law  respecting  partition,  and  Rules  of 
Court  having  the  effect  of  legislation,  have  simplified  the  procedure, 
but  nothing  has  altered,  or  is  likely  to  alter,  the  underlying  prin- 
ciples: (1)  that  a person  seeking  partition  must  first,  establish  his 
right  to  it;  (2)  that  that  right  must  be  established  before  a Judge, 
not  a judicial  officer;  and  (3)  that  the  right  of  trial  by  jury  sub- 
sists unless  plainly  taken  away  by  statute;  and  as  to  this  it  must 
be  always  borne  in  mind  that  until  the  last  moment  the  party 
desiring  it  has  a chance  to  have  trial  by  jury:  the  trial  Judge,  at 
any  time,  may  direct  a trial  by  jury ; and,  upon  a question  of  posses- 
sion of  farm  lands  by  farmers,  no  Judge  should  say  that  he  is  better 
fitted  to  determine  the  questions  of  fact  than  ten  or  twelve  jurors. 
A recent  statute  of  this  Province  shews  the  inclination  of  the  will 
of  the  Legislatures  on  the  subject : Ontario  statutes,  1922,  12  & 13 
Geo.  V.  ch.  42. 

There  is  unfortunately  sometimes  a tendency  to  encroach  on  the 
right  of  trial  by  jury : an  iiiclination  to  take  an  ell  when  the  Legis- 
lature has  allowed  only  an  inch.  But  the  more  careful  Judges  and 
jurors  are  to  keep  within  their  own  provinces,  the  better  the 
administration  of  the  law  must  be. 

That  there  is  no  power  in  a subordinate  judicial  officer  to  try 
the  question,  whether  the  person  seeking  partition  has  any  share 
or  interest  in  the  land  in  question,  should  be  too  manifest  for  dis- 
cussion. The  Rules  expressly  provide  that  opposed  motions  for 
partition  must  be  made  to  a Judge  (Rule  208,  para.  8) ; it  should 
be  ridiculous  to  argue  that,  though  the  Rules  provide  that  they 
shall  not  be  made  to  a subordinate,  but  must  be  made  to  a Judge,  yet 
all  that  might  be  reversed,  by  a Judge  referring  the  matter  to  the 
subordinate. 

And  in  a case  such  as  this  it  should  be  a denial  of  justice  if 
the  Judge  appealed  to  refused  any  one  desiring  it  a trial  in  open 
court  in  the  ordinary  way;  if  he  insisted  on  determining  on  affi- 
davits the  question  of  possession  ripening  into  title.  If  the  appel- 
lants were  willing  to  admit  the  possession  and  to  rely  upon  the 
proceedings  in  the  former  matter,  a trial  might  not  be  necessary, 
the  case  might  be  brought  within  the  Rule  conferring  such  power 
in  the  case  of  “undisputed  facts  and  the  proper  inferences  from' 
such  facts  99  (Rule  605)  ; but  that  they  have  not  done  and  are  not 
likely  to  do;  and  those  most  interested,  those  who  claim  the  land 
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App. Div.  absolutely,  are  not  before  us;  and  nothing  can  be  done  in  their 
1923  absence  against  them. 

It  is  all  very  well  for  those  whose  homes  are  not  in  jeopardy  to 
Shields,  say:  why  may  not  a judicial  officer  determine  the  right  of  the 
Meredith  Parties  in  such  a case  as  this?  It  is  very  different  with  him  and 
C. J.C.P.  her  whose  greatest  property  rights  are  involved : they  can  hardly  be 
blamed  for  objecting  to  a trial  by  some  subordinate  officer  in  some 
out  of  the  way  office,  whether  at  Osgoode  Hall  or  elsewhere;  they 
can  hardly  be  condemned  for  demanding  a trial  in  open  court,  in 
the  county  where  the  land  and  all  persons  beneficially  interested 
in  it  are,  before  a Judge  of  the  Supreme  Court  of  the  Province,  and 
with  a jury  of  their  'peers  of  that  judicial  district,  if  there  are  any 
questions  of  fact  proper  for  a jury  involved  in  the  case. 

Throughout  the  hearing  of  this  appeal  there  was  a tendency 
to  treat  the  case  as  if  the  appellants  had  some  right  to  partition, 
some  interest  in  the  land,  or  to  forget,  or  ignore,  the  fact  that  until 
they  had  established  such  a right  they  had  no  standing  here,  no  right 
to  any  kind  of  reference.  When  an  applicant  proves,  as  the  law 
requires,  a right  to  partition,  then  the  whole  matter  may  be 
referred  to  a subordinate  officer  to  work  out  the  partition  and  to 
deal  with  all  questions  arising  upon  the  reference.  A tendency  to 
confuse  the  rights  of  an  applicant  after  he  has  proved  his  right  to 
partition,  with  his  position  before  that,  no  doubt  accounts  for  much 
that  was  erroneously  stated  upon  the  argument. 

The  contention  that  the  unbroken  line  of  precedents,’  and  the 
obvious  principle  upon  which  they  were  based,  were  departed  from, 
and  a new  rule  established,  in  a case  In  re  Shields,  Shields  v. 
London  and  Western  Trusts  Company  IAmited,  not  reported,  must 
surely  be  based  upon  that  confusion,  for,  in  truth,  the  judgment  in 
that  case  in  no  way  conflicts  with  the  settled  practice,  and  indeed 
was  technically  in  accord  with  it. 

-The  applicant  in  that  case  was  the  plaintiff  in  it : it  was  he  who 
had  obtained  the  partition  order,  and,  as  I have  said,  having  estab- 
lished his  right  to  partition,  all  subsequent  proceedings  might,  and 
generally  should,  have  been  had  in  the  office  of  the  Master  to  whom 
the  matter  had  been  referred  to  make  partition : as  the  Rules  put  it : 
“ The  Master  shall  proceed  in  the  least  expensive  and  most  expedi- 
tious manner,  for  partition  or  sale,  the  adding  of  parties,  the 
ascertainment  of  the  rights  of  the  various  persons  interested,  the 
taxation  and  payment  of  costs,  and  otherwise  ” (Rule  615(3) ) ; but 
. — need  it  again  be  said  T—  only  after  the  applicant’s  right  to  parti- 
tion has  been  clearly  proved : the  wide  after-power  of  the  subordin- 
ate officer  makes  that  the  more  essential:  and  should  cause  much 
care  that  no  order  be  made  that  might  prove  to  be  wrong. 

The  order  once  made  cannot  be  disregarded  unless  and  until  it 
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has  been  set  aside;  no  one  sought  to  set  aside  the  partition  order 
which  had  been  made  in  the  case  of  In  re  Shields , and  so  it  was 
binding  upon  the  Court  of  the  Appellate  Division  whose  order  is 
mistakenly  relied  upon. 

Upon  the  question  of  the  effect,  if  any,  of  the  Master's  finding 
in  that  case  upon  the  question  of  the  rights  of  the  mother  and 
sister  under  the  Statute  of  Limitations,  I am  loath  to  say  anything 
behind  the  backs  of  those  who  alone  claim,  beneficially,  such  rights ; 
but,  when  they  are  dealt  with  adversely  to  them,  it  is  only  fair  that 
they  should  have  the  benefit  of  any  opinion  that  is  favourable.  I 
shall  therefore  express  the  views  which  I now  have  of  that  question. 

The  full  extent  of  that  which  the  appellants  here  rely  on  is  the 
finding  of  the  Master,  “ that  the  equity  of  redemption  in  the  lands 
in  question  is  now  vested  in  Jessie  Shields,  John  J.  Shields,  James 
Shields,  the  estate  of  William  B.  Shields/and  Catherine  Leitch,  as 
tenants  in  common,  subject  to  the  dower-interest  of  Annie  Shields, 
the  widow  of  the  said  intestate,"  that  is,  on  the  day  of  the  date  of 
the  report,  the  20th  April,  1917.  'Subsequent  orders,  no  matter 
what  called  or  how  expressed,  did  not,  and  could  not,  add  to,  or 
take  from,  that  finding.  The  order  attributed  to  Mr.  Justice 
Sutherland  must,  I am  sure,  have  been  issued  in  its  present  form 
improvidently : I cannot  think  that  it  can  be  supported  by  any- 
thing said  by  that  learned  Judge.  But  that  does  not  affect  this 
case : there  was  no  power  to  make  any  order,  except  on  confirming 
the  report,  and  that  was  not  necessary;  the  report  was  confirmed 
on  appeal. 

As  those  in  possession  of  the  land  find  no  fault  with  this  con- 
firmed finding,  as  they  may  well  admit  that  it  was  right  at  the  time 
it  was  made,  how  can  it  stand  in  their  way?  That  which  may  be 
said  by  them,  wlien  they  have  a chance  to  be  heard,  is:  that  they 
acquired  title  subsequent  to  it;  that  the  statute  had  not  fully  run 
in  their  favour  until  two  years  after  the  making  of  the  Master's 
report. 

■So  that  the  appellants  are  driven  to  contend  that  the  Master's 
findings  stopped  the  running  of  the  statute:  but  why  so,  and  in 
what  manner?  There  is  no  suggestion  that  the  actual  possession 
was  in  any  manner  affected  by  it.  And  nothing  short  of  that,  or 
an  acknowledgment  in  writing  signed  by  the  person  in  possession, 
could  stop  the  running  of  the  statute  begun  some  years  before,  but 
not  long  enough  to  confer  the  statutory  title  until  two  or  three 
years  after.  The  case  should  of  course  be  entirely  different  if,  at 
that  time,  those  in  possession  had  acquired  their  “ parliamentary 
deed."  They  would  have  relied  upon  it  then,  and  have  succeeded* 
or  failed  then. 

The  case  referred  to  by  Mr.  Lawr — Heath  v.  Pugh  (1881),  6 
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Q.B.D.  345,  Pugh  v.  Heath  (1882),  7 App.  Gas.  235 — makes  plain 
the  fallacy  of  his  contention  that  the  finding  of  the  Master  in  the 
former  partition  proceedings  gives  a new  starting  point  of  possession 
under  the  Statute  of  Limitations.  It  is  true  that  in  that  case 
time  ran  in  favour  of  the  defendant  in  the  earlier  action  from  the 
date  of  the  final  order  of  foreclosure  only,  hut  why?  Only  because 
that  order  conferred  on  the  plaintiff,  in  that  action,  against  the 
defendant  in  it,  a new  estate  in  the  land,  and  against  that  estate 
that  statute  could  commence  to  run  only  when  it  came  into  exist- 
ence; that  was  when  the  order  was  made.  How  could  it  commence 
before  ? In  this  case  the  fact  is  the  very  opposite  of  that : no  new 
estate  or  interest  in  the  lands  in  question  was  created  by  the  report 
of  the  Master  or  in  any  other  manner:  the  finding  was  that,  upon 
the  death  of  the  father  and  husband  of  those  found  entitled  to  the 
lands,  they  became  entitled  to  the  estate  they  had  when  the  report 
was  made : no  kind  of  estate  or  interest  Was  created  in  that  litiga- 
tion ; all  arose  out  of  and  upon  the  death  of  the  father  and  husband. 

See  also  Derham  v.  Boyle,  [1914]  2 I.R.  135,  with  which  the 
views  I have  expressed  seem  to  be  entirely  in  accord. 

The  suggestion  that  the  appellants  may  now  have  some  other 
benefit  from  the  finding  in  the  other  case  cannot  help  them: 
obviously  they  cannot  in  this  case : and  they  knew  they  could  not  in 
that  case,  else  they  should  have  moved  in  it.  Apart  from  all  the 
technical  obstacles  in  their  way,  how  could  they  expect  to  revive 
that  abandoned  motion  in  order  to  defeat  a subsequently  acquired 
right?  Boyle  v.  Ka/ufman  (1877),  3 Q.B.D.  7,  and  in  appeal  340. 

Then  it  was  said  that  there  had  been  too  much  litigation  in  this 
family’;  that  it  ought  to  be  stopped;  but  that  comes  very  ill  from 
the  appellants,  who  are  now  carrying  it  on,  not  content  with  the 
reasonable  order  made  by  Smith,  J. ; and  they  are  the  legal  repre- 
sentatives of  the  plaintiff  in  the  other  matter,  In  re  Shields,  who 
was  the  one  party  answerable  for  the  notorious  and  fruitless  litiga- 
tion in  it.  'So  that  the  plaintiffs  are  really  in  a worse  position, 
very  much,  than  the  Pot  was  when  it  called  the  Kettle  black — that 
proverbial  lack  of  appreciation  of  the  circumstances. 

We  must  accord  litigants  their  legal  right  when  sought  in  the 
Courts;  they  cannot  be  denied  because  Judge  or  Court  may 
imagine  that  it  might  be  better  for  them  to  forgo  their  rights  than 
to  go  to  law  to  enforce  them,  or  to  resist  when  prosecuted. 

I am  in  favour  of  dismissing  this  appeal. 


Appeal  allowed  (Meredith,  C.J.C.P.,  dissenting). 


[Affirmed  by  the  Supreme  Court  of  Canada,  4th  December,  1923: 
see  Shields  v.  London  and  Western  Trusts  Co.  (1923),  25  O.W.N.  331.] 
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Sanderson  Pearcy  & Co.  Limited  y.  Foster. 

Mechanics’  Liens — Abandonment  of  Work  by  Contractor — Claims  of 
Sub-contractor — Work  Done  after  Abandonment  — Lien — Liability 
of  Estate  of  u0wner” — Mechanics  and  Wage-Earners  Lien  Act, 
secs.  2(c),  6,  8,  11  — Material  Supplied  for  Purpose  of  Restoring 
Lost  Lien — Order  Civen  by  Contractor  upon  Owner — Notice  of  Lien 
— Sec.  12(4) — Percentage  to  be  Retained  by  Owner  under  sec.  12(2) 
— Rate  of — One  Contract  or  Several — Contract  Price — Wages  Paid 
by  Owner  after  Abandonment  to  Save  Registration  of  Lien — De- 
duction from  Drawback — Computation  of  Percentage  to  be  Retained 
— Basis — Value  of  Work  and  Materials. 

In  actions  to  enforce  mechanics’  liens,  it  appeared  that  M.  had  agreed 
to  build  for  F.  four  pairs  of  semi-detached  houses,  for  $32,645.  M. 
abandoned  his  work,  leaving  almost  $20,000  due  to  sub-contractors. 
He  had  received  on  account  $27,496.31.  Liens'  were  proved  to  the 
amount  of  $12,537.86. 

Some  weeks  before  the  abandonment  of  the  work,  M.  was  found  to  be 
impecunious.  F.  and  his  solicitor  made  some  statements,  on  the  faith 
of  which,  it  was  said,  three  of  the  sub-contractors  proceeded.  Ad- 
mittedly, these  statements  were  not  sufficient  to  make  F.  liable  as  on 
a contract  on  his  own  behalf  or  as  surety  for  M.:  — 

Held,  that  the  definition  of  “owner”  in  sec.  2(c)  of  the  Mechanics  and 
Wage  Earners  Lien  Act,  R.  S.  0.  1914,  ch.  140,  was  not  intended  to 
fix  upon  the  owner,  without  privity  of  contract,  a liability  for  a 
kind  of  lien  not  given  by  the  statute,  but  to  prevent  any  one  who 
has  an  estate  or  interest  in  land  upon  which  a lien  may  be  claimed 
under  secs.  6 and  8,  from  having  liability  imposed  upon  his  estate 
unless  there  is  on  his  part  a request,  and  the  work  has  been  done  or 
materials  furnished  upon  his  credit  or  on  his  behalf  or  with  his 
privity  and  consent  or  for  his  direct  benefit. 

Slattery  v.  Lillis  (190'5),  10  O.  L.  R.  697,  overruled. 

(2)  When  M.  was  on  the  eve  of  abandoning  the  work,  a man  who  had 
supplied  cement,  and  whose  lien  had  been  lost  by  failure  to  register 
a claim  within  the  proper  time,  asked  M.  if  he  would  order  some  more 
cement;  iM.  ordered  eight  bags  of  cement,  and  they  were  supplied. 
There  was  no  evidence  that  the  cement  was  needed  for  the  build- 
ings or  that  it  was  actually  used  in  them  or  that  it  was  supplied  as 
a part  of  any  original  contract:  — 

Held,  that  the  manifest  purpose  was  to  replace  a lien  which  had  been 
lost,  and  the  claim  to  a lien  failed. 

(3)  M.  gave  a lumber  company  an  order  for  payment  of  money  out  of 
the  balance  due  to  him  by  the  owner.  This  was  not  accepted,  and 
there  was  no  other  notice  in  writing  of  the  lumber  company’s  claim 
to  a lien: — 

Held,  that  no  rights  were  conferred  under  sec.  12(4)  of  the  Act. 

(4)  The  contract  price  was  one  sum,  but  for  purposes  of  the  contract 
a separate  price  was  named  for  each  pair  of  houses:' — 

Held,  that  there  were  not  four  several  contracts  embodied  in  one 
document,  but  one  contract;  and,  the  contract  price  or  actual  value 
* exceeding  $15,000,  by  sec.  12(2)  the  amount  to  be  retained  by  the 
owner  was  15  and  not  20  per  cent. 

(5)  The  owner,  after  the  work  had  been  abandoned,  paid  $623  for 
wages  to  prevent  the  registration  of  a lien.  Had  this  not  been  paid, 
a lien  would  have  been  registered,  and  this  with  the  casts  would  have 
been  taken  from  the  money  detained: — 
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Held,  that  the  owner  was  entitled  to  treat  the  $623  as  part  of  the  money- 
detained. 

Per  Meredith,  C.J.C.P.: — The  owner,  having  paid  certain  amounts  to 
preferential  lienholders  to  induce  them  to  go  on  with  the  work, 
should  be  put  in  the  same  position  as  if  he  had  not  paid,  but  the 
lienholders  were  being  paid  according  to  their  priority  in  these 
proceedings. 

(6)  The  percentage  should  be  allowed,  not  upon  the  amount  payable 
from  time  to  time  as  the  work  progressed,  but  upon  the  value  of  the 
work  actually  done  and  material  supplied  on  the  basis  of  the  con- 
tract price. 

Appeals  and  cross-appeals,  by  the  plaintiffs  and  defendants 
in  fonr  actions  to  enforce  mechanics’  liens,  from  the  judgment  of 
the  Assistant  Master  in  Ordinary. 

March  7 and  8.  The  appeals  and  cross-appeals  were  heard  by 
Meredith,  C.J.C.P.,  Latcheord  and  Middleton,  JJ.,  and  Fergu- 
son, J.A. 

B.  N.  Davis , K.C.,  for  several  of  the  lienholders. 

E.  M.  Dillon,  for  McCord  & Co.,  lienholders. 

R.  S.  Robertson,  K.C.,  and  A.  L.  Fleming,  for  the  defendant 
Foster,  the  owner. 

March  23.  Middleton,  J. : — The  contractor,  Morgan,  agreed 
to  build  for  Foster  four  pairs  of  semi-detached  houses,  for  $32,615. 
On  the  26th  June  he  abandoned  his  work,  leaving  almost  $20,000 
due  to  sub-contractors.  He  had  received  on  account  $27,496.31. 

Liens  have  been  proved  to  the  amount  of  $12,537.86. 

The  value  of  the  work  done  at  the  time  of  abandonment  is  found 
to  be  $30,860.86.  The  amount  earned  under  the  terms  of  the  con- 
tract at  the  date  of  abandonment  was  $23,698.20,  and  the  Master 
has  held  the  owner  liable  for  20  per  cent,  of  this,  $4,739,  under  sec. 
12  of  the  Act,  from  which  he  has  deducted  $314.10  as  paid  to  wage- 
earners,  leaving  a balance  of  $4,425.54.  The  owner  paid  $4,314.90 
into  court  with  his  defence,  and  was  therefore  short  $110.64,  and 
has  been  ordered  to  pay  the  costs.  To  complete  the  work  would 
cost  $1,167.20.  With  this  general  outline,  the  matter  in  appeal 
can  be  discussed. 

(1)  Appeals  of  Ritchie  & Co.,  Turton,  and  Hynes.  On  the 
16th  May,  a little  more  than  a month  before  the  abandonment  of 
the  work,  a crisis  had  been  reached  and  Morgan  was  found  to  be 
impecunious.  Foster  and  his  solicitor  made  some  statements,  on  the 
faith  of  which,  it  is  said,  the  sub-contractors  Ritchie  & Co.,  Turton,  m 
and  Hynes  proceeded  with  the  work.  It  is  admitted  that*  these 
statements  were  not  sufficient  to  make  Foster  liable  either  as  on  a 
contract  on  his  own  behalf  or  as  surety  for  Morgan ; but  it  is  con- 
tended that  thereafter  the  work  was  done  “ with  the  privity  and 
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consent  ” of  Foster,  and  therefore  he  rendered  his  property  liable 
to  a lien,  though  he  did  not  become  personally  answerable. 

It  is  also  contended  that  the  statements  were  false  or  reck- 
lessly made,  and  induced  these  claimants  to  spend  money  and 
supply  materials  on  the  faith  of  there  being  funds  to  answer  these 
claims,  and  that  for  this  reason  Foster  is  answerable.  An  action 
against  him  based  upon  this  aspect  of  his  conduct  is  now  pending. 

It  is  admitted  that  this  claim  cannot  properly  be  asserted  in  these  Middleton,  J . 
proceedings,  so  I refrain  from  discussing  the  situation. 

The  claim  which  is  here  put  forward  is  based  upon  a curious 
misreading  of  the  statute — the  Mechanics  and  Wage-Earners  Lien 
Act,  R.S.O.  1914^  ch.  140. 

Under  sec.  6,  a lien  is  given  on  the  land,  limited  to  the  amount 
“ justly  owing  ...  by  the  owner.”  Under  sec.  8,  this  lien 
“ shall  attach  upon  the  estate  or  interest  of  the  owner.”  Under 
sec.  11,  when  the  lien  is  claimed  by  any  other  than  the  contractor, 
i.e.,  by  sub-contractors  or  material-men,  the  amount  is  limited  to 
the  amount  due  to  the  contractor. 

(I  omit  all  reference  to  the  percentage  to  be  held  by  the  owner 
and  to  the  rights  of  wage-earners,  as  they  are  not  material). 

'Section  2(c)  defines  “ owner  ” as  a person  having  any  estate  or 
interest  in  the  lands  “ at  whose  request  ” the  work  is  done  or 
material  supplied,  with  the  addition  of  any  one  of  four  alternative 
requirements:  “(i)  upon  whose  credit  or  (ii)  on  whose  behalf  or 
(iii)  with  whose  privity  and  consent  or  (iv)  for  whose  direct 
benefit,”  such  work  is  done  or  materials  are  furnished.  Obviously, 
when  the  individual  in  question  is  found  to  be  an  owner  within 
any  one  of  the  four  possible  definitions,  the  others  do  not  need  to  be 
considered.  Foster  is  here  unquestionably  an  owner.  The  work 
was  done  upon  Foster’s  credit  and  on  his  behalf  and  with  his 
privity  and  consent  and  foi*  his  direct  benefit.  So  he  falls  within 
all  four  clauses. 

But  this  definition  was  only  intended  as  a definition,  and  not  as 
a means  of  fixing  upon  the  owner  some  liability  for  a kind  of  lien 
not  given  by  the  statute.  There  are  many  cases  in  which  several 
“ own  ” land.  The  case  of  landlord  and  tenant  is  specially  provided 
for,  but  joint  ownership,  tenancy  in  common,  life-estates,  etc.,  are 
not.  The  intention  of  the  statute  clearly  is  to  prevent  any  one 
who  has  an  estate  or  interest  in  lands  upon  which  a lien  may  be 
claimed  under  secs.  6 and  8 from  having  liability  imposed  upon  his 
estate  unless  there  is  on  his  part,  first,  a request,  and,  secondly,  one 
or  more  of  the  alternative  requirements  mentioned.  I do  not  under-, 
stand  that  any  of  the  cases  cited  go  beyond  this,  save  Slattery  v. 

Lillis  (1905),  10  O.L.R.  697,  which  seems  to  decide  that  a sub- 
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contractor’s  lien  becomes  a direct  lien  if  it  can  be  said  that  the 
owner  did  something  which  fell  short  of  entering  into  a contract 
with  the  sub-contractor.  All  the'  earlier  cases  discuss  the  true 
problem,  whether  a person  who  had  some  interest  in  the  land  had 
rendered  that  interest  liable  by  reason  of  his  assent  to  a contract 
made  by  some  other  person  having  an  interest  in  the  land,  or  by 
reason  of  something  else  bringing  him  within  the  definition  of 
“ owner.” 

This  statutory  definition  is  not  to  be  regarded  as  creating  a 
method  of  imposing  a new  kind  of  liability  in  favour  of  the  sub- 
contractor without  privity  of  contract.  If  this  is,  and  it  seems  so 
to  be,  the  effect  of  the  case  in  question,  it  should  be  overruled. 

This  appeal  should  be  dismissed. 

(2)  McCord  & Co.’s  appeal.  The  next  appeal  argued  was  that 
of  McCord  & Co.,  who  supplied  concrete*  Claim  $1,248.07,  dis- 
allowed by  Master.  Amount  proper  to  be  allowed  $1,071.37,  if 
there  is  a lien. 

The  bulk  of  the  cement  claimed  for  the  work  had  been  supplied 
at  the  early  stage  of  the  work,  and  the  lien  had  been  lost  by  lapse 
of  time.  McCord  and  Morgan  were  intimate  friends.  When  the 
contractor  was  on  the  eve  of  abandoning  the  work,  McCord  came 
to  him  on  the  job  and  asked  him  if  he  would  order  some  more 
cement.  Morgan  said,  “You  send  about  eight  bags.”  When  asked, 
“ You  understood  it  was  to  keep  his  lien  open  ?”  he  answers,  “ What 
I understood  and  actually  know  are  two  different  things.  Seeing 
that  he  did  not  solicit  orders  before,  I could  pretty  well  judge  what 
he  wanted  to  do.” 

There  is  no  evidence  that  this  cement  was  needed  for  these 
buildings  or  that  it  was  actually  used  in  them  or  that  it  was 
supplied  as  a part  of  any  original  contract.  It  seems  to  have  been 
an  independent  order  placed  by  the  contractor  about  to  leave  the 
work  with  the  sole  purpose  of  replacing  a lien,  which  had  been  lost 
by  failure  to  complv  with  the  statute,  upon  the  owner’s  property. 

The  appeal  should  be  dismissed. 

(3)  Foley  Lumber  Company’s  appeal.  Morgan  gave  these 
claimants  an  order  for  payment  of  money  out  of  the  balance  due 
him.  This  was  not  accepted.  The  Master  has  rightly  held  that 
there  was  not  a notice  in  writing  of  Foley’s  lien  so  as  to  confer  any 
rights  under  sec.  12(4)  of  the  Act.* 

(4)  Foster  s appeal.  This  covers,  three  grounds.  The  percent- 

*(4)  All  payments  up  to  eighty  per  cent.,  or  eighty-five  per  cent, 
where  the  contract  price  or  actual  value  exceeds  $15,000,  of  such 
price  or  value  made  in  good  faith  by  an  owner  to  a contractor,  or  by 
a contractor  to  a sub-contractor  . . . before  notice  in  writing  of 
such  lien  given  by  the  person  claiming  the  lien  to  him,  shall  operate 
as  a discharge  pro  tanto  of  the  lien. 
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age  to  be  held  by  the  owner  under  sec.  12  has  been  taken  by  the 
Master  to  be  20  per  cent.  Foster  contends  that  this  shonld  be  15  per 
cent.  Subsection  2 provides : “ When  the  contract  price  or  actual 
value  exceeds  $15,000  the  amount  to  be  retained  shall  be  15  instead 
of  20  per  cent.”  Here  the  contract  price  is  one  sum,  and  I think  the 
Master  erred  in  regarding  the  written  agreement  to  build  four  pairs 
of  houses  as  four  several  contracts  embodied  in  one  document,  simply 
because  for  the  purposes  of  the  contract  a separate  price  is  given  for 
each  pair  of  houses.  If  the  Master’s  view  is  correct,  then  the  lien- 
holders are  in  serious  trouble.  They  claim  and  have  been  allowed  one 
lien  on  all  the  houses  for  the  general  balance  due  for  work  done  and 
material  supplied  to  all.  This  is  the  claim  not  only  in  the  lien  tiled 
but  also  in  the  claim  in  the  lien  proceedings.  The  appeal  should  be 
allowed  upon  this  ground. 

The  second  ground  of  Foster’s  appeal  is  that  he  paid  $623  for 
wages  to  prevent  the  registration  of  a lien.  This  was  paid  on  the 
7th  June,  when  the  work  was  abandoned.  Had  this  not  been  paid, 
a lien  would  have  been  registered,  and  this  with  the  costs  would  have 
been  taken  from  the  mone}^  detained.  I think  the  appeal  should  be 
allowed,  on  this  ground.  See  Torrance  v.  Cratchley  (1900),  31 
O.R.  546. 

The  third  ground  of  appeal  relates  to  the  basis  on  which  costs 
should  be  computed  and  need  not  be  discussed. 

Lienholders'  appeal  re  percentage.  The  lienholders  further 
anpeal  in  respect  of  the  basis  of  computation.  The  Master  has 
allowed  the  percentage  upon  the  amount  payable  from  time  to  time 
as  the  work  progressed,  not  upon  the  value  of  the  work  done. 

The  deduction  is  to  be  made  from  payments  as  they  accrue 
due.  but  the  amount  to  be  retained  is  20  per  cent,  or  15  per  cent., 
as  the  case  may  be,  of  the  value  of  the  work  actually  done  and 
material  supplied  on  the  basis  of  the  contract  price.  At  the  time 
of  the  abandonment  the  value  of  the  work  and  materials  as  found 
by  the  Master  was  $30,860,  and  upon  this  the  percentage  of  15  per 
cent,  should  be  computed,  and  from  this  the  amount  allowed  by  the 
Master  for  wages  and  the  further  amount  allowed  upon  this  appeal 
for  wages  should  be  deducted. 

From  this  it  will  appear  that  the  amount  paid  into  Court  by 
the  owner  exceeds  the  amount  for  which  he  is  answerable,  and  the 
excess  should  be  refunded  to  him. 

I would  give  no  costs  un  to  the  time  this  monev  was  paid  in 
and  would  allow  the  owner  his  costs  incurred  after  that  date. 

As  the  owner  has  substantial lv  succeeded  on  these  appeals,  T 
would  give  him  five-sixths  of  his  total  costs  of  the  appeals,  save  that 
of  the  McCord  appeal  there  should  be  no  costs. 

Latcttfopd,  J.,  and  Ferguson-,  J.A.,  agreed  with  Middleton,  J. 
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Meredith,  C.J.C.P. : — These  appeals  and  cross-appeals,  though, 
at  first  sight,  they  may  seem  somewhat  complicated,  unravel  easily, 
and  are  easily  considered,  when  treated  as  different  questions  aris- 
ing in  the  one  appeal ; and,  so  dealing  with  them,  the  first  question 
is : whether  the  appealing  lienholders,  for  materials  supplied,  have 
liens  against  the  lands  in  question  directly  or  only  as  sub-contrac- 
tors; but  really  that  can  hardly  be  deemed  a question,  because 
these  lienholders  have  themselves  determined  it  in  the  liens  which 
they  have  registered,  and  under  which  only  have  they  any  interest 
in  the  lands : they  have  registered  as  sub-contractors,  as  contractors 
with  the  contractor,  not  with  the  owner;  and  such  was  and  is 
unquestionably  their  position. 

The  owner  contracted  with  the  contractor,  and  he,  in  turn,  con- 
tracted with  the  sub-contractors,  and  all  the  material  supplied  was 
supplied  under  the  sub-contracts : a dirept  contract  by  them  with 
the  owner  is  quite  out  of  the  question.  If  all  that  was  testified  to, 
by  and  in  'behalf  of  the  sub-contractors,  were  credited  and  given  its 
fullest  effect,  it  amounts  to  no  more  than  this:  that  they  were 
induced  to  continue  supplying  materials  upon  their  sub-contracts 
upon  the  faith  of  the  owner’s  statement,  that,  out  of  the  contract 
price,  there  would  be  enough  to  pay  them ; but  that  was  no  contract 
to  pay,  or  to  guarantee  payment : at  most,  it  might  he  a statement 
which  the  owner  is  estopped  from  denying.  But  no  such  question 
was  raised  upon  this  appeal,  or  considered  at  the  trial. 

These  appeals  should  he  dismissed;  they  are  altogether  an 
afterthought  of  a legal  mind ; and  a quite  futile  one  in  the  face  of 
the  liens  registered,  and  of  the  facts  of  the  case. 

The  next  question  is,  whether  one  who  lost  his  lien,  for  want 
of  registration,  renewed  it  by  inducing  the  contractor  to  buy  some 
more  material — a small  quantity — if  so,  it  was  registered  in  time; 
if  not,  it  is  lost  for  want  of  registration. 

I have  no  doubt  that  the  claim  was  rightly  rejected.  The  lien 
could  be  saved  only  if  the  case  were  one  of  a running  account : one 
in  which  the  whole  account  was  linked  together  so  as  to  be  different 
parts  of  one  contract;  and  that  was  obviously  not  so.  The  first 
purchase  was  of  what  was  intended  to  be  the  full  quantity  required ; 
there  was  no  running  account,  no  connecting  link.  The  last  pur- 
chase was  altogether  a -separate  and  distinct  contract,  sought  by 
the  seller,  not  for  the  purpose  of  finishing  the  work,  but  for  the 
purpose  of  giving  life  to  an  extinct  right  of  lien. 

This  appeal  should,  in  my  opinion,  also  be  dismissed. 

The  next  question  is : what  was  the  contract  price  of  the  work 
in  question;  that  is,  the  price  under  the  contract  to  be  paid  by  the 
owner  to  the  contractor  ? 
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I should  have  thought  it  manifest  that  it  was  the  whole  price  to 
be  paid  under  it;  and  I am  quite  unable  to  perceive  why  it  should  or 
could  be  anything  else,  because  of  the  time  or  manner  of  payment. 
The  owner  was  to  pay  a sum  for  each  pair  of  houses  when  com- 
pleted; but  how  can  that  lessen  the  price  of  the  one  contract  for 
the  whole  work  ? 

And  here  again  the  lienholders  have  themselves  settled  the  ques- 
tion— if  such  it  can  be  called — against  their  present  afterthought 
contention.  The  material  they  supplied  was  supplied  for  the  whole 
purposes  of  the  contract,  and  so  used:  it  was  not,  and  cannot  be, 
separated:  and  their  liens  are  upon  the  whole  of  the  property,  all 
the  lands  and  all  the  buildings. 

I should  allow  the  appeal  on  this  question. 

Two  minor — in  amount — questions  remain : first,  was  an  order 
for  the  payment  of  money,  made  by  the  contractor  upon  the  owner,  a 
notice  of  lien  under  sec.  12(4)  of  the  Act?  It  was  nothing  more 
than  a bill  of  exchange,  as  ordinarily  drawn,  except  that  it  stated 
the  moneys  out  of  which  it  should  be  paid.  There  was  nothing  in 
it  to  indicate  that  any  one  had  a lien,  or,  if  he  had,  that  he  intended 
to  enforce  it.  It  was  quite  without  the  ordinary  features  of  a 
notice,  and’  altogether  within  those  of  a simple  order  for  the  pay- 
ment of  money. 

I would  dismiss  the  appeal  as  to  this. 

And  the  last  question  is,  whether  the  owner,  who  paid  certain 
amounts  to  preferential  lienholders,  to  induce  them  to  go  on  with 
work,  should  in  these  proceedings  be  put  in  the  same  position  as  if 
he  had  not  paid,  but  they  were  being  paid  according  to  their 
priority  in  these  proceedings.  I agree  with  the  learned  Master 
that,  on  the  facts  of  this  case,  he  should ; and  therefore  would  dis- 
miss the  appeal  in  this  respect  also. 

Order  as  stated  by  Middleton,  J. 


[IN  CHAMBERS.] 

Rex  ex  rel.  Gardiner  v.  Ketcheson. 

Municipal  Elections — Disqualification  of  Candidate  at  Time  of  Election 
— Interest  in  Contract  with  Corporation — Failure  to  Shew — Dis- 
qualification since  Election  — Consolidated  Municipal  Act , 1922, 
sec.  53(1)  (p) — Want  of  Property  Qualification — Rating  on  Assess- 
ment Roll  as  Joint  Tenant  of  Part  of  Building — Interest  not 
Claimed  hy  Candidate — Right  to  Go  behind  Roll — Voters'  List — Secs. 
52(1 ) (a),  (b),  56(1)  (e),  (5),  57,  58  — Assessment  Act,  R.S.O.  191k, 
ch.  195 , secs.  22(1)  (e),  70. 

The  respondent’s  father  was  the  agent  of  an  insurance  company,  and 
employed  the  respondent  at  a salary,  hut  not  on  commission,  as  a 
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canvasser.  The  father  asked  a city  council  to  take  a renewal  of  a 
policy,  and  the  respondent  supported  him  in  his  request.  The  council 
decided  to  take  the  renewal,  and  a policy  was  issued  and  was  in  force 
at  the  time  of  the  municipal  election  in  January,  1923,  at  which  the 
respondent  was  a successful  candidate  for  the  office  of  alderman:  — 

Held , that  the  respondent  had  no  interest  in  any  contract  with  the 
city  corporation,  and  so  was  not  ineligible  as  a candidate  within  the 
meaning  of  sec.  53(1)  (p)  of  the  Consolidated  Municipal  Act,  1922, 
12  & 13  Geo.  Y.  ch.  72. 

The  respondent’s  name  was  on  the  assessment  roll  as  a co-tenant  with 
his  father  and  another  of  part  of  a building.  A value  was  stated 
which  was  sufficient,  if  divided  among  the  three  tenants,  to  give  a 
qualification  to  each;  and  each,  therefore,  was  apparently  entitled 
to  be  entered  on  the  voters’  list:  sec.  5>6(l)(e)  of  the  Act;  and,  the 
respondent  being  so  entered,  no  question  as>  to  his  right  to  vote  could 
have  been  raised  at  the  election:  secs.  57  and  68:  — 

Held,  however,  that  the  fact  that  a candidate’s  name  is  on  the  voters’ 
list,  and  that  his  right  to  vote  cannot  be  questioned,  is  not  enough  to 
qualify  him  for  election  to  the  council:  his  name  must  be  so  entered: 
sec.  52(1)  (&) ; and,  in  addition,  he  must  be  a householder  or  “ rated 
on  the  last  revised  assessment  roll  . . .*  for  land  held  in  his  own 

right  for  an  amount  sufficient  to  entitle  him  to  be  entered  on  the 
voters’  list:”  sec.  52(1)  (a). 

The  respondent  did  not  claim  to  be  a joint  occupant  of  the  whole  of 
the  premises,  which  were  held  under  a lease  and  used  by  the  respond- 
ent and  the  other  two  persons  as  offices — he  claimed  to  be  the  separate 
occupant  of  a part,  one  room,  but  he  was  not  rated  for  the  room. 
Section  22(1)  (e)  of  the  Assessment  Act,  R.  S.  O.  1914,  ch.  195, 
requires  that  every  parcel  of  land  (even  a portion  of  a building) 
which  is  in  the  separate  occupation  of  any  person  be  separately 
assessed;  and  no  part  of  the  building  was  assessed  as  being  in  the 
separate  occupation  of  the  respondent:  — 

Held,  that  he  was  not  rated  on  the  roll  for  land  which  he  held  or  claimed 
to  hold. 

Held,  also,  that  the  roll  was  not  conclusive — it  was  open  to  the  relator 
to  shew  that  the  respondent,  at  the  time  when  he  was  rated  on  the 
roll,  did  not  in  fact  hold  the  property  in  respect  of  which  he  was 
rated;  and,  that  being  shewn,  the  election  of  the  respondent  was 
invalid. 

Discussion  of  the  statute  law  as  to  the  property  qualification  of  candi- 
dates at  municipal  elections. 

Regina  ejc  rel.  Hamilton  v.  Piper  (1880),  8 P.R.  2i25,  and  Toronto  Rail- 
way Co.  v.  Toronto  Corporation,  [1904]  A.C.  809,  referred  to. 

Rex  ex  rel.  Lefaive  v.  Ouellette  (1921),  50  O.L.R.  249,  distinguished. 

The  relator  asked  for  a declaration  that  the  respondent,  if  validly 
elected,  had  become  disqualified  since  his  election,  by  reason  of  the 
fact  that  on  the  2nd  January,  1923,  after  a contest  in  the  council 
as  to  whether  the  insurance  for  that  year  should  be  placed  through 
the  respondent’s  father  or  through  a rival  agent,  it  was  resolved  by 
a majority  of  one  (the  respondent  voting  with  the  majority)  that  the 
tender  of  the  respondent’s  father  should  be  accepted: — 

Held,  that  the  respondent  did  not  become  disqualified  by  reason  of 
having  an  interest  in  the  contract  of  insurance,  which  was  a contract 
between  an  insurance  company  and  the  city  corporation. 

Quaere,  whether,  pending  the  delivery  of  the  policy,  there  was  a con- 
tract between  the  respondent’s  father  and  the  corporation,  in  which 
the  respondent,  as  an  employee  of  his  father  (the  broker),  had  an 
interest. 
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Motion  by  the  relator  for  an  order  declaring  that  the  respondent 
was  not  duly  elected  an  alderman  for  the  City  of  Belleville  at  the 
election  held  on  the  1st  January,  1923. 


The  motion  was  heard  by  Rose,  J.,  in  Chambers. 

IT.  0.  MiJcel,  K.C.,  for  the  relator 

Peter  White , K.C.,  and  C.  A.  Payne , for  the  respondent. 


1923. 

Rex  ex  rel, 
Gardiner 

v. 

Ketcheson 


March  23.  Rose,  J. : — The  grounds  of  attack  are  : (1)  that  the 
respondent  was  not  duly  qualified  to  be  elected,  in  that  he  was  not 
“ rated  on  the  last  revised  assessment  roll  of  the  municipality  for 
land  held  in  his  own  right  for  an  amount  sufficient  to  enable  him 
to  be  entered  on  the  voters’  list,”  within  the  meaning  of  sec. 
52(1)  (a)  of  the  Consolidated  Municipal  Act,  1922,  12  & 13  Geo.  V. 
ch.  72 ; and  (2)  that  he  was  disqualified,  in  that  he  had  an  interest 
in  a contract  with  the  corporation,  within  the  meaning  of  sec. 
53(1)  (p).* 

In  my  opinion,  the  second  ground  is  not  tenable.  The  respond- 
ent’s father,  H.  F.  Ketcheson,  was  agent  in  Belleville  for  the 
Employers’  Liability  Assurance  Corporation,  and  was  paid  a com- 
mission on  policies  written  by  that  corporation  as  a result  of  his 
efforts.  He  employed  the  respondent  as  a canvasser,  and  paid  him 
a salary,  but  no  commission.  In  January,  1922,  H.  F.  Ketcheson 
appeared  before  the  council  asking  them  to  take  a renewal  for 
1922  of  a public  liability  policy  (i.e.,  a policy  against  loss  from 
liability  for  damages  for  bodily  injuries  or  death  accidentally 
suffered  by  persons  other  than  employees  of  the  city)  which  the 
council  had  effected  in  the  preceding  year,  and  the  respondent 
appeared  with  him  and  supported  him  in  his  request.  The  council 
decided  to  take  the  renewal,  and  a policy  was  issued  and  was  in 
force  at  the  time  of  the  election  held  in  January,  1923,  at  which 
the  respondent  was  a successful  candidate.  This  policy  is  the  con- 
tract with  the  municipal  corporation  in  which  the  respondent  is 
alleged  to  have  had  the  interest  which  disqualified  him.  I cannot  see 
that  he  had  at  the  time  of  the  election,  or  ever  had,  any  interest  in 
it.  It  was  part  of  his  duty,  as  an  employee  of  H.  E.  Ketcheson,  to 
assist  H.  E.  Ketcheson  in  his  efforts  to  procure  the  business,  and,  in 


*52. — (1)  Every  person  shall  be  qualified  to  be  elected  a member 
of  the  council  of  a local  municipality  who  . . . (a)  Is  a house- 

holder residing  in  the  municipality,  or  is  rated  on  the  last  revised 
assessment  roll  of  the  municipality  for  land  held  in  his  own  right  for 
an  amount  sufficient  to  entitle  him  to  be  entered  on  the  voters’  list  and 
resides  in  or  within  two  miles  of  the  municipality. 

53. — (1)  The  following  shall  not  be  eligible  to  be  elected  a member 
of  a council  or  be  entitled  to  sit  or  vote  therein  : . . . (p)  A per- 

son having  himself  or  by  or  with  or  through  another  an  interest  in  any 
contract  with  the  corporation 
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a sense,  he  had  an  interest  in  H.  F.  Ketcheson’s  success;  but,  if 
there  ever  was  a contract  between  H.  F.  Ketcheson  and  the  muni- 
cipality, it  was  fully  performed  when  H.  F.  Ketcheson  procured  the 
Employers’  Liability  Assurance  Corporation  to  write  the  policy, 
and  the  only  contract  with  the  municipality  which  existed  at  the 
time  of  the  election  in  question  was  the  policy  itself.  The  respond- 
ent was  not  even  an  agent  of  the  insurers,  and,  while  he  had 
assisted  in  bringing  about  the  contract  of  insurance,  I cannot 
understand  how  he  can  be  said  to  have  had  an  interest  in  it. 

Then  as  to  the  first  question.  On  the  assessment  roll  are  the 
names,  one  under  another,  and  bracketed,  of  H.  F.  Ketcheson,  W. 
H.  F.  Ketcheson,  and  the  respondent.  Opposite  each  name  is,  in 
the  appropriate  column,  the  initial  “ T,”  signifying  tenant ; and  in 
the  column  headed  “ Occupation ” are,  opposite  the  bracket,  the 
words  “ Insurance  offices.”  The  name  of  the  owner  appears  in  the 
column  provided  for  the  purpose;  and  a Value  is  stated  which  is 
sufficient,  if  equally  divided  among  the  three  “ tenants,”  to  give  a 
qualification  to  each.  Each,  therefore,  was,  apparently,  entitled  to 
be  entered  on  the  voters’  list:  The  Consolidated  Municipal  Act, 
1922,  sec.  56(1)  (e) ; and,  the  respondent  being  so  entered,  no  ques- 
tion as  to  his  right  to  vote  could  have  been  raised  at  the  election : 
secs.  57  and  68.  But  the  fact  that  a candidate’s  name  is  on  the  voters’ 
list,  and  that  his  right  to  vote  cannot  be  questioned,  is  not  enough  to 
qualify  him  for  election  to  the  council.  His  name  must  be  so 
entered:  sec.  52(1)  (b)  ; and,  in  addition,  he  must  he  a householder 
or  “ rated  on  the  last  revised  assessment  roll  ...  for  land 
held  in  his  own  right  for  an  amount  sufficient  to  entitle  him  to  be 
entered  on  the  voters’  list:”  sec.  52(1)  (a). 

The  rating  may  be  in  respect  of  a leasehold,  but  it  must  be  a 
rating  in  respect  of  land  held  in  the  candidate’s  own  right;  and  the 
questions  for  decision  in  the  present  case  are:  (a)  whether  the  roll 
is  conclusive — whether  it  can  be  questioned  that  the  respondent 
held  in  his  own  right  the  land  for  which  he  was  rated;  and  (b),  if 
the  roll  is  not  conclusive,  whether  the  respondent  in  fact  held  the 
land  in  his  own  right. 

The  owner  of  the  land,  which  is  part  of  a building,  executed  a 
lease  of  it,  dated  the  1st  February,  1919,  to  the  H.  F.  Ketcheson 
Company  Limited,  for  ten  years.  That  company  is  a company 
which  Mr.  H.  F.  Ketcheson  caused  to  be  incorporated  in  1915. 
Its  name  had  been  used  for  some  purposes,  but  Mr.  Ketcheson  says 
that  his  business  had  not  been  transferred  to  it,  and  that  its  charter 
had  been  “ allowed  to  lapse  ” — he  does  not  mean  that  the  charter 
had  been  surrendered  or  that  the  company  had  been  wound  up,  but, 
apparently,  that  in  the  case,  for  instance,  of  the  lease,  he  did  not 
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treat  himself  as  requiring  any  formal  consent  from  the  company 
to  deal  as  he  chose  with  what  was  apparently  the  company’s  pro- 
perty. 

The  respondent  was  invalided  home  from  France  in  1917.  Mr. 
H.  F.  Ketcheson  took  him  into  his  employ  as  a canvasser,  and 
gave  him  a salary  and  the  use  of  a room  in  his  office,  of  which  office 
the  formal  lease  was  to  the  H.  F.  Ketcheson  Company  Limited. 
The  right  to  this  room  was,  Mr.  Ketcheson  says,  treated  as  part  of 
the  salary — an  addition  to  the  money  payment — and  the  qualifica- 
tion which  the  respondent  claims  is  as  tenant  of  the  room.  If  he  was 
tenant— which  is  doubtful,  in  view  of  the  fact  that  the  nominal  head 
lessee  was  the  company  and  not  Mr.  H.  F.  Ketcheson,  and  in  view 
of  the  looseness  of  the  arrangement  under  which  he  held,  and  of 
the  indefiniteness  of  the  term — he  held,  I think,  “ in  his  own  right.” 
But  he  was  not  rated  for  the  room.  Every  parcel  of  land  (even  if 
it  is  only  a portion  of  a building)  which  is  in  the  separate  occupa- 
tion of  any  person  is  required  to  be  separately  assessed:  The 

Assessment  Act,  R.S.O.  1914,  ch.  195,  sec.  22(1)  (e) ; and  no  part 
of  this  building  , was  assessed  as  being  in  the  separate  occupation 
of  the  respondent.  On  the  contrary,  Mr.  H.  F.  Ketcheson  and  his 
sons  were  assessed  as  tenants  of  the  whole  of  the  premises  held 
under  the  lease:  the  assessment  was  (and  the  evidence  of  the 
assessor  shews  that  it  was  intended  to  be)  the  kind  of  assessment 
that  is  proper  where  land  is  occupied  jointly  by  two  or  more  per- 
sons: see  the  Consolidated  Municipal  Act,  1922,  sec.  56(5).  But 
the  respondent  does  not  claim  that  he  was  a joint  occupant  of  the 
whole  of  the  premises : as  has  been  stated,  his  claim  is  that  he  was 
the  separate  occupant  of  a part ; and  it  follows,  in  my  opinion,  that 
he  was  not  rated  on  the  roll  for  land  which  he  held  or  claimed  to 
hold.  Therefore,  I think  that,  unless,  as  is  contended,  the  effect  of 
the  legislation  is  to  preclude  an  inquiry  as  to  whether  a person 
elected  actually  holds  the  land  for  which  he  is  rated,  it  must  be 
found  that  the  respondent  was  not  qualified. 

The  statute  law  as  to  the  property  qualification  of  candidates 
took  its  present  form  in  1920.  What  the  Municipal  Act,  R.S.O. 
1914,  ch.  192,  sec.  52(1)  (/),  said  was  that  the  candidate  should 
be  qualified  if  he  or  his  wife  was  the  owner  or  tenant  of  land  of 
a certain  value  assessed  in  his  or  her  name  on  the  last  revised 
assessment  roll.  Tinder  that  Act  there  seems  to  have  been  no  doubt 
that  the  two  things  had  to  concur — the  candidate  or  his  wife  had  to 
be  the  owner  or  tenant,  and  had  to  he  assessed.  Tt  was  so  stated  by 


Rose,  J. 


1923. 

Rex  ex  rel. 
Gardiner 

v. 

Ketcheson. 


Armour,  J.,  in  Regina  ex  rel.  Hamilton  v.  Piper  (1880),  8 P.R. 
225,  in  dealing  with  sec.  70  of  the  Municipal  Act,  R.S.O.  1877, 
ch.  174,  which  was  in  practically  the  same  words.  The  learned 
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Rose,  J.  Judge  put  it  thus  (p.  232):  “The  respondent  appears  on  the 

2923.  assessment  roll  of  the  city,  rated  as  the  proprietor  of  an  estate 
_ sufficient  to  qualify  him  to  be  elected  as  an  alderman  of  the  city. 

JlvEX  EX  REL  x v %j 

Gardiner  II  must  be  proved  that  he  has  such  an  estate,  in  fact,  to  give  him  the 
Ketcheson  0ua^ficaIion  I°r  Ihe  position  of  alderman.”  Mr.  White  cited  this 
* case  in  support  of  his  argument  that  sec.  70  of  the  Assessment  Act, 
R.S.O.  1914,  ch.  195,  forbids  any  inquiry  as  to  the  ownership  (or 
tenancy)  of  the  property  for  which  the  candidate  is  rated;  but,  as 
I read  the  judgment,  what  it  decides  as  to  the  effect  of  sec.  70 
(sec.  57  of  the  Assessment  Act,  R.S.O.  1877,  ch.  180),  is  merely 
that  the  words,  “ the  roll,  as  finally  passed  . . . and  certified 
. . . shall  ...  be  valid,  and  bind  all  parties  concerned, 
notwithstanding  any  defect  or  error  committed  in  or  with  regard 
to  such  roll,”  mean  that,  even  if  the  Court  of  Revision  has  acted 
irregularly  in  placing  the  candidate’s  naifie  on  it,  the  roll,  upon 
a proceeding  such  as  the  present,  is  conclusive  as  to  the  candidate’s 
having  been  assessed.  Mr.  Dalton  had  found  upon  the  evidence 
that  the  candidate,  Piper,  was,  in  fact,  the  tenant,  and  the  correct- 
ness of  that  holding  was  not  questioned  upon  the  appeal  to  Armour, 
J.  The  point  taken  upon  the  appeal  was  that  the  process  by 
which  the  name  was  placed  upon  the  roll  was  entirely  illegal  and 
void ; it  was  held  that  the  section  referred  to  precluded  the  inquiry ; 
but  the  learned  Judge  stated,  in  the  words  which  I have  quoted,  his 
view  as  to  the  meaning  of  the  section  which  declared  the  qualifica- 
tion which  the  candidate  must  possess,  and  I am  not  aware  of  any 
cases  in  which  a different  interpretation  was  placed  upon  that  sec- 
tion. Compare  Toronto  Railway  Co.  v.  Toronto  Corporation, 
[1904]  A.C.  809.  There  are  in  the  reports  many  cases  in  which 
the  existence  of  the  qualification  was  inquired  into,  notwithstanding 
the  apparent  regularity  of  the  roll. 

• The  Act  of  1920,  10  & 11  Geo.  V.  ch.  59,  is  intituled  “An  Act 
to  reduce  Property  Qualifications  of  Candidates  for  Membership 
in  Municipal  Councils.”  The  value  of  the  property  theretofore 
required  to  be  held  by  a candidate  (or  his  wife)  was  greater  than 
the  value  of  that  which  was  requisite  to  entitle  an  owner  or  tenant 
to  have  his  name  put  upon  the  voters’  list : compare  secs.  52  and  56 
of  the  Municipal  Act,  R.S.O.  1914,  ch.  192.  The  Act  of  1920 
repealed  sec.  52  of  the  Revised  Statute  and  substituted  the  section 
which  is  now  sec.  52  of  the  Consolidated  Municipal  Act,  1922, 
reducing  the  value  of  the  property  required  to  be  held  by  the  candi- 
date to  that  which  would  suffice  to  entitle  him  to  be  entered  on  the 
voters’  list.  The  words  of  sec.  52  of  the  Revised  Statute  which  had 
enabled  the  candidate  to  qualify  in  the  right  of  his  wife  were 
dropped,  and  the  form  of  the  subsection  was  somewhat  altered. 
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Omitting  the  words  as  to  the  wife,  and  certain  other  words  not 
here  important,  the  section  had  read,  in  the  Revised  Statute : “ is 
. . the  owner  or  tenant  of  a freehold  or  leasehold  . 

estate  ...  in  land  assessed  in  his  . . . name  . . .” 

It  was  made  to  read:  “ is  rated  on  the  last  revised  assessment 

roll  ...  for  land  held  in  his  own  right  . . . ” The 
question  then  is  whether  this  change  in  form  has  had  the  effect  of 
doing  away  with  the  requirement  that  the  land  in  respect  of  which 
the  candidate  is  assessed  shall,  in  fact,  be  held  by  him  as  owner  or 
tenant ; in  other  words,  whether  the  words  ee  for  land  held  in  his 
own  right  ” mean  what  they  say,  or,  because  they  differ  from  the 
former  words — “ is  the  owner  or  tenant  of  a freehold  or  leasehold 
estate  ”• — and  are  placed  after,  instead  of  before,  the  words  as  to 
assessment,  they  are  now  to  be  construed  as  meaning,  for  land 
which,  according  to  the  assessment  roll,  is  held  by  him  in  his  own 
right.”  My  opinion  is  that  if  it  had  been  intended  that  the  roll 
should  be  conclusive  as  to  the  holding  of  the  land,  the  Legislature 
would  have  so  stated,  in  so  many  words.  In  the  case  of  the  voter, 
secs.  57  and  58  make  the  voters’  list  conclusive  (subject  to  some 
exceptions)  of  the  right  to  vote.  But  in  the  case  of  the  candidate 
there  is,  in  addition  to  the  requirement  that  he  shall  be  on  the 
voters’  list,  the  requirement  that  he  shall  be  rated  on  the  roll  for 
land  held  in  his  own  right,  and  there  is  no  section  which  declares 
the  roll  to  be  conclusive  evidence  that  the  land  for  which  he  is  rated 
is  really  held  bv  him.  Section  70  of  the  Assessment  Act,  as  has 
been  stated,  makes  the  roll  conclusive  as  to  the  regularity  of  the 
proceedings  by  which  the  name  was  put  upon  it;  but  before  1920  it 
did  not  make  it  conclusive  as  to  the  title  to  the  land,  and  1 do  not 
think  that  it  does  so  now. 

The  point  which  has  to  be  determined  here  did  not  arise  in 
Rex  ex  rel.  Lefaive  v.  Ouellette  (1921);,  50  O.L.R.  249.  In  that 
case  it  was  admitted  that  at  the  date  of  the  last  revised  assessment 
roll  the  respondent  owned  in  his  own  right,  and  was  duly  assessed 
on  the  last  revised  assessment  roll  for,  certain  named  lands;  and 
what  was  in  question  was,  the  effect  of  a sale  of  those  lands  by  the 
respondent  before  the  election.  What  was  held  was  that,  having 
regard  to  the  words  of  sec.  52  as  introduced  by  the  Act  of  1920, 
and  to  the  form  of  declaration  of  qualification  which  that  Act 
substituted  for  the  form  prescribed  by  the  Revised  'Statute,  the  fact 
that  the  respondent  had  parted  with  the  land  was  immaterial — 
that  the  roll  was  conclusive.  It  was  not  decided  that  a man  can 
acquire  a.  qualification  by  getting  himself  rated  on  the  roll  for  land 
which  he  does  not  hold  in  his  own  or  any  other  right.  That  case, 
therefore,  is  not  decisive  of  this,  and  in  this  case  I feel  bound  to 
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Rose,  J.  give  effect  to  the  opinion  which  I have  indicated.  The  intent  of  the 
1923  of  1920  was,  no  doubt,  what  is  stated  in  the  title — to  reduce  the 

Rexexe  ProPerty  qualification  of  candidates — and,  unless  some  Act  clearly 
Gardiner*  states  (and  I think  no  Act  does)  that  the  assessment  roll  shall  be 
Ketcheson  conc^us^ve  Pro°f  ^at  the  property  qualification  (of  the  reduced 
* amount)  is  possessed,  I think  it  must  still  be  open  to  a relator  to 
shew  that  the  candidate,  at  the  time  when  he  was  rated  on  the  roll, 
did  not,  in  fact,  hold  the  property  in  respect  of  which  he  is  rated. 

In  addition  to  attacking  the  validity  of  the  respondent’s  elec- 
tion, the  relator  asks  for  a declaration  that  the  respondent,  if 
validly  elected,  has  become  disqualified  since  his  election,  by  reason 
of  the  fact  that  on  the  2nd  January,  1923,  after  a contest  in  the 
council  as  to  whether  the  insurance  for  the  year  1923  should  be 
placed  through  Mr.  H.  F.  Ketcheson  or  through  a rival  agent,  it 
was  resolved  by  a majority  of  one  (the  respondent  voting  with  the 
majority)  that  “the  tender  of  the  H.  F.  Ketcheson  Company  for 
the  insurance  be  accepted  at  a premium  of  $3,150,  to  be  placed  in 
the  Toronto  Marine  and  Casualty  Co.”  Obviously,  the  respondent, 
when  the  matter  of  the  insurance  was  under  discussion,  was  in  a 
position  where  his  interest  and  his  duty  might  conflict;  but  the 
question  is  not,  as  in  In  re  L’Abbe  and  Corporation  of  Blind  River 
(1904),  7 O.L.R.  230,  whether  his  vote  was  valid,  but  whether  he 
became  disqualified  by  reason  of  having  an  interest  in  a contract 
with  the  corporation:  see  Rex  ex  rel.  Dart  v.  Curry  (1919),  46 
O.L.R.  297,  308.  For  the  reasons  stated  in  my  discussion  of  the 
question  as  to  whether  the  respondent  was  disqualified  at  the  time 
of  the  election,  I am  of  opinion  that  he  did  not  become  disqualified 
by  reason  of  having  any  interest  in  the  contract  of  insurance,  which 
was  a contract  between  the  Toronto  Marine  and  Casualty  Company 
and  the  corporation.  It  may  be,  however,  that  upon  the  evidence 
it  ought  to  be  found  that,  pending  the  delivery  of  the  policy,  there 
was  a contract  between  H.  F.  Ketcheson  and  the  corporation  in 
which  the  respondent  had  an  interest — that  the  relationship  between 
H.  F.  Ketcheson  and  the  corporation  was  similar  to  that  which 
existed  between  the  broker  and  the  assured  in  Rudd  Paper  Box  Co. 
v.  Rice  (1912),  2 011  1417,  3 O.W.N.  534— and  that  the 
respondent,  as  an  employee  of  his  father  (the  broker),  had  an 
interest  in  the  latter’s  contract  with  the  corporation,  within  the 
meaning  of  sec.  53(1)  ( p ) of  the  Consolidated  Municipal  Act,  1922. 
I have  not  formed  any  definite  opinion  as  to  this;  and  as,  in  the 
view  which  I take  upon  the  question  as  to  the  respondent’s  property 
Qualification,  it  is  not  really  necessary  to  decide  it,  I refrain  from 
discussing  it. 
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For  the  foregoing  reasons  I hold  the  election  of  the  respondent 
to  have  been  invalid,  and  I direct  the  issue  of  the  order  provided 
for  by  sec.  174  of  the  Consolidated  Municipal  Act,  1922. 

The  respondent  should  pay  the  costs. 


[APPELLATE  DIVISION.] 

McLean  v.  Canadian  Pacific  Railway  Co. 

Interest — Judgment  Directing  Payment  of  Damages  to  be  Ascertained 
by  Master  — Further  Directions  Reserved  — Delay  in  Proceeding 
with  Reference — Judicature  Act,  secs.  3 4,  35 — Rule  260. 

By  a consent  judgment  dated  the  27th  June,  1905,  it  was  adjudged 
that  a Master  should  inquire  and  state  what  damages,  if  any,  the 
plaintiffs  had  sustained  to  their  property  by  reason  of  the  blocking 
of  a certain  street  “ heretofore  and  until  the  1st  August,  1:905,  and 
the  permanent  closing  of  that  portion  of  the  . . . street  now  in 
possession  of  the  defendant  company  from  and  after  the  1st 
August,  1905;”  that  the  finding  of  the  Master  (subject  to  appeal) 
should  he  in  full  of  all  compensation  for  blocking  up  and  closing 
the  street;  that  the  plaintiffs  “ do  recover  ” from  the  defendants  such 
damages  as  may  he  awarded  by  the  Master;  that  the  defendants 
should  pay  the  plaintiffs  their  costs  of  the  action  up  to  and  including 
the  judgment;  and  that  further  directions  and  subsequent  costs' 
should  be  reserved  until  after  the  report  had  been  made.  The 
prosecution  of  the  reference  was  not  begun  until  January,  1921; 
and  on  the  17th  June,  1921,  the  Master  made  his  report,  whereby 
he  found  that  the  plaintiffs  had  by  the  blocking  of  the  street  sus- 
tained damages  to  the  amount  of  $500',  and  by  the  permanent  closing 
of  a portion  thereof  damages  to  the  amount  of  $1,500.  There  was 
no  appeal  from  the  report,  and  it  became  confirmed:  — 

Held,  reversing  the  judgment  of  Magee,  J.A.,  upon  a motion  for  judg- 
ment on  further  directions,  that  the  plaintiffs  were  not  entitled  to 
interest  on  the  two  sums  awarded  from  the  date  of  the  judgment  of 
reference. 

Sections  34  and  35  of  the  Judicature  Act  and  Rule  260  considered. 

Motion  by  the  plaintiffs  for  judgment  on  further  directions. 

The  motion  was  heard  by  Magee,  J.A.,  in  the  Weekly  Court, 
Toronto. 

H.  H.  Davis , for  the  plaintiffs. 

A.  G.  Slaght , K.C.,  for  the  defendants. 

March  26.  Magee,  J.A. : — The  plaintiffs,  after  confirmation  of 
the  Local  Master’s  report  of  the  17th  June,  1921,  upon  a reference 
to  him  by  the  judgment  of  the  27th  June,  1905,  move  for  judgment 
for  the  amount  found  due  by  the  report  and  for  further  directions, 
and  therein  ask  not  only  for  the  costs  subsequent  to  the  judgment 
but  also  for  interest  since  the  judgment  on  the  two  sums  of  $500 
and  $1,500  at  which  the  Master  fixed  the  damages. 
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Magee,  J.A.  The  action  was  commenced  on  the  31st  January,  1905,  the 
1923.  plaintiffs  by  the  endorsement  on  the  writ  of  summons  claiming 
McLean  dama»es  and  an  injunction.  In  the  statement  of  claim  it  was 
v.  alleged  that  the  plaintiffs  were  the  owners  of  a block  of  land  on 
CPacificN  Regina  street,  in  North  Bay,  to  which  that  public  street  was  their 
Railway  Co.  means  and  only  convenient  means  of  access,  and  whereon  they 
carried  on  a saw-mill  and  lumber  business,  and  that  the  defendants 
in  1902  had  laid  along  and  across  that  street  railway  tracks  and 
allowed  and  continued  to  allow  their  cars  to  stand  thereon,  whereby 
the  access  to  the  plaintiffs’  land  was  cut  off  to  such  an  extent  as  to 
ruin  their  business ; and  they  asked  an  injunction  and  damages. 

The  judgment  of  the  27th  June,  1905,  was  expressed  to  be  given 
upon  hearing  read  certain  minutes  of  settlement  herein  dated  the 
13th  May,  1905,  and  by  the  judgment  it  was  ordered  (2)  that  it  be 
referred  to  the  Local  Master  at  North  Bay  “to  inquire  what  dam- 
ages, if  any,  the  plaintiffs  have  sustained  to  their  property  situate 
on  the  south  side  of  the  defendant  company’s  right  of  way  east  of 
Regina  street,  in  the  town  of  North  Bay  ...  by  reason  of  the 
blocking  of  the  said  Regina  street  heretofore  and  until  the  1st 
August,  1905,  and  the  permanent  closing  of  that  portion  of  the  said 
Regina  street  now  in  possession  of  the  defendant  company  from  and 
after  the  1st  August,  1905,”  and  (3)  “that  the  finding  of  the 
Master  (subject  to  appeal  by  either  party)  shall  be  in  full  of  all 
compensation  which  the  said  plaintiffs  shall  be  entitled  to  by 
reason  of  the  blocking  and  closing  up  of  Regina  street  aforesaid, 
against  the  said  defendant  company,  or  any  damages  which  the  said 
plaintiffs  would  be  entitled  to  recover  from  the  Corporation  of  the 
Town  of  North  Bay,”  and  (4)  “ that  the  plaintiffs  do  recover  from 
the  defendants  such  damages  as  may  be  awarded  as  aforesaid  by  the 
said  Local  Master,”  and  (5)  “that  the  defendants  do  pay 'to  the 
plaintiffs  their  costs  of  this  action  up  to  and  inclusive  of  the  costs  of 
this  motion  forthwith  after  taxation  thereof,”  and  (6)  the  Court 
reserved  “ further  directions  and  the  question  of  subsequent  costs 
until  after  the  Local  Master  shall  have  made  his  report.” 

The  Local  Master,  in  his  report  of  the  17th  June,  1921,  states 
that  on  the  13th  January,  1921,  he  was  applied  to  by  the  plaintiffs 
and  issued  an  appointment  to  inquire  as  to  the  damages,  and  that 
he  proceeded  on  different  dates  with  the  inquiry,  and  finds:  (1) 

“ that  the  plaintiffs  sustained  damages  to  their  property  by  reason 
of  the  blocking  of  Regina  street  heretofore  and  until  the  1st 
August,  1905,  to  the  amount  of  $500;”  and  (2)  that  they  “sus- 
tained damages  to  their  property  by  reason  of  the  permanent 
closing  of  that  portion  of  the  said  Regina,  street  from  and  after  the 
1st  August,  1905,  to  the  amount  of  $1,500.” 
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The  Master’s  report  was  filed  on  the  5th  July,  1921,  and,  no 
objection  being  made  to  it,  it  became  duly  confirmed. 

On  the  question  of  interest  it  is  argued  for  the  plaintiffs  that 
the  finding  of  damages  is  really  a “ compensation,”  in  the  words  of 
the  judgment,  for  the  lands  being  injuriously  affected  by  the  clos- 
ing of  the  street.  It  is  stated  by  counsel  that  there  is  some  arrange-  Railway  Co. 
ment  between  the  town  corporation  and  the  defendant  railway 
company  whereby  the  town  corporation  is  the  party  really  inter- 
ested in  the  question  now  raised  and  in  the  compensation,  and  that 
a town  by-law  for  closing  the  street  was  intended  but  was  not 
passed  till  about  August,  1905.  It  is  evident  that  the  judgment, 
obtained  as  it  was  before  that  by-law  and  providing  for  damages 
which  were  to  be  in  full  of  compensation  for  a permanent  injury 
which  had  not  yet  occurred,  was  really  in  the  nature  of  an  agree- 
ment as  to  compensation  and  submission  to  award,  at  least  as  to 
that  future  damage.  It  is  contended  also  that,  although  ordinarily 
interest  cannot  be  claimed  on  damages  before  the  amount  is 
ascertained  and  fixed,  yet  here  the  judgment  in  effect  ordered  pay- 
ment of  the  damages,  and  hence,  when  the  amount  is  ascertained, 
it  should  relate  to  the  date  of  the  judgment  and  bear  interest  from 
that  time. 

It  is  evident  that  the  sum  of  $500  is  strictly  damages  for  past 
injury,  whatever  may  be  the  character  of  the  other  sum  of  $1,500 
fixed  by  the  Master,  and  also  that,  as  no  lands  of  the  plaintiffs  were 
taken,  the  latter  sum  can  only  be  compensation  for  their  lands 
being  injuriously  affected. 

It  would  also  seem  evident  that  of  two  adjoining  owners  equally 
injured  permanently,  one  in  1905  and  the  other  in  1921,  and  whose 
future  damage  in  1921  would  be  equal,  the  former  should  in  some 
way  be  allowed  more  either  by  way  of  interest  or  by  way  of 
increased  damages,  although,  if  estimated  in  1905,  his  compensa- 
tion would  be  no  more  than  that  of  his  neighbour  estimated  in  the 
later  year. 

There  is  no  indication  that  the  Master  has  done  otherwise  than 
assess  the  damages  as  he  would  have  done  in  1905,  and  it  would 
therefore  seem  that  the  plaintiffs  suffered  in  1905  a depreciation  in 
value  of  their  land  to  the  amount  of  $1,500.  If  land  of  that  value 
has  been  taken  by  the  town  corporation  or  the  railway  company, 
interest  should  be  paid.  We  have  here,  however,  to  deal  with  not 
what  is  fair  but  what  the  law  provides  for. 

It  is  to  be  noted  that  the  ordinary  form  of  judgment,  whether 
for  a fixed  sum  or  for  an  unliquidated  amount,  is  “ that  the  plain- 
tiff recover  against  the  defendant  the  sum  99  or  “ the  value  or  dam- 
ages to  be  assessed.”  (See  forms  90,  97,  and  98,  appended  to  the 
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Magee,  J.A.  Consolidated  Rules).  The  judgment  in  the  present  case  directs 
1923.  that  the  plaintiffs  do  recover  from  the  defendants  such  damages  as 
M^an  may  be  awarded  by  the  Master.  It  is,  therefore,  an  order  that  the 
v.  defendants  do  pay  the  amount. 

CPacificN  bn  Ashover  Fluor  Spar  Mines  Limited  v.  Juckson,  [1911]  2 Ch. 

RailwayCo.  355,  a consent  judgment  was  given  in  1910,  as  here,  in  an  action 
for  damages  for  removal  of  minerals.  It  directed  a reference  to 
inquire  the  value  of  the  minerals  and  the  damages,  and  the  defend- 
ant agreed  to  pay  the  amounts  found.  The  referee,  in  1911,  reported 
a total  of  £1,515,  and  the  plaintiffs  thereupon  moved  that  the 
report  be  adopted,  and  that  the  defendants  he  ordered  to  pay  that 
sum  with  interest  from  the  date  of  the  judgment.  Eve,  J.,  speaking 
of  the  order  made,  said  (p.  359)  : "It  belongs  to  a class  of  order 
with  which  we  are  all  familiar,  and  stands  somewhere  between  the 
two  alternative  forms  in  which  such  ordels  are  usually  made.  In 
the  first  of  the  two  alternative  forms  the  inquiry  is  directed,  and 
liberty  to  apply,  after  the  result  has  been  certified,  is  given.  In  the 
second  alternative  the  Court,  after  directing  the  inquiry,  goes  on  to 
order  the  defendant  to  pay  to  the  plaintiff  the  amount  certified. 
The  latter  of  these  orders  is,  in  my  opinion,  within,  and  the  former 
outside,  the  provisions  of  sec.  18  of  the  Judgments  Act,  1838  (1  & 
2 Viet.  ch.  110).  An  order  which  is  so  framed  as  to  necessitate  a 
further  order  being  made  before  the  obligation  to  pay  arises  cannot 
reasonably  be  regarded  as  f an  order  whereby  a sum  of  money  ’ is 
payable,  and  in  cases  where  the  form  adopted  is  that  which  gives 
the  plaintiff  liberty  to  apply,  and  nothing  more,  I do  not  see  how 
any  interest  can  run  on  the  amount  certified  until  the  further  order 
to  pay  has  been  made.”  He  went  on  to  say  that  the  parties  had  not 
adopted  either  form,  but  had  entered  into  an  agreement  embodied 
in  the  order,  including  a term  whereby  the  defendants  agreed  to 
pay  the  damages  certified,  and  he  did  not  consider  it  an  order 
whereby  a sum  was  payable,  but  that  some  further  order  was  neces- 
sary in  that  or  possibly  some  independent  action.  He  therefore 
held  the  plaintiffs  not  entitled  to  interest  under  the  statute,  but 
that  the  agreement  was  to  pay  on  certificate,  and  therefore  the 
defendants  should  pay  interest  from  the  date  of  the  certificate  of 
the  referee. 

In  referring  to  the  case  of  Borthwick  v.  Elder slie  Steamship 
Co.,  [1905]  2 K.B.  516,  where  the  plaintiff  suing  for  damages 
failed  at  the  trial  in  1903  but  succeeded  in  the  Court  of  Appeal  in 
1904,  and  again  in  the  House  of  Lords,  and  was  awarded  damages 
to  be  assessed,  and  subsequently  agreed  with  the  defendants  upon 
an  amount  for  which  judgment  should  be  entered  and  that  interest 
should  be  paid,  and  then  claimed  interest  from  the  date  of  the 
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original  trial  and  was  only  allowed  interest  from  the  date  of  the  Magee,  J.A. 
judgment  of  the  Court  of  Appeal,  Eve,  J.,  said  (p.  359)  : “ It  was  192 3 

conceded  by  counsel  on  behalf  of  the  defendants,  and  affirmed  in  

terms  by  Romer,  L. J.,  that  the  amount  ultimately  ascertained  was  " 
to  he  treated  as  if  it  had  been  mentioned  in  the  order,  with  the  Canadian 
result  that  interest  thereon  ran  from  the  date  of  the  judgment.  The  Railway  Co. 
order  was  in  fact  a judgment  for  the  sum  subsequently  ascertained, 
and  on  the  sum  being  ascertained  and  a note  of  the  amount  being 
endorsed  upon  the  judgment,  execution  would  issue/’ 

The  statute  of  1838  to  which  Eve,  J.,  referred,  directed,  in 
sec.  17,  that  every  judgment-debt  shall  bear  interest  from  the  time 
of  entering  up  the  judgment,  and  in  sec.  18  that  all  orders  of  Courts 
of  Equity  whereby  any  sum  shall  be  payable  to  any  person  shall 
have  the  effect  of  a judgment  in  the  Superior  Courts  of  common 
law,  and  the  persons  to  whom  any  such  moneys  shall  be  payable 
shall  be  deemed  judgment-creditors  within  the  meaning  of  that 
Act. 

The  sections  of  our  Judicature  Act,  R.S.O.  1914,  ch.  56,  relat- 
ing to  interest  are  sec.  34  and  subsecs.  1,  2,  3,  and  4 of  sec.  35. 

Of  these  sections,  34  and  subsecs.  1,  2,  and  3 of  sec.  35  are  in  effect 
the  same  as  secs.  20  and  21  of  7 Will.  IY.  ch.  3 (1837),  which 
subsequently  became  secs.  1,  2,  3 of  CjS.TJ.C.  1859,  ch.  43,  except 
that,  where  it  is  now  said  that  interest  may  be  allowed,  the  original 
provision  was  that  the  jury  might  allow  it.  Subsection  4 of  sec.  35 
is  a shortened  form  of  sec.  88  of  R.S.O.  1887,  which  took  the  place 
of  29  & 30  Yict.  (1866)  ch.  42,  sec.  2,  and  47  Yict.  (1884)  ch.  10, 
sec.  4.  The  Act  of  1866  had  provided  that  a verdict  for  a debt  or 
sum  certain  in  actions  of  account,  debt,  or  promises  should  bear 
interest  from  the  rendering  of  the  verdict,  and  that  in  all  cases 
damages  should  be  assessed  only  up  to  the  day  of  the  verdict.  The 
Act  of  1884  gave  interest  unless  otherwise  ordered  on  verdicts  in 
cases  in  which  interest  before  verdict  might  be  allowed.  The 
present  enactment,  subsec.  4 of  sec.  35,  is  the  same  as  sec.  116  of 
the  Judicature  Act,  R.S.O.  1897,  ch.  51,  which  was  in  force  when 
the  judgment  here  in  question  was  given.  It  provides  that,  unless 
otherwise  ordered  by  the  Court,  a verdict  or  judgment  shall  bear 
interest  from  the  time  of  rendering  the  verdict  or  giving  the  judg- 
ment, as  the  case  may  be,  notwithstanding  that  the  entry  of  judg- 
ment may  be  suspended  by  proceedings  in  the  action.  In  effect, 
therefore,  our  enactment  is  the  same  as  that  of  1838  in  England, 
only  that  here  the  interest  begins  on  the  giving  of  the  judgment,  a 
result  which  is  arrived  at  in  England  by  Rule  3 of  Order  41,  making 
the  entry  of  judgment  date  from  the  pronouncement. 

Our  Consolidated  Rule  260  provides  that  damages  in  respect 
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of  a continuing  cause  of  action  shall  be  assessed  down  to  the  time  of 
the  assessment.  This,  however,  would  not  in  this  case  apply  to 
either  the  damages  before  the  1st  August,  1905,  which  had  ceased, 
nor  to  the  permanent  closing  of  the  street,  which  was  an  immediate 
damage  for  all  time,  and  if  legally  done  was  not  an  injury.  I can- 
not therefore  assume  that  part  of  the  $1,500  may  have  been  allowed 
under  this  Rule  for  damages  accruing,  but  a damage  which  was  a 
subject  for  compensation  only  in  1921  or  1920  or  later  than  1905. 

Consolidated  Rule  533  declares  that  a judgment  for  the  recovery 
by  or  payment  to  any  person  of  money  may  be  enforced  by  theTssue 
of  a writ  of  execution,  and  by  Rule  568  every  writ  of  execution  for 
the  recovery  of  money  shall  be  endorsed  with  a direction  to  the 
officer  to  levy  the  money  really  due  and  payable  under  the  judgment 
and  interest  at  5 per  cent,  per  annum  from  the  time  when  the 
judgment  was  entered. 

In  In  re  Oddy , [1906]  1 Ch.  93,  the  question  of  the  effect  of  a 
judgment  that  the  plaintiff  do  recover  from  the  defendant  a sum 
of  £1,248,  in  respect  of  which  it  was  declared  that  the  defendant 
had  committed  a breach  of  trust,  was  considered,  and  it  was  held 
that  a subsequent  order  for  payment  within  a limited  time  was 
improper.  Stirling,  L.J.,  pointed  out  that  the  form  was  peculiar 
and  appropriate  to  the  Courts  of  common  law,  and  that  there  could 
not  be  a supplemental  order  to  enforce  it. 

Owing  to  the  peculiar  circumstances  of  the  consent  judgment 
and  the  absence  of  any  proof  as  to  a by-law  or  the  date  of  it,  and 
of  the  by-law,  whatever  it  was,  not  being  an  act  of  the  defendants, 
cases  as  to  compensation  for  injuriously  affecting  lands  under 
Municipal  or  Railway  Acts  would  appear  inapplicable : and  the 
question  must,  I think,  be  decided  solely  upon  the  judgment,  the 
report,  the  statutes,  and  the  Consolidated  Rules. 

Hope  Y.  Beatty  (1876),  7 P.R.  39,  and  Woodruff  v.  Canada 
Guarantee  Co.  (1881),  8 P.R.  532,  were  referred  to  for  the  defend- 
ants. The  former  case  appears  to  have  been  an  action  for  damages 
for  delay  caused  to  the  plaintiff  in  building  a ship  and  for  extra 
expense  caused  and  for  extras,  and  would  not  be  a verdict  for  debt 
or  sum  certain  on  an  account,  debt,  or  promises,  within  29  & 30 
Viet.  (1866)  ch.  42,  sec.  2,  already  referred  to,  although  the  claim 
for  interest  would  seem  to  have  been  based  on  that  Act.  A verdict 
had  been  rendered  for  $3,500,  subject  to  be  increased  or  reduced 
by  an  award  on  a reference,  which  subsequently  did  increase  it  to 
$10,580.  Interest  was  allowed  only  from  the  award.  Wilson,  J., 
said  (p.  40)  : "It  is  true  that  all  the  arbitrator  does  has  relation 
back  to  the  time  of  the  verdict  . . . and  that  he  could  not 

properly  allow  interest  after  that  date.  But  that  will  not,  in  my 
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opinion,  alter  the  fact  that  the  substantial  rendering  of  the  verdict 
is  at  the  time  the  award  is  made;  and  if  interest  cannot  be  given 
for  the  intervening  time,  it  is  a consequence  of  the  statute  not  being 
applicable  to  such  a case,  or  of  the  parties  not  providing  for  it  in 
the  reference.”  In  the  Woodruff  case,  Hagarty,  C.J.,  held  that  it 
was  not  a debt  or  sum  certain  within  the  Act  of  1866.  The  legisla- 
tion since  then  has  extended  the  provision  as  to  interest  on 
verdicts  or  judgments  to  all  cases  unless  otherwise  ordered  by  the 
Court.  It  cannot,  I think,  be  said  that  it  was  otherwise  ordered 
merely  because  the  judgment  directed  that  the  plaintiffs  recover 
such  damages  as  may  be  awarded  by  the  Master.  If  I now  had  it 
in  my  power  to  order  otherwise,  knowing  nothing  of  the  cause  of 
the  delay  in  bringing  on  the  reference  by  either  party,  either  to 
hasten  the  payment  or  to  stop  the  liability  for  interest,  I see  no 
reason  for  making  any  order  varying  the  effect  of  the  statute. 

Considering  the  view  apparently  taken  though  not  necessarily 
decided  upon  by  the  Court  of  Appeal  in  Borthwick  v.  Elderslie 
Steamship  Co.  and  the  grounds  of  refusal  of  interest  by  Eve,  J., 
in  Ashover  Fluor  Spar  Mines  Limited  v.  Jackson , and  considering 
the  express  wording  of  our  statute  and  Rule  giving  interest  from 
the  entry  of  the  judgment,  I am  of  opinion  that  the  plaintiffs  are 
entitled  to  be  paid  $2,000  wbth  interest  from  the  date  of  the  judg- 
ment of  1905.  As  the  judgment  in  effect  ordered  payment,  I can- 
not again  order  payment.  The  case  only  comes  before  me  on 
further  directions  after  confirmation  of  the  report.  All  that  I can 
do  is  to  declare  that  the  amount  which  the  plaintiffs  under  the 
judgment  recovered  against  the  defendants  has  been  found  by  the 
Master  to  be  $2,000,  and  that  the  plaintiffs  are  entitled  under  the 
judgment  to  that  sum  with  interest  thereon  from  the  date  of  the 
judgment,  and  to  order  that  the  defendants  pay  the  plaintiffs  their 
costs  subsequent  to  the  judgment,  to  be  taxed. 

The  defendants  appealed  from  the  judgment  of  Magee,  J.A. 

June  5.  The  appeal  was  heard  by  Meredith,  C.J.C.P., 
Riddell,  Latchford,  Middleton-,  and  Logie,  JJ. 

A.  G.  Slaght,  K.C.,  and  J.  Cowan,  for  the  appellants. 

G.  H.  Kilmer,  K.C.,  for  the  plaintiffs,  respondents. 

June  20.  Meredith,  C.J.C.P. : — The  real  question  involved 
in  this  case  is : whether  the  judgment  herein,  of  the  27th  day  of 
June,  1905,  which  referred  it  to  a Local  Master  “to  inquire  what 
damages,  if  any,  the  plaintiffs  have  sustained  to  their  property 
. . . by  reason  of  the  blocking  of  said  Regina  street  heretofore 

and  until  the  1st  day  of  August,  1905,  and  the  permanent  closing 
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of  that  portion  of  Regina  street  now  in  possession  of  the  defendant 
company  from  and  after  the  1st  day  of  August,  1905, 99  and  pro- 
vided that  “ the  finding  of  the  said  Local  Master  (subject  to 
appeal  by  either  party)  shall  be  in  full  of  the  compensation  which 
the  said  plaintiffs  shall  be  entitled  to  . . ” and  provided  also 

that  “ the  plaintiffs  do  recover  from  the  defendants  such  dam- 
ages as  may  be  awarded,  as  aforesaid,  by  the  said  Local  Master,” 
but  further  provided  that  further  directions  and  the  question  of 
subsequent  costs  should  be  reserved  until  after  the  Local  Master 
should  have  made  his  report,  is  a judgment  bearing  interest  from 
its  date,  on  the  amounts  subsequently  found  due,  under  sec.  34 
of  the  Judicature  Act. 

For  these  reasons  I think  it  is  not.  I cannot  believe  that  that 
legislation  was  ever  intended  to  apply  to  such  a case  as  this, 
uncertain  whether  any  damages  would  be  awarded,  uncertain  as 
to  amount,  if  any,  and  uncertain  when  they  should  be  assessed, 
if  any  should  be  awarded. 

Nor  can  I think  that  it  was  intended  that  execution  might 
issue  upon  the  judgment  of  reference  and  the  report,  when  con- 
firmed: else  why  reserve  further  directions?  The  plaintiffs  them- 
selves took  this  view  of  the  judgment,  and,  accordingly,  moved,  on 
further  directions,  for  judgment  in  their  favour  against  the 
defendants  for  the  amount  found  due  by  the  Local  Master;  and 
did  not  in  their  notice  of  motion  ask  for  interest. 

Damages  are,  under  Rule  260,  to  be  assessed  up  to  the  time  of 
assessment  in  any  case  of  continuing  cause  of  action:  and  so,  if 
anything  should  be  allowed  in  respect  of  the  long  delay  in  having 
the  damages  assessed,  it  may  have  been  included  in  the  sum 
awarded.  The  action  and  the  judgment  were  for  damages  of  a 
continuing  character  only. 

I am  in  favour  of  allowing  the  appeal  and  of  directing  that 
judgment  be  entered  for  the  plaintiffs  against  the  defendants  in 
the  amounts  set  out  in  the  Master’s  report,  with  subsequent  costs 
of  the  action ; the  defendants  to  have  their  costs  of  this  appeal  to  be 
deducted  from  the  amounts  they  are  to  pay. 

Middleton,  J. : — The  question  in  this  appeal  relates  solely  to 
the  right  of  the  plaintiffs  to  recover  interest  on  the  amount  awarded 
for  damages  by  the  Master.  The  action  appears  to  have  been 
based  upon  the  obstruction  of  a street,  in  North  Bay,  by  the 
defendant  railway  company,  the  street  being  subsequently  closed. 
By  the  judgment  entered  upon  consent  the  Master  was  directed 
to  inquire  as  to  the  damage  sustained  by  the  plaintiffs  by  the  block- 
ing of  the  street  prior  to  its  closing,  in  1915,  and  the  damages 


ONTARIO  LAW  REPORTS. 


541 


Lin.] 

sustained  by  reason  of  the  closing,  which  were  subsequent  thereto. 
The  judgment  then  directs  “ that  the  plaintiffs  do  recover  from 
the  defendants  such  damages  as  may  be  awarded  as  aforesaid  by 
the  Local  Master;”  further  directions  and  subsequent  costs  are 
reserved,  costs  up  to  the  date  of  judgment  being  directed  to  be 
paid. 

For  some  reason  unexplained,  the  reference  was  not  proceeded 
with  until  recently.  The  Master  has  now  found  $500  and  $1,500 
as  the  amount  of  damages  payable  under  the  two  heads  indicated, 
and  a motion  for  judgment  on  further  directions  followed.  This 
was  heard  by  Mr.  Justice  Magee,  and  he,  no  doubt  impressed  by 
the  difficulty  of  the  situation,  did  not  consider  that  he  had  jurisdic- 
tion to  award  interest  under  the  clause  relating  to  further  direc- 
tions, but  made  a declaratory  judgment  to  the  effect  that  the  plain- 
tiffs in  the  original  judgment  were  entitled  to  interest  on  the 
amount  awarded  from  the  date  of  the  original  judgment.  From 
this  the  defendants  appeal. 

The  form  of  judgment  objected  to  is  very  similar  to  that  of 
form  97,  where  judgment  is  obtained  on  default  in  an  action  for 
unliquidated  damages.  That  form  provides : “ It  is  this  day 
adjudged  that  the  plaintiff  recover  against  the  defendant  the  value 
of  the  goods  (or  damages)  to  be  assessed.”  After  the  assessment,  a 
final  judgment  is  obtained  in  accordance  with  form  98,  which,  after 
reciting  the  assessment  of  damages,  provides  for  the  recovery  of 
the  amount  assessed.  It  is  manifest  that  on  the  judgment  entered 
in  1905  no  execution  can  be  issued,  for  there  is  no  recovery  of  any 
specific  amount/  and,  further  directions  being  reserved,  it  appears 
to  me  that  the  judgment  on  further  directions  should  have  been  for 
the  recovery  of  the  amount  at  which  the  damages  had  been  assessed, 
with  interest.  The  payment  of  interest  is  a consequence  of  the 
withholding  of  money  properly  payable,  and  so  long  as  the  amount 
remains  undetermined  and  uncertain  there  can  be  no  wrongful 
withholding  which  would  justify  an  award  of  interest. 

It  may  be  Well  that  the  amount  awarded  ought  to  have  included 
some  compensation  for  the  delay,  but  this  was  not  before  my 
learned  brother,  and  is  not  before  us,  for  there  is  no  appeal  from 
the  report. 

The  case  relied  upon  in  the  Court  below,  Ashover  Fluor  Spur 
Mines  Limited  v.  Jackson,  ["1911]  2 Ch.  355,  appears  to  me  to  be 
conclusive  in  the  defendants’  favour.  There  the  judgment  was  a con- 
sent judgment,  and  was  held  to  be  in  effect  an  agreement  to  pay 
upon  the  ascertainment  of  the-  amount,  and  therefore  interest 
would  run  only  from  the  date  of  default. 
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The  appeal . should  be  allowed  with  costs,  and  the  judgment 
should  he  varied  by  striking  out  the  declaratory  clause  and  sub- 
stituting a recovery  of  $2,000,  and  interest,  and  costs  subsequent 
to  the  judgment  of  1905,  including  the  costs  of  the  reference  and 

CPacificN  m°ti-on  for  judgment. 

Railway  Co. 

Riddell  and  Latchford,  JJ.,  agreed  with  Middleton,  J. 

Middleton,  J. 

Logie,  J. : — The  original  judgment  in  this  case  was  in  truth 
a settlement,  founded  upon  an  agreement,  whereby  the  damages, 
if  any,  were  to  be  ascertained  by  the  Local  Master  at  North  Bay. 
Neither  expressly  nor  by  implication  was  a liability  to  pay  interest 
imposed. 

Lord  Westbury  in  Caledonian  Railway  Co.  v.  Carmichael 
(1870),  L.R.  2 ILL.  ,Sc.  56,  at  p.  66,  pointed  out  that  interest 
(apart  of  course  from  any  statutory  provision)  can  be  demanded 
only  in  virtue  of  a contract  expressed  or  implied,  or  by  virtue  of  the 
principal  sum  of  money  having  been  wrongfully  withheld,  and  not 
paid  on  the  day  when  it  ought  to  have  been  paid.  Where  the 
withholding  arises  merely  in  the  process  of  ascertaining  the  amount 
it  is  not  wrongful. 

Nor  till  the  damages  were  ascertained  was  there  any  necessity 
on  the  part  of  the  railway  company  to  pay  anything,  and  conse- 
quently no  sum  upon  which  it  could  be  called  upon  to  pay  interest. 

There  was  in  fact  no  certainty  that  any  damages  had  been 
sustained  or  would  be  awarded,  and  until  the  Master’s  report  no 
exigency  to  pay. 

Moreover,  owing  to  this  uncertainty,  the  amount  subsequently 
ascertained  as  the  damages  sustained  cannot  be  treated  as  if  it  had 
been  mentioned  in  the  original  judgment  and  sor  bear  interest. 

Nor  does  subsec.  4 of  sec.  35  of  the  Ontario  Judicature  .Act 
help  the  plaintiff. 

This  is  in  part  as  follows : — 

<e  (4)  Unless  otherwise  ordered  by  the  Court  a . . . judg- 

ment shall  bear  interest  from  the  time  ...  of  giving  the 
judgment,”  etc.,  etc. 

In  my  opinion,  when  the  amount  payable  by  the  judgment  is 
in  the  nature  of  damages  to  be  ascertained  by  a subsequent  inquiry, 
then  the  time  of  giving  judgment,  within  the  meaning  of  the  above 
subsection,  is  not  the  date  of  the  judgment,  but  is  the  time  when 
the  amount  for  which  it  is  to  stand  has  been  ascertained  and  fixed 
by  the  judgment  on  further  directions. 
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White  y.  Royal  Bank  of  Canada. 


March  31. 
Sept.  26. 


Banks  and  Banking — Dealings  with  Cheque — Separate  Branches  of 
same  Bank — Liability  of  Bank  as  Unit — Holder  of  Cheque — Agent 
for  Collection — Appropriation  of  Money  of  Drawers  of  Cheque  to 
Payment  thereof  — Duty  of  Bank  to  Customer  — Bankruptcy  of 
Drawers — Attempted  Revocation  of  Appropriation, 

A firm  of  stockbrokers  in  Toronto  sold  certain  shares  for  the  plaintiff 
and  deposited  what  they  received  to  the  credit  of  their  account  in 
the  Y.  branch  of  the  defendant  bank;  they  drew  and  delivered  to 
the  plaintiff  their  cheque  upon  that  account.  The  cheque  was  dated 
the  3rd  March,  1923,  and  reached  the  plaintiff  on  the  4th  March; 
on  that  day  she  sent  the  cheque  to  the  G.  branch  of  the  same  bank, 
where  she  had  an  account,  and  with  it  bought  from  the  bank  a 
draft  upon  New  York  for  part  of  the  amount  of  the  cheque,  and 
deposited  the  balance  to  the  credit  of  her  account  at  that  branch. 
The  G.  branch  sent  the  cheque  forward  in  the  ordinary  course  for 
collection,  and  it  arrived  at  the  Y.  branch  on  the  morning  of  the 
6th  March  (Monday).  The  firm,  who  did  business  in  New  York 
as  well  as  in  Toronto,  met  with  financial  disaster,  and  a receiver- 
ship order  was  made  against  them  in  New  York  on  the  4th  March. 
The  Toronto  manager  of  the  firm  was  advised  of  this  on  the  6th 
March,  but  knew  nothing  of  it  until  then.  He  went  at  once  to  the 
Y.  branch  and  told  the  manager  that  the  firm  was  in  liquidation, 
whereupon  the  manager  returned  the  cheque  to  the  manager  of 
the  G.  branch  as  unpaid,  cancelling  a “ paid  ” stamp  which  had 
been  put  upon  it  by  a clerk,  who  also  made  out  and  stamped  “ paid  ” 
a credit-slip  to  the  G.  branch.  At  this  time  the  manager  of  the  Y. 
branch  knew  nothing  of  what  had  taken  place  in  the  G.  branch. 
There  were  then  in  the  Y.  branch,  to  the  credit  of  the  firm,  funds 
more  than  sufficient  to  pay  the  cheque,  a part  representing  the  pro- 
ceeds of  the  plaintiff’s  shares.  The  manager  of  the  G.  branch 
charged  the  amount  of  the  cheque  to  the  plaintiff’s  account.  On 
the  7th  March,  the  firm  was  placed  in  bankruptcy  in  Ontario,  and 
the  bank  paid  the  money  in  its  hands  to  the  trustee  in  bank- 
ruptcy:— 

Held,  by  Middleton,  J.,  that  the  true  result  of  the  transaction  of  the 
4th  March  was  that  the  bank  became  the  holder  of  the  cheque; 
the  bank  had  the  right  to  set  off,  which  it  was  bound  to  assert; 
the  cheque  was  in  fact  paid  when  it  arrived  at  the  Y.  branch  on 
the  morning  of  the  6th;  the  plaintiff,  therefore,  should  recover  the 
amount  charged  against  her  when  the  cheque  was  returned  to  the 
G.  branch. 

Semble,  the  plaintiff  might  also  recover  if  the  bank  was  merely  her 
agent  to  collect. 

For  certain  limited  purposes  a branch  bank  may  be  treated  as  a 
separate  organisation,  but  for  all  purposes*  of  liability  a bank  is  a 
unit  and  indivisible. 

Held,  by  the  majority  of  a Divisional  Court,  on  appeal,  that  what 
occurred  on  the  6th  March,  when  an  officer  of  the  bank  stamped 
the  cheque  “ paid  ” and  also  made  out  and  stamped  a credit-slip 
“ paid,”  was  an  appropriation  of  the  moneys  of  the  firm  to  the 
cheque,  and  that  appropriation  could  not  be  revoked  at  a later  stage. 

Per  Hodgins,  J.A. : — It  was  the  duty  of  the  bank  to  appropriate  the 
moneys  in  its  hands  to  the  payment  of  the  cheque — if  it  did  not 
do  so,  it  was  guilty  of  a breach  of  duty  to  the  plaintiff  as*  her  agent, 
and  liable  to  her  for  the  amount. 
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Action"  to  recover  $1,007.70,  the  amount  o'f  a cheque,  and 
interest  thereon,  in  the  circumstances  mentioned  below. 

December  4 and  27,  1922,  and  March  26,  1923.  The  action 
and  counterclaim  were  tried  by  Middleton",  J.,  without  a jury,  in 
Toronto. 

R.  S.  Robertson , K.O.,  for  the  plaintiff. 

D.  Inglis  Grant,  K.C.,  for  the  defendant  bank. 

C.  M.  Garvey,  for  M.  E.  White,  defendant  by  counterclaim. 

March  31.  Middleton",  J. The*  action  is  to  recover  $1,007.70, 
and  interest  from  the  6th  March,  1922,  being  the  amount  of  a 
cheque  dated  the  3rd  March,  1922,  drawn  by  E.  PI.  Clarke  & Co. 
upon  the  Yonge  street  branch  of  the  defendant  bank,  and  dealt 
with  by  the  defendant  bank,  as  hereinafter  described,  in  the 
Gerrard  and  Jones  avenue  branch  of  the  defendant  bank  on  the 
4th  March,  1922 — the  liability  of  the  defendant  bank  being 
placed  on  several  more  or  less  distinct  grounds,  which  can  best  be 
explained  after  the  facts  are  stated. 

E.  H.  Clarke  & Co.  were  a firm  of  stockbrokers  carrying  on 
business  in  the  city  of  Toronto.  The  head  office  was  in  Yew  York. 
The  plaintiff  is  a married  woman  residing  in  the  city  of  Toronto. 
Shortly  before  the  3rd  March,  the  plaintiff,  being  called  upon  to 
meet  a maturing  liability,  placed  certain  stock  which  she  owned 
in  the  hands  of  Clarke  & Co.,  at  their  Toronto  office,  as  her 
brokers,  for  the  purpose  of  sale.  The  stock  was  sold,  and  Clarke  & 
Co.  on  that  day  issued  their  cheque,  by  error  in  favour  of  the 
plaintiffs  husband,  who  at  once  endorsed  it  to  her,  for  the  sum 
of  $1,007.70,  drawn  upon  the  defendant  bank  at  its  Yonge  and 
Richmond  street  office,  where  Clarke  & Co.  kept  their  account,  and 
where  they  had  deposited  the  proceeds  of  Mrs.  White’s  stock.  This 
cheque  reached  Mrs.  White  on  the  morning  of  the  4th  March 
(Saturdav),  and  she  sent  her  son  to  the  branch  of  the  defendant 
bank  in  Gerrard  street,  where  she  kept  her  account,  with  instruc- 
tions to  purchase  a draft  upon  Yew  York,  costing  $637.70,  and  to 
place  the  balance  to  her  credit.  On  the  son  arriving  at  the  office 
of  the  bank,  some  little  difficulty  was  occasioned  by  the  contem- 
plated transaction  being  somewhat  out  of  the  ordinary  course. 
The  bank-manager  thought  that  the  proper  procedure  should  have 
been  to  deposit  the  cheque  for  $1,007.70  to  Mrs.  White’s  credit,  and 
that  she  should  draw  a cheque  upon  her  account  for  $637.70  to  pur- 
chase the  draft.  As  a result,  after  some  discussion,  it  was  agreed  that 
the  bank  should  issue  the  draft  for  the  stipulated  amount,  and  that 
the  deposit  should  be  merely  of  the  difference  between  the  two 
amounts,  $370.  A deposit-slip  was  drawn  up,  and  a deposit 
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earned to  the  credit  of  Mrs.  White  in  the  bank  for  the  amount. 
(Note:  In  Mrs.  White’s  pass-book  this  is  entered  as  $270,  an  error 
of  $100,  hnt  there  is  an  error  on  the  other  side  of  the  account  when 
the  $1,007.70  is  deducted,  as  I shall  mention  in  a moment,  which 
brings  about  a correct  balance).  Mrs.  White,  on  receiving  the 
draft  from  her  son,  remitted  it  to  her  creditor.  The  Gerrard  street 
branch  sent  the  cheque  forward  in  the  ordinary  course  for  collec- 
tion, and  it  arrived  at  the  Yonge  street  branch  on  the  morning  of 
Monday  the  6th  March,  and  if  nothing  had  happened  it  would  have 
been  then  charged  against  Clarke  & Co.  in  their  current  account, 
and  on  this  being  done  no  trouble  would  have  occurred. 

Unfortunately  Clarke  & Co.  met  with  financial  disaster  in 
New  York,  and  on  the  3rd  March,  or  more  probably  the  4th 
March,  a receivership  order  was  pronounced  by  the  Judge  in  Bank- 
ruptcy. Mr.  Smart,  the  manager  of  Clarke  & Co.  in  Toronto,  knew 
nothing  whatever  about  this  until  the  receipt  of  a telegram  on 
Monday  morning  (6th  March)  advising  him  that  the  firm  was 
in  liquidation.  He  immediately  went  to  the  bank  and  advised 
it  of  that  fact.  The  manager  of  the  Yonge  street  branch  of  the 
bank  thereupon  returned  the  cheque  to  the  manager  of  the  Gerrard 
street  branch  as  unpaid,  cancelling  a “ paid  ” stamp  which  had 
been  placed  upon  it  by  a clerk  in  the  bank.  At  this  time  he  did 
not  know  of  the  circumstances  which  I have  detailed  shewing  that 
the  bank  might  possibly  be  regarded  as  the  holder  of  the  cheque. 

At  this  time  there  was  ample  money  to  meet  this  cheque  stand- 
ing to  the  credit  of  Clarke  & Co.,  and  after  all  items  which  were 
out  for  collection  on  behalf  of  that  firm,  and  payment  of  which 
was  stopped,  had  been  charged  to  their  account,  there  still 
remained  to  the  credit  of  Clarke  & Co.  much  more  than  sufficient 
to  answer  this  cheque.  As  I have  already  stated,  part  of  this 
represented  the  proceeds  of  this  lady’s  stock. 

When  this  returned  cheque  reached  the  Gerrard  street  branch, 
the  manager  there  promptly  charged  the  amount  of  the  cheque  to 
Mrs.  White  and  sent  for  her  and  advised  her  of  the  situation. 
This  caused  her  the  greatest  embarrassment,  as,  while  she  had  an 
ample  balance  to  her  credit  in  the  bank,  this  was  money  which  she 
expected  to  use  in  the  course  of  a few  days  to  meet  a maturing 
mortgage  upon  her  house.  An  arrangement  was  made  with  the 
bank-manager  to  tide  her  over  this  difficulty,  but  it  is  not  sug- 
gested that  what  then  took  place  in  any  way  released  any  claim 
which  she  might  have  upon  the  bank. 

On  the  7th  March,  the  firm  was  placed  in  bankruptcy  here, 
an  assignment  being  made  to  the  Trusts  and  Guarantee  Company 
as  authorised  trustee.  Things  proceeded  in  a more  leisurely  way 
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’•  in  New  York,  an  order  in  bankruptcy  being  made  there  on  the  8th 
April,  1922. 

This  action  was  brought  by  Mrs.  White  against  the  bank  on  the 
31st  March,  1922,  while  it  still  had  this  money  in  its  possession. 
The  bank  then  made  an  abortive  application  by  way  of  inter- 
pleader. This  was  resisted  by  Mrs.  White  because  she  did  not 
desire  to  be  placed  in  the  position  of  ear-marking  this  particular 
fund  as  hers,  and  she  also  alleged  that  there  had  been  a breach  of 
duty  by  the  bank  to  her  which  she  was  unwilling  to  discharge.  The 
only  terms  upon  which  the  bank  was  ready  to  interplead  were  that, 
upon  payment  into  Court,  it  should  be  discharged  from  all 
liability,  leaving  Mrs.  White  to  contest  the  issue  with  the  Trusts 
and  Guarantee  Company.  The  bank,  failing  in  the  interpleader 
motion,  thereupon  paid  this  money  over  to  the  Trusts  and  Guar- 
antee Company. 

The  plaintiff  bases  her  claim  against  the  bank  on  two  distinct 
theories.  First,  she  says  that  the  bank,  by  the  transaction  which 
took  place  on  the  4th  March,  itself  became  , the  holder  of  the 
cheque;  it  gave  to  her  value  for  it,  to  wit,  the  New  York  draft, 
and  so  it  was  not  merely  her  agent  for  collection,  but  the  holder 
of  the  cheque,  and,  therefore,  when  notified  of  the  suspension  of 
Clarke  & Co.  on  the  morning  of  the  6th,  it  had  the  right  to  set  off 
the  amount  of.  this  cheque  against  the  balance  that  was  standing 
to  the  credit  of  Clarke  & Co. — in  other  words,  to  pay  this  cheque — 
and  that  it  could  not  resort  to  her  as  endorser  when  it  had  in  its 
own  hands  the  money  for  payment. 

In  the  second  place,  she  says  that,  if  the  bank  was  in  truth  her 
agent  for  the  collection  of  this  cheque,  it  was  the  duty  of  the  bank, 
as  her  agent,  to  do  all  that  lay  in  its  power  to  secure  payment,  of 
the  cheque;  and  that,  the  cheque  being  in  the  hands  of  the  teller 
of  the  bank  for  the  purpose  of  being  charged  up  against  the  money 
standing  to  the  credit  of  Clarke  & Co.,  it  was  the  duty  of  the  bank 
to  treat  the  cheque  as  then  paid ; and  that  the  intervention  of  the 
notice  of  liquidation  at  that  point  came  too  late  to  change  the 
situation.  The  cheque  was  in  fact  marked  "paid,”  and  that 
" paid  ” stamp  was  erased  upon  the  theory  of  the  bank  that,  the 
cheque  at  the  moment  of  notice  not  having  been  charged  up  in 
Clarke  & Co/s  account,  it  ought  not  to  be  treated  as  paid.  An 
uncharitable  mind  might  think  that  the  actuating  motive  was 
really  a fear  that  the  " charge  back  ” items  might  more  than 
exhaust  the  balance,  if  this  cheque  had  been  treated  as  paid,  con- 
verting the  bank  from  the  happy  condition  of  debtor  to  that  of  one 
of  the  unfortunate  creditors  of  the  concern  in  liquidation. 

In  answer  to  this  contention  it  is  suggested  that  the  right  of 
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the  United  States  receiver  intervened  on  the  3rd  March,  and  that  Middleton,  J . 
this  operated  to  reduce  into  the  custody  of  the  American  Court  1923. 
all  the  assets  of  Clarke  & Co.,  including  the  personal  property  E 

situated  in  Ontario,  and  so  destroyed  the  right  of  Mrs.  White  to  v. 
receive  this  money,  reducing  her  right  to  the  mere  right  to  rank  b^°*Aof 
in  the  liquidation.  Canada. 

Then  it  is  said  that  branch  banks  must  be  treated  as  separate 
institutions,  or  at  any  rate  as  more  or  less  water-tight  compart- 
ments of  the  same  institution,  and  that,  therefore,  the  Gerrard 
street  branch  must  be  regarded  as  an  entirely  distinct  body  from 
the  Yonge  street  branch,  and  that  whatever  obligation  was  owing 
to  the  customer  was  an  obligation  owed  by  the  Gerrard  street 
branch,  which  obligation  did  not  percolate  through  to  the  Yonge 
street  branch,  which  had  a right  to  treat  the  Gerrard  street  cus- 
tomer as  a rank  outsider  to  whom  no  obligation  was  owed. 

I am  satisfied  that  the  true  result  of  the  transaction  of  the  4th 
was  to  make  the  bank  the  holder  of  the  cheque.  The  full  amount 
had  not  been  placed  to  the  customer’s  credit,  but  only  the  surplus 
after  the  purchase  of  the  draft  was  deducted.  As  to  this,  if  the 
cheque  were  paid  in  the  ordinary  course,  the  bank  would  have 
retained  the  money  in  the  first  place  to  answer  the  advance  made 
for  the  purchase  of  the  draft.  True,  there  would  have  been  the 
right  to  charge  the  full  amount  of  the  cheque  to  the  debit  of  the 
account  if  not  paid,  but  this  would  have  been  because  the  customer 
was  an  endorser  of  the  cheque,  not  because  the  bank  was  a mere 
agent  of  the  customer  to  collect.  The  question  is  one  of  fact,  which 
I find  in  the  plaintiff’s  favour. 

See  In  re  Farrow’s  Banlc  Limited,  [1923]  1 Ch.  41. 

It  follows  that  the  bank  had  the  right  to  set  off,  and  this  right 
I think  it  was  bound  to  assert,  and  that  the  cheque  was  in  fact  paid 
when  it  reached  the  hands  of  the  manager  on  the  morning  of  the 
6th.  He  then  had  funds  in  the  drawers’  account  available  to  pay, 
and  the  mere  absence  of  an  entry  in  the  book  made  no  difference. 

The  bank  had  not  the  right  to  return  this  money  to  the  drawer  of 
the  cheque  or  its  assignee,  to  the  prejudice  of  the  plaintiff. 

I am  inclined  to  think  that  the  plaintiff  might  also  recover  if 
the  bank  was  merely  her  agent  to  collect.  It  seems  to  me  that  the 
bank  owed  her  the  duty  to  protect  her,  and,  being  in  funds,  it  was 
bound  to  pay  the  cheque. 

The  suggestion  that  the  American  receiver  had  some  title  had 
no  foundation.  He  made  no  claim  to  this  money ; and,  as  appears 
from  proceedings  before  my  brother  Fisher,  he  did  make  a claim  to 
some  part  of  the  deposit  to  the  credit  of  Clarke  & Co.,  upon  the 
theory  that  it  had  been  transferred  to  New  York,  but  this  claim 
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r.  failed.  The  payment  made  was  to  the  Canadian  trustee,  not  to 
the  American  trustee. 

If  the  discussion  as  to  the  position  of  the  branch  hank  is 
relevant  to  the  case  at  all,  I cannot  see  that  the  situation  in  any 
way  helps  the  defendant  bank.  For  certain  limited  purposes  the 
branch  bank  might  be  treated  as  a separate  organisation,  jbut  for 
all  purposes  of  liability  the  bank  is  a unit  and  indivisible.  In 
none  of  the  cases  is  there  anything  to  justify  the  view  that  the 
liability  to  a customer  is  confined  to  the  branch  or  the  officers  of  a 
branch.  It  extends,  in  my  view,  to  the  entire  bank  and  its  staff. 

There  will,  therefore,  be  judgment  for  the  plaintiff  for  the 
amount  of  the  cheque  and  costs.  If  it  is  necessary  to  make  any 
amendment  to  the  pleadings,  I give  liberty  to  both  parties  to 
amend  as  advised. 

The  defendant  bank  appealed  from  thq  judgment  of  Middle- 
ton,  J. 

September  26.  The  appeal  was  heard  by  Muloce:,  C.J.O., 
Magee,  Hodgins,  and  Ferguson,  JJ.A.,  and  Logie,  J. 

D.  Inglis  Grant , K.C.,  for  the  appellant  bank. 

R.  S.  Robertson , K.C.,  for  the  plaintiff,  respondent. 

C.  M.  Garvey,  for  M.  E.  White,  defendant  by  counterclaim, 
respondent. 

Mulock,  C.J.O.  (at  the  conclusion  of  the  argument)  : — There 
are  several  reasons  why  the  appeal  fails,  but  we  think  it  sufficient 
to  say  that  what  occurred  on  the  morning  of  the  6th  March,  when 
a bank  officer  stamped  the  cheque  “ paid  ” and  made  out  a credit- 
slip  to  the  Gerrard  street  branch,  which  was  also  stamped  “ paid,” 
was  an  appropriation  of  the  moneys  of  Clarke  & Co.  to  the  cheque, 
which  appropriation  could  not  b'e  revoked  later,  when  the  bank 
received  notice  that  Clarke  & Co.  had  gone  into  liquidation. 

Magee  and  Ferguson,  JJ.A.,  and  Logie,  J.,  concurred. 

Hodgins,  J.A. : — I prefer  to  place  my  judgment  on  the  fact 
that  it  was  the  duty  of  the  bank  to  appropriate  the  moneys  in  its 
hands  to  the  payment  of  the  cheque — if  it  did  not  do  so,  it  was 
guilty  of  a breach  of  duty  to  the  plaintiff  as  her  agent,  and  liable 
to  her  for  the  amount. 

Appeal  dismissed  with  costs. 
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Re  Toronto  Electric  Supply  Co.  Limited. 

Bankruptcy  — Payment  of  Money  and  Transfer  of  Goods  Made  to 
Creditor  Filing  Petition  in  Bankruptcy — Declaration  of  Solvency 
of  Debtor  Made  by  Court  upon  Satisfaction  of  Petitioning  Credi- 
tor's Claim — Absence  of  Fraud  and  of  Intent  to  Prefer — Subse- 
quent Order  Declaring  Bankruptcy  — Attempt  of  Trustee  to 
Impeach  Payment,  and  Transfer  as  Fraudulent  Preference. 

In  July,  1922,  a creditor  of  a supply  company  filed  a petition  in  bank- 
ruptcy and  obtained  an  interim  receiving  order.  The  petition  was 
opposed  by  the  supply  company  upon  the  ground  that  solvency 
was  shewn.  The  Judge,  on  the  27th  July,  directed  the  is-sue  of  an 
order  declaring  bankruptcy  unless  the  petitioning  creditor’s  claim 
should  be  paid  or  otherwise  satisfactorily  adjusted  within  a week. 
Money  was  paid  and  merchandise  was  transferred  to  the  satisfac- 
tion of  the  petitioning  creditor,  and  an  order  dismissing  the 
petition  was  issued.  Contemporaneously,  another  bankruptcy  peti- 
tion was  presented,  apparently  by  a friendly  creditor,  and  an  order 
was  made  on  the  11th  August  appointing  a receiver,  followed  by  an 
order,  to  which  the  insolvent  company  did  not  object,  declaring 
bankruptcy  and  appointing  a trustee,  who  sought  to  compel  the 
creditor  whose  petition  had  been  dismissed  to  refund  the  money 
paid  and  the  proceeds  of  the  merchandise  transferred,  upon  the 
ground  that  what  took  place  was  a payment  and  transfer  with  a 
view  to  giving  a creditor  a preference  over  the  other  creditors  of  the 
insolvent  company,  and  was  to  be  deemed  fraudulent  and  void  as 
against  the  trustee:  — 

Held , that,  as  everything  done  on  the  petitioning  creditor’s  behalf 
was  done  in  good  faith,  untainted  by  fraud,  and  without  design  to 
obtain  a preference,  it  could  not  be  impeached  by  a subsequent 
assignee  or  trustee  of  the  insolvent  company;  he  could  not  be  heard 
to  assert  that  the  finding  of  solvency,  in  adverse  litigation  between 
the  insolvent  and  the  hostile  creditor,  was  not  in  accordance  with 
the  facts;  and  the  whole  transaction  conclusively  negatived  any 
intention  to  obtain  a preference. 

Motion  by  the  trustee  in  bankruptcy  to  compel  repayment  by 
the  Canada  Wire  and  Cable  Company  (for  convenience  called 
“the  company”)  of  $1,500  paid  to  it  by  the  debtor-company 
(called  “the  insolvent”)  while  a bankruptcy  petition  was  pending, 
of  $2,000  for  merchandise  transferred  while  the  same  petition  was 
pending,  and  of  payments  made  within  three  months  of  the  adjudi- 
cation in  bankruptcy. 

March  29.  The  motion  was  heard  by  Middleton,  J.,  in 
Chambers. 

M.  II.  Ludivig,  K.C.,  for  the  trustee. 

J.  W.  Bain , K.C.,  for  the  Canada  Wire  and  Cable  Company. 
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March  31.  Middleton,  J. : — In  July,  1922,  the  company, 
being  a creditor  of  the  insolvent,  filed  a petition  in  bankruptcy, 
and  on  the  12th  July  obtained  an  order  appointing  an  interim 
receiver.  The  petition  was  stoutly  opposed  by  the  insolvent,  unon 
the  theory  that  not  only  had  insolvency  not  been  shewn,  but  that 
solvency  was  abundantly  proved.  The  petition  was  enlarged  from 
time  to  time,  and  a supplementary  petition  was  also  presented. 
These  petitions  came  on  for  hearing  on  the  27th  July,  1922,  when 
counsel  representing  the  insolvent  persuaded  me  that  insolvency 
had  not  been  established,  and  that  it  was  able  to  pay  the  claim  in 
full,  and  I,  therefore,  directed  that  the  order  was  to  go  unless  the 
claim  was  paid  or  otherwise  satisfactorily  adjusted  within  a week. 
The  $1,500  was  then  paid,  and  merchandise  was  transferred  which 
was  accepted  as  security,  and,  a purchaser  being:  found,  was  at 
once  credited  upon  the  claim,  and  an  order  was  thereupon  issued 
dismissing  the  application. 

It  is  perhaps  convenient  to  note  that  among  the  acts  of  bank- 
ruptcy alleged  and  discussed  was  the  making  of  a mortgage  in 
April,  1922,  by  the  insolvent  to  the  wife  of  Mr.  Kamin,  the  presi- 
dent and  manager  of  the  insolvent  company.  This  was  said  to  be 
entirely  for  a present  advance  to  assist  the  insolvent  in  the  carrying 
on  of  its  business,  and  not  to  be  in  any  way  preferential.  The  second 
ground  was  the  pendency  of  an  action,  for  a considerable  sum, 
brought  by  the  Tungsten  Light  'Company.  It  was  explained  that 
liability  for  this  claim  was  disputed  upon  the  ground  that  the 
goods  supplied  did  not  comply  with  the  terms  of  the  contract,  and 
were  found  to  be  worthless  owing  to  defective  manufacture;  that 
that  action  had  been  at  issue  for  a considerable  time,  and  that  the 
plaintiffs  in  it  had  not  set  the  case  down  for  trial  although  there 
had  been  ample  opportunity;  that  they  had  offered  to  take  a 
small  sum  in  settlement,  but  that  the  insolvent  would  not  pay 
anything.  The  third  act  of  bankruptcy  was  one  set  out  in  the 
supplemental  petition.  A stoutly  contested  action  for  a compara- 
tively small  amount  had  been  fought  out,  and  judgment  had  been 
given  against  the  insolvent  after  the  making  of  the  interim  receiv- 
ing order,  and  an  execution  had  been  issued  upon  it.  The  non- 
payment of  this  was  said  to  be  wholly  the  consequence  of  the 
receivership.  In  support  of  the  substantative  contention  as  to  the 
solvency  of  the  company,  balance-sheets  were  produced  and  sup- 
ported by  very  strong  statements  going  to  indicate  that  any  present 
embarrassment  was  merely  the  result  of  business  stagnation. 

It  now  appears  that  contemporaneously  with  all  this  another 
bankruptcy  petition  was  presented,  apparently  by  a friendly  credi- 
tor, and  an  order  was  made  on  the  11th  August  appointing  the 
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present  trustee  receiver,  followed  up  in  due  course  by  an  order,  to 
which  the  insolvent  did  not  object,  declaring  bankruptcy  and  ap- 
pointing the  present  trustee.  If  a motive  is  to  be  sought  it  is  not  far 
to  seek.  Three  months  had  then  expired  since  the  giving  of  the 
mortgage  to  Mrs.  Kamin,  and  to  that  extent  that  transaction  was 
protected.  It  has  not  been  attacked,  and  the  bankruptcy  has 
apparently  proceeded  in  an  entirely  amicable  way  up  to  the  present. 

The  new  trustee  now  makes  this  application  and  seeks  to 
compel  the  company,  whose  petition  had  been  dismissed  on  the 
grounds  and  under  the  circumstances  indicated,  to  refund  the 
money  and  the  proceeds  of  the  goods,  upon  the  ground  that  what 
took  place  was  a payment  and  transfer  with  a view  to  giving  a 
creditor  a preference  over  the  other  creditors  of  the  insolvent,  and 
so  to  be  deemed  fraudulent  and  void  as  against  the  trustee  in  bank- 
ruptcy. 

I have  no  hesitation  in  this  case  in  finding  that  everything  that 
here  took  place  on  the  part  of  the  creditor-company  was  in  absolute 
and  unquestionable . good  faith,  untainted  by  any  kind  of  fraud, 
and  was  no  part  of  any  conspiracy  or  design  to  obtain  a preference. 
It  was  the  result  of  an  adjudication  of  solvency  obtained  at  the 
instance  of  the  debtor-company.  To  allow  this  to  be  now  impeached 
by  a subsequent  assignee  or  trustee  of  the  insolvent  company  would, 
in  my  opinion,  be  a perversion  of  justice,  in  itself  amounting  to  the 
use  of  the  machinery  of  the  Court  to  perpetrate  an  intolerable 
fraud.  Such  playing  fast  and  loose  with  the  Court,  I think,  ought 
not  to  be  countenanced. 

I do  not  of  course  impute  any  wrong-doing  to  the  assignee. 
The  assignee  stands  in  the  place  of  the  insolvent,  and  I think 
cannot  be  heard  to  assert  that  the  finding  of  solvency  in  adverse 
litigation  between  the  assignor  and  the  hostile  creditor  is  not  in 
accordance  with  the  facts.  ' 

If  there  were  room  for  the  suggestion  that  there  was  any  collu- 
sion in  what  took  place  before  me,  I should  unhesitatingly  hold 
that  this  was  in  itself  a fraud  and  would  vitiate  what  was  done,  but 
the  absence  of  this  evidence  is,  I think,  fatal  to  the  present  applica- 
tion. It  was  suggested  in  the  course  of  the  'argument  that  a find- 
ing in  favour  of  the  company  would  open  the  door  to  an  easy  way 
of  securing  a fraudulent  preference.  I do  not  think  so.  Upon 
evidence  of  any  fraudulent  use  of  the  process  of  the  Court  for  such 
a purpose,  the  transaction  would  meet  with  its  due  fate. 

It  is  perhaps  not  amiss  to  point  out  that  if  this  motion  could 
succeed  a creditor  is  placed  in  an  extraordinary  position.  On  launch- 
ing this  petition  in  bankruptcy,  believing  in  the  debtor’s  insolvency', 
the  creditor  is  met  with  apparently  credible  proof  of  perfect  solv- 
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ency,  and  the  proffer  of  the  amount  of  his  claim.  He  can  do  nothing 
but  accept.  If  the  Court  should  hesitate  to  dismiss  his  petition  under 
these  circumstances,  the  alternative  would  appear  to  be  to  force  a 
bankruptcy  whenever  a petition  is  presented,  and  so  encourage 
the  presentation  of  petitions  which  would  result  in  wiping  out 
undertakings  which  are  really  solvent. 

Neither  counsel  has  been  able  to  give  me  authority  which 
deals  with  the  precise  question  arising  here,  and  I dispose  of  the 
case  upon  the  assumption  that  no  such  authority  is  to  be  found. 

It  may  be  that  the  true  principle  upon  which  the  decision 
ought  to  be  based  is  that  the  whole  transaction  conclusively  nega- 
tives any  intention  on  the  part  of  the  creditor  to  obtain  a pre- 
ference. 

The  motion  will  be  dismissed  with  costs. 


Liu.]  ONTARIO  LAW  REPORTS. 

[APPELLATE  DIVISION.] 

Weight  v.  Walker. 

Insurance  (Life) — Infant — Benevolent  Society — Payment  of  Insurance 
Money  to  Administrator  of  Infant's  Estate — Action  by  Beneficiary 
Named  by  Infant  to  Recover  from  Administrator — Effect  of  sec. 
169(9)  of  Ontario  Insurance  Act — Beneficiary  not  Member  of  Class 
Designated — Enabling  Statute — Sec.  171(8). 

An  employee  of  a railway  company,  under  the  age  of  twenty-one, 
effected  an  insurance  on  his  life  with  the  railway  insurance  and 
provident  society,  and  died  before  attaining  his  majority.  Under  the 
constitution  of  the  provident  society  the  insured  had  the  right  of 
designating  the  payee  of  the  policy  by  endorsement  thereon;  and  he, 
by  endorsement,  directed  that  the  policy  should  be  payable  to  the 
plaintiff,  who  was  not  one  of  those  named  in  sec.  169(9)  of  the  On- 
tario Insurance  Act.  One  of  the  rules  of  the  society  provided  that 
the  full  amount  insured  should  in  all  cases  be  paid  to)  the  representa- 
tives of  the  deceased  member.  The  defendant  was  appointed  adminis- 
trator of  the  estate  of  the  insured,  and  received  the  insurance  money 
from  the  society.  This  action  was  brought  to  recover  the  money; 
the  defendant  raised  several  defences:  — 

Held,  that  sec.  169(9) , which  provides  that  a minor,  of  the  age  of  fifteen 
or  upwards,  may  effect  insurance  on  his  own  life  for  his  own  benefit, 
or  for  the  benefit  of  a preferred  beneficiary  or  of  a father,  or  brother 
or  sister,  did  not  stand  in  the  way  of  the  plaintiff’s  recovery. 

The  provisions  of  sec.  169(9)  are  not  disabling  or  curtailing,  but  en- 
abling or  enlarging,  in  their  intent  and  effect. 

Section  171(8)  of  the  Act  referred  to. 

Per  Meredith,  C.J.C.P. : — The  objection  of  the  defendant  that  there  was 
no  privity  of  contract  between  him  and  the  plaintiff  could  not  pre- 
vail— having  received  the  money  in  a fiduciary  character,  he  held  it 
for  the  person  lawfully  entitled  to  it. 

Per  Middleton,  J.: — Membership  in  the  society  was  primd  facie  for  the 
infant’s  benefit,  and  the  contract  was  a binding  one.  Neither  the 
infant  or  his  administrator  on  the  one  side,  nor  the  insurance  society 
on  the  other,  sought  to  void  the  contract,  but  the  administrator, 
having  received  money  under  it,  sought  to  void  one  of  its  terms — 
the  position  thus  taken  was  untenable. 

Clements  v.  London  and  North  Western  Railway  Co.,  [1894]  2 Q.B.  482, 
9 R.  641,  and  Grogan  v.  United  States  Industrial  Insurance  Co. 
(1895),  9 Hun  521,  36  N.  Y.  Supp.  687,  followed. 

An  appeal  by  the  plaintiff  from  the  judgment  of  the  County 
'Court  of  the  County  of  Lambton  dismissing  an  action  to  recover 
$250  insurance  moneys  received  by  the  defendant  as  adminis- 
trator of  the  estate  of  a deceased  person,  and  claimed  by  the 
plaintiff. 

March  19.  The  appeal  was  heard  by  Meredith,  C.J.C.P., 
Latchford,  Middleton,  and  Logie,  JJ. 

D.  Inglis  Grant , K.C.,  for  the  appellant. 

A.  R.  Douglas,  for  the  defendant,  respondent. 
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April  6.  Meredith,  C.J.O.P. : — Cecil  J.  Haley,  a youth  under 
the  age  of  twenty-one  years,  became  a servant  of  the  Grand  Trunk 
Railway  Company  of  Canada,  and  as  such  was  obliged  to  become, 
and  did  become,  a member  of  that  company’s  “ insurance  and 
provident  society,”  which,  among  other  things,  gave  him  the 
benefit  of  insurance  upon  his  life  to  the  amount  of  $250,  with 
the  right  to  make  the  money  payable,  in  accordance  with  the  rules 
of  the  society,  as  he  saw  fit;  and,  in  accordance  with  such  rules, 
he  made  it  so  payable  to  the  plaintiff.  He  died  under  age,  whilst 
the  insurance  was  in  force:  and  afterwards  the  money  was  paid 
to  the  defendant,  as,  and  who  was  and  is,  the  administrator  of 
his  estate. 

The  plaintiff  sued  the  defendant  in  this  action  to  recover  the 
money:  but  failed  at  the  trial,  on  the  ground  that  the  insured, 
being  an  infant,  had  no  power  to  make  the  money  payable  to  the 
plaintiff,  because  she  is  not  one  of  the  persons  to  whom  such 
moneys  could  be  lawfully  made  payable  under  sec.  169  (9)  of  the 
Ontario  Insurance  Act,  R.S.O.  1914,  ch.  183.* 

And  that  judgment  (Mr.  Douglas  endeavoured  to  sustain,  on 
this  appeal  against  it,  on  these  two  grounds:— 

1.  That  there  is  no  privity  of  contract  between  the  plaintiff 
and  the  defendant,  and,  therefore,  no  matter  what  other  right  the 
plaintiff  might  have,  she  has  none  against  the  defendant;  and 

2.  That  the  provisions  of  the  enactment,  just  mentioned, 
make  the  attempt,  to  give  to  the  plaintiff  the  benefit  of  the  insur- 
ance, invalid. 

To  the  first  of  these  grounds,  there  seem  to  me  to  be  at  least 
three  fatal  objections: — 

1.  The  defendant,  having  received  the  money,  admittedly  in 
a fiduciary  character,  in  the  absence  of  evidence  to  the  contrary, 
should  be  found  to  have  received,  and  to  hold,  it  for  the  person 
lawfully  entitled  to  it.  He  is  the  legal  representative  of  the 
insured,  who  desired  and  directed  that  the  money  should  be  paid 
to  the  plaintiff.  If  it  be  lawful  that  it  should  be  so  paid,  it  is 
not  to  be  presumed  that  the  defendant  received,  and  holds,  it  to 
thwart  the  will  of  the  deceased. 

2.  In  the  signed  admissions  of  fact,  upon  which  the  action  was 
tried,  it  is  stated : “ That  the  defendant  received  from  said 

* (9)  A person  not  of  the  full  age  of  twenty-one  years,  but  of  the 
age  of  fifteen  years  or  upwards,  may  effect  insurance  on  his  own  life 
for  his  own  benefit,  or  for  the  benefit  of  a preferred  beneficiary  or  of  a 
father,  brother,  or  sister,  which,  if  he  had  been  of  full  age,  he  might 
have  lawfully  effected,  and  notwithstanding  his  minority,  he  may  sur- 
render such  insurance  or  give  a valid  discharge  for  any  benefit  accru- 
ing or  for  money  payable  under  the  contract. 
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Grand  Trunk  Railway  Insurance  and  Provident  Society  payment 
of,  and  now  holds,  the  said  sum  of  $250  under  the  policy  of  insur- 
ance above  referred  to.”  Mr.  Douglas  must  have  overlooked  this 
admission. 

3.  The  rules  of  the  society  provided  that  “(59)  the  full  amount 
insured  shall  in  all  cases  be  paid  to  the  representatives  of  the 
deceased  member  as  hereinafter  provided  in  rule  60.  . . The 
provisions  of  rule  60  may  seem  to  be  in  conflict  with  that  broad 
provision  for  payment  to  the  “ representatives,”  but  they  appear 
to  me  to  be  readily  put  in  harmony  by  treating  rule  60  as  pro- 
viding for  the  ultimate,  the  beneficial,  payment : and  so  the 
parties  seem  to  have  treated  these  rules  in  making  the  payment 
to  the  defendant. 

The  judgment  appealed  against  cannot  be  supported  on  this 
ground. 

The  more  substantial  ground,  relied  upon  to  support  the  judg- 
ment, seems  to  me  to  be  also  insufficient. 

The  trial  Judge  seems  to  have  considered  that  the  contract  of 
insurance  in  question  should  have  been,  at  common  law,  one  that 
was  voidable  by  the  infant,  and  that,  not  having  been  avoided  by 
him,  it  should  be  valid  at  common  law:  but  that  the  provisions 
of  the  Ontario  Insurance  Act,  before  referred  to,  avoided  it. 

It  seems  to  me  that  the  contract  was  not  voidable : that  it  was 
essentially  a contract  of  service,  with  a reasonable  provision  as 
to  insurance  as  one  of  its  terms:  Clements  v.  London  and  North 
Western  Railway  Co.,  [1894]  2 Q.B.  482.  But  this  is  not  material 
if  the  Ontario  Insurance  Act  makes  the  gift  to  the  plaintiff,  of 
the  insurance  money,  invalid. 

So  the  real  question  is:  whether  the  provisions  of  the  Act  are 
disabling  or  curtailing,  or  enabling  or  enlarging,  in  their  intent 
and  effect. 

They  may  be  enabling:  they  may  make  binding,  upon  an 
infant,  a contract  that  otherwise  should  be  void  or  voidable  at 
common  law. 

And  why  should  they  be  disabling?  Reasonably  plain  lan- 
guage should  be,  and  is,  used  when  there  is  to  be  deprivation  of 
common  law  rights. 

The  case  should  be  very  different  if  the  words  used  could  not, 
or  did  not,  enlarge  common  law  rights. 

Section  171  cannot  be  relied  upon  by  the  defendant,  for  its 
subsec.  8 provides  that  “ nothing  in  this  Act  shall  restrict  or 
interfere  with  the  right  to  effect  or  assign  a policy  in  any  other 
manner  allowed  by  law.” 

Which  should  be  conclusive  of  the  matter. 
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The  appeal,  in  my  opinion,  should  be  allowed,  and  judgment 
should  be  entered,  in  the  County  Court,  for  the  plaintiff,  against 
the  defendant,  for  the  money  in  question,  with  interest  and  costs. 
The  appellant  should  have  her  costs  of  the  appeal. 

Middleton,  J. : — Cecil  J.  Haley,  an  employee  of  the  Grand 
Trunk  Railway  Company,  under  the  age  of  twenty-one,  on  the 
2nd  March,  1916,  effected  insurance  on  his  life,  with  the  Grand 
Trunk  Railway  Insurance  and  Provident  Society,  in  the  sum  of 
$250.  He  died  on  the  14th  September,  1917,  before  attaining  his 
majority.  Hnder  the  constitution  of  the  provident  society  the 
insured  had  the  right  of  designating  the  payee  of  the  policy  by 
endorsement  thereon,  and  Haley,  by  endorsement,  directed  that 
the  policy  should  be  payable  to  the  plaintiff,  who  is  not  one  of 
those  named  in  sec.  169  (9)  of  the  Ontario  Insurance  Act.  Fol- 
lowing the  death  of  Haley,  the  defendant*  was  appointed  adminis- 
trator of  his  estate,  and  received  the  money  from  the  society. 
This  action  is  now  brought  to  recover  the  money. 

The  learned  County  Court  Judge  has  held  that  the  plaintiff’s 
action  fails  because  the  only  power  an  infant  has,  in  his  view, 
is  that  conferred  by  the  section  of  the  statute  referred  to,  and  the 
plaintiff,  not  being  within  the  class  of  beneficiaries  named  in  this 
section,  has  no  right.  With  this  conclusion  I find  myself  entirely 
unable  to  agree.  Clements  y.  London  and  North  Western  Rail- 
way Co.,  [1894]  2 Q.B.  482,  also  reported  9 R.  641,  where'  the 
head-note  more  clearly  states  what  was  determined,  seems  to  be  in 
point.  The  insurance  in  the  railway  benefit  society  is  not  here 
shewn  to  have  been  a condition  of  his  employment,  but  I do  not 
regard  that  as  a vital  distinction  between  the  two  cases.  Mem- 
bership in  the  benevolent  and  provident  society  in  connection  with 
the  railway  is,  prima  facie,  for  the  infant’s  benefit,  and  a binding 
contract.  Here  neither  the  infant  or  his  administrator  on  the 
one  side,  nor  the  insurance  society  on  the  other,  seeks  to  void  the 
contract,  but  the  administrator,  having  received  money  under  it, 
seeks  to  void  one  of  its  terms — a position  which  appears  to  me  to 
be  absolutely  untenable. 

The  New  York  case  Grogan  v.  United  State  Industrial  Insur- 
ance Co.  (1895),  90  Hun  521,  and  36  N.Y.  Supp.  687,  a decision 
of  the  Supreme  Court  of  New  York,  is  also  in  point.  There  an 
infant  insured  his  life  in  the  sum  of  $214,  and  made  the  money 
payable  by  a written  instrument  to  one  Margaret  -Grogan.  After 
his  death  the  validity  of  the  assignment  to  the  beneficiary  was 
attacked.  The  Supreme  Court  says:— 

“ While  the  instrument,  as  is  contended  by  the  learned  counsel, 
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might  have  been  revoked  by  Peter  Grogan  in  his  lifetime,  on  the 
ground  of  infancy,  on  arriving  at  his  majority,  had  such  an  event 
happened,  yet  I fail  to  see  how  the  defendant  in  this  action  can 
avail  itself  of  that  fact  as  a defence  against  the  person  who  was 
clearly  authorised  by  the  assured  by  this  instrument  to  receive 
this  money  and  give  ample  and  complete  release  and  discharge 
for  the  same.  It  may  be  assumed,  as  is  doubtless  true,  that 
Margaret  Grogan,  this  plaintiff,  had  no  insurable  interest  in  the 
life  of  Peter  Grogan,  and  that  a policy  on  his  life  issued  directly 
to  Margaret  would  have  been  void,  as  a wager  policy,  yet  there 
was  nothing  in  her  condition  or  relation  that  would  prevent  her 
from  taking  an  assignment  of  the  policy  from  the  person  in  whose 
name  and  for  the  benefit  of  whose  estate  it  was  issued.” 

This  decision  is  of  the  greater  significance  because  the  Court 
of  Appeals  in  New  York  had  taken  the  view  that  only  adults  are 
entitled  to  become  members  of  an  insurance  association,  following 
the  reasoning  of  our  own  Court  of  Appeal  in  Hamilton  and  Flam- 
borough  Road  Co.  y.  Townsend  (1886),  13  A.R.  534,  in  opposition 
to  the  contrary  view  entertained  by  the  Court  of  Illinois  in  Chicago 
Mutual  Life  Indemnity  Association  y.  Hunt  (1889),  127  111.  257. 

It  is  worth  noting  that  when  our  statutory  provision  was 
first  introduced  in  1892  by  55  Viet.  ch.  39,  sec.  35  (7),  the  section 
was  distinctly  an  enabling  section : “ In  respect  of  insurance  hereto- 
fore or  hereafter,  by  any  person  not  of  the  full  age  of  twenty-one 
years  but  of  the  age  of  fifteen  years  or  upwards,  effected  upon  his 
own  life  . . . the  assured  shall  not,  by  reason  only  of  his 

minority,  be  deemed  incompetent  to  contract  for  such  insur- 
ance.. . . 

Nothing  could  apparently  be  more  remote  from  the  intention 
of  the  Legislature  than  to  prohibit  or  render  invalid  a contract 
which  did  not  require  yalidation. 

Subsection  8 of  sec.  171  shews  that  the  statute  is  enabling  and 
not  restrictive  in  its  operation. 

The  appeal  should  be  allowed  with  costs  here  and  below. 
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Middleton,  J. 


Latchford,  J.,  agreed  with'  Middleton,  J. 

Logie,  J. : — We  are  asked  by  the  respondent  to  hold  that  sub- 
sec. 9 of  sec.  169  of  the  Ontario  Insurance  Act,  R.S.O.  1914, 
ch.  183,  giving  infants  of  fifteen  years  and  upwards  the  capacity 
to  insure  their  own  lives  for  the  benefit  of  certain  preferred  bene- 
ficiaries named  therein,  prevents,  by  implication,  although  not  by 
express  enactment,  an  infant  from  insuring  his  life  in  favour  of 
any  one  who  does  not  come  within  the  wording  of  the  section. 

I cannot  agree. 
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In  my  opinion,  the  Legislature  has  not  made  any  substantial 
alteration  in  the  law,  certainly  none  beyond  what  it  explicitly 
declares. 

The  common  law  relating  to  insurance  contracts  with  infants 
remains  undisturbed,  and  is  well  settled. 

If  an  insurance  company  is  willing,  as  in  this  case,  to  enter 
into  a contract  with  an  infant,  whereby  he  is  given  the  right  to 
designate  a beneficiary,  other  than  a member  of  one  of  the  classes 
indicated  in  sec.  169,  subsec.  9,  why  should  he  not  be  able  to 
contract  with  it? 

The  rule  is  that  a contract  by  an  infant  which  is  voidable  only 
by  him,  and  not  absolutely  void,  is  binding  on  the  other  contracting 
party  till  it  is  avoided. 

The  insurance  company  recognised  its  liability  and  paid  the 
money  to  the  defendant,  the  administrator  of  the  deceased  insured. 

It  is  not  to  be  assumed  that  the  Legislature  would  depart  from 
established  principles  unless  its  intention  was  expressed  with 
irresistible  clearness.  The  application  of  the  maxim  inclusio  unius 
est  exclusio  alterius  would  make  a change  in  fundamental  prin- 
ciples of  law,  which  was  not  within  the  contemplation  of  the 
Legislature. 

The  appeal  must  be  allowed,  and  judgment  directed  to  be 
entered  for  the  plaintiff,  with  costs  here  and  below. 

Appeal  allowed. 


[APPELLATE  DIVISION.] 

Ruthig  v.  Stuart  Brothers  Limited. 

Injunction — Order  Restraining  Company  and  “ Successors  and  Assigns  ” 
from  Damming  Waters  of  River — Sale  of  Mill  and  Dam  to  another 
Company  with  Notice  of  Injunction  Order — Lis  Pendens — Disobedi- 
ence of  Order  by  Purchasing  Company  — Breach  — Contempt  of 
Court — Sequestration — Form  of  Order. 

In  an  action  in  a County  Court,  the  plaintiff  obtained  an  injunction 
restraining  the  defendant  company,  its  successors  and  assigns,  from 
damming  the  waters  of  a river  so  as  to  drown  a ford  used  by  the 
plaintiff.  Thereafter  the  defendant  company  sold  its  mill  and  dam  to 
another  company.  The  purchasing  company  had  full  notice  of  the 
injunction,  but,  nevertheless,  caused  the  ford  to  be  flooded.  Upon 
the  application  of  the  plaintiff,  an  order  was  made  in  the  County 
Court  action  for  the  issue  of  a writ  of  sequestration  unless  the 
purchasing  company  should  obey  the  injunction  order:  — 

Held,  that  the  purchasing  company  was  bound  by  the  injunction  order, 
and  sequestration  was  properly  ordered  for  breach  or  contempt  of  it. 

Attorney-General  v.  Birmingham  Tame  and  Rea  Drainage  Board  (1881), 
17  Ch.  D.  685,  explained  and  distinguished. 
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Per  Meredith,  C.J.C.P.: — Suggestion  as  to  the  proper  form  of  the  order. 
Per  Middleton,  J. : — Remarks  upon  the  doctrine  of  lis  pendens. 

Per  Logie,  J.: — Although  a person  who  has  not  been  restrained  by  an 
injunction  cannot  be  committed  for  a breach  thereof,  he  may  be  com- 
mitted for  contempt  if  with  knowledge  of  the  injunction  he  acts  in 
contravention  thereof;  and,  in  the  case  of  a company,  the  remedy  by 
sequestration  is  apt. 

An  appeal  by  the  New  Hamburg  Flour  Mills  Limited  from  an 
order  of  the  Judge  of  the  County  Court  of  the  County  of  Waterloo 
directing  the  issue  of  a writ  of  sequestration  unless  the  appellant 
company  should  obey  an  injunction  order. 

March  19.  The  appeal  was  heard  by  Meredith,  C.J.C.P., 
Latchford,  Middleton,  and  Logie,  JJ. 

R.  S.  Robertson , K.C.,  for  the  appellant  company. 

V.  H.  Hattin,  for  the  plaintiff,  respondent. 

April  6.  Meredith,  C.  J.C.P. : — The  appellants  do  not  claim 
any  protection  under  the  provisions  of  the  Registry  Act:  on  the 
contrary,  they  admit  actual  notice  of  the  judgment  in  this  action; 
therefore,  in  so  far  as  it  affects  the  land  in  question  in  it,  which 
they  have  since  purchased  and  now  own,  they  are  bound  by  it 
through  privity  in  estate. 

But  they  are  not  bound  by  the  injunction  made  against  the 
defendants  in  it;  though  they  may  be  punished,  as  for  contempt 
of  court,  if,  with  knowledge  of  the  injunction,  they  did  those 
things  which  were  enjoined,  and  that  irrespective  of  their  present 
ownership. 

The  finding  of  the  learned  County  Court  Judge  that  they  were 
so  guilty  of  such  contempt  was  hardly  found  fault  with : the  weight 
of  evidence  supports  it. 

Therefore,  the  only  question  there  can  be  now  is : In  what  form 
should  the  order  against  the  appellants  have  been  made? 

Its  present  form  is  not  satisfactory. 

What  was  meant  may  have  been  that  no  order  was  to  go  if 
the  appellants  within  a month  conformed  with  the  terms  of  the 
injunction  and  paid  the  costs  awarded  against  them,  as,  of  course, 
they  should  do,  if  there  is  no  further  appeal.  If  so,  no  great  fault 
could  be  found  with  it ; but  it  is  not  so  clear  as  to  prevent  further 
litigation  as  to  its  meaning  and  effect. 

A better  order  should  be  to  stay  all  proceedings  upon  the  appli- 
cation, upon  the  appellants  undertaking  to  abide  by  and  conform 
to  all  the  requirements  of  the  injunction  and  upon  their  paying 
all  costs,  including  those  of  this  appeal  forthwith;  otherwise  the 
sequestration  to  go,  with  costs  throughout. 
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But  it  is  to  be  hoped  that  this  costly  litigation  may  be  ended 
in  an  amicable  arrangement  between  the  parties. 

A shallow  ford  of  reasonable  width  in  the  most  desirable 
place,  marked  by  guide-wires  or  otherwise,  or  some  other  feasible 
means,  may  give  to  the  plaintiff  all  the  relief  he  needs  without 
hampering  the  defendants’  industry,  and  so  prove  beneficial  to 
public  interests  as  well  as  those  of  the  parties. 

Latchford,  J.,  concurred. 

Middleton-,  J. : — Ruthig,  on  the  9th  December,  1922,  obtained 
an  injunction  restraining  the  defendant  company,  its  suc- 
cessors and  assigns,  from  damming ' the  waters  of  the  river 
Nith  so  as  to  drown  a ford  used  by  the  plaintiff  for  the  purpose 
of  crossing  the  river.  An  appeal  was  had  from  this  judgment, 
and  it  was  affirmed  by  a Divisional  Court.  Thereafter  the  defend- 
ant company  sold  its  mill  and  dam  to  the  New  Hamburg  Flour. 
Mills  Limited;  the  purchasing  company  had  full  notice  of  the 
injunction  which  had  been  granted,  a copy  of  the  injunction 
having  been  given  to  it  at  the  time  of  the  purchase  of  the  property. 
It  is  not  suggested  that  this  sale  was  colourable  or  collusive. 

With  full  knowledge  of  the  injunction,  the  purchasing  com- 
pany caused  the  ford  to  be  flooded  by  the  operation  of  the  mill  dam 
upon  the  property,  and  a writ  of  sequestration  has  been  ordered  by 
the  learned  County  Court  Judge  for  the  contempt  of  the  judgment. 
The  purchasing  company  now  appeals,  resting  its  appeal  sub- 
stantially upon  the  contention  that,  inasmuch  as  it  was  not  a party 
to  the  original  suit,  the  plaintiff’s  remedy,  if  any,  is  to  bring  a 
new  action,  and  to  try  out  again,  against  this  purchasing  company, 
his  right  to  prevent  the  ford  from  being  flooded. 

I think  that  this  contention  is  absolutely  without  foundation, 
and  ignores  the  fundamental  doctrine  of  lis  pendens.  Where 
there  is  an  action  brought  concerning  land,  the  defendant  is  not 
permitted  to  defeat  the  plaintiff  by  conveying  the  property  which 
is  the  subject  of  the  suit.  Prior  to  the  passing  of  our  statute 
with  respect  to  the  registering  of  a certificate  of  lis  pendens,  and 
in  cases  to  which  that  statute  does  not  apply,  the  doctrine  had 
been  well-established  by  a long  series  of  cases,  of  which  I shall 
mention  one  or  two  of  the  leading  ones  only.  The  principle  is, 
for  example,  clearly  stated  by  Lord  Cranworth  in  Bellamy  v. 
Sabine  (1857),  1 De.Gk  & J.  566,  578.  He  there  points  out  that, 
while  it  has  been  usual  to  speak  of  lis  pendens  as  affecting  the 
purchaser  through  the  doctrine  of  notice,  this  is  not  the  true  prin- 
ciple. The  purchaser  is  not  affected  because  the  litigation  amounts 
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to  notice,  ci  but  because  the  law  does  not  allow  litigant  parties  to  App.  Div. 
give  to  others,  pending  the  litigation,  rights  to  the  property  in  1923. 
dispute,  so  as  to  prejudice  the  opposite  party.”  Ruraio 

“ Where  a litigation  is  pending  between  a plaintiff  and  a v. 
defendant  as  to  the  right  to  a particular  estate,  the  necessities  of  brothers 
mankind  require  that  the  decision  of  the  Court  in  the  suit  shall  be  Limited. 
binding,  not  only  on  the  litigant  parties,  but  also  on  those  who  Middleton,  J. 
derive  title  under  them  by  alienations  made  spending  the  suit, 
whether  such  alienees  had  or  had  not  notice  of  the  pending  pro- 
ceedings. If  this  were  not  so,  there  could  be  no  certainty  that 
the  litigation  would  ever  come  to  an  end.” 

The  same  principle  is  to  be  gathered  from  Bishop  of  Win- 
chester v.  Paine  (1805),  11  Yes.  194.  The  Master  of  the  Roll's, 

Sir  William  Grant,  thus  states  the  principle  (p.  197) 

“ Ordinarily,  it  is  true,  the  decree  of  the  Court  binds  only  the 
parties  to  the  suit.  But  he  who  purchases  during  the  pendency 
of  the  suit  is  bound  by  the  decree  that  may  be  made  against  the 
person  from  whom  he  derives  title.  . . . Otherwise,  suits  would 
be  indeterminable;  or,  which  would  be  the  same  in  effect,  it  would 
be  in  the  pleasure  of  one  party,  at  what  period  the  suit  should  be 
determined.” 

If  this  doctrine  of  Us  pendens  applies  before  decree,  a fortiori 
it  must  apply  after  decree,  otherwise  the  extraordinary  result 
would  follow  that  the  right  of  the  grantee  would  be  greater  than 
the  right  of  the  grantor,  and  one  having  a mandatory  injunction 
could  always  be  defeated  and  compelled  to  seek  his  remedy  anew 
at  the  option  of  the  unsuccessful  defendant. 

I am  not  at  all  troubled  by  the  question  as  to  whether  the 
remedy  against  the  offending  grantee  should  be  technically  for  a 
breach  of  the  injunction  or  whether  it  should  be  for  contempt  of 
court — the  distinction  between  these  two  remedies  is  well  pointed 
out  in  the  case  of  Seaipard  v.  Paterson , [1897]  1 Ch.  545 — because 
the  result  is  the  same  in  either  case.  The  contempt,  whether  it 
is  technically  a breach  of  the  injunction,  or  whether  it  is  contempt 
arising  from  the  doing  of  the  thing  which  it  is  known  the  Court 
has  enjoined,  has  the  same  outcome — a writ  of  sequestration,  as  in 
this  case. 

In  opposition  to  all  this,  reliance  is  placed  upon  a dictum  of 
Sir  George  JesseRs  in  Attorney-General  v.  Birmingham  Tame  and 
Rea  Drainage  Board  (1881),  17  Ch.D.  685.  The  judgment  was 
given  at  the  close  of  the  argument  of  a case  which  was  a perfectly 
simple  one.  A decree  had  been  pronounced  in  earlier  litigation 
restraining  a municipality  from  fouling  a river,  a very  different 
thing  from  interfering  with  a specific  property-right  of  the  plain- 
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tiff.  Parliament  constituted  a new  public  body  to  deal  with 
sewage  problems  covering  a large  area.  Before  this  new  body  had 
in  any  way  done  anything  to  the  prejudice  of  the  plaintiff,  he 
brought  an  action  to  have  it  declared  that  this  new  body  was  bound 
by  the  earlier  decree.  Vice-Chancellor  Bacon  gave  the  plaintiff 
judgment  upon  a demurrer  for  lack  of  equity.  This  was  reversed, 
Lord  Justice  James  pointing  out  that  the  action  for  such  a declara- 
tory decree  was  absurd:  it  was  either  wrong  or  unnecessary;  if 
the  defendants  were  liable,  the  plaintiff,  on  the  defendants  doing 
anything  wrong,  could  apply  for  sequestration.  Lord  Justice 
Lush  pointed  out  two  fatal  defects:  first,  there  was  no  suggested 
wrong-doing  on  the  part  of  the  defendants;  and,  secondly,  this 
new  public  body  created  by  Parliament  was  in  no  sense  a privy  of 
the  original  party.  It  did  not  derive  title  from  the  municipality, 
but  came  into  existence  by  the  will  of  Parliament.  The  Master  of 
the  Rolls  bases  his  judgment  upon  the  ground  that  the  original 
injunction  was  to  restrain  the  commission  of  a tort,  and  there  was 
no  ground  for  supposing  that  this  new  creation  of  Parliament 
should  be  answerable  for  anything  but  its  own  torts  when  com- 
mitted. In  the  course  of  his  remarks  he  uses  the  expressions, 
upon  which  much  has  been  built,  f<  Nobody  ever  heard  in  such  a 
case  of  the  new  owner  or  purchaser  of  land  being  liable  to  the 
former  decree,”  and  “ It  is  an  injunction  merely  against  the 
council,  their  workmen,  and  agents,  and  cannot  be  said  to  run 
with  the  land”  (p.  692);  and  from  this  it  has  been  suggested 
that  in  the  opinion  of  the  Master  of  the  Rolls  no  injunction  can 
be  said  to  bind  the  successors  or  assigns  or  to  run  with  the  land. 
This  is  not  what  the  learned  Judge  meant.  It  all  follows  his 
statement  that  this  particular  injunction  is  an  injunction  to 
restrain  the  commission  of  a tort.  No  one  was  less  likely  than 
the  learned  Master  of  the  Rolls  to  destroy  the  whole  doctrine  of 
Us  pendens  by  a wave  of  his  hand.  All  that  was  meant  was  that 
this  was  not  a case  within  that  doctrine. 

In  my  opinion,  the  judgment  is  clearly  right  and  the  appeal 
ought  to  be  dismissed  with  costs. 

Logie,  J. : — In  this  case  the  plaintiff  obtained  an  injunction 
restraining  the  defendant  company,  its  successors  and  assigns,  from 
damming  the  waters  of  the  river  Nith,  etc.,  so  that  any  water 
dammed  back  should  not  in  normal  times  extend  beyond  a road 
known  as  Snider’s  road. 

The  appellant,  with  knowledge  of  this  injunction,  purchased 
the  mill  property  of  the  defendant,  and,  as  found  by  the  Judge 
of  the  County  Court  of  the  County  of  Waterloo,  committed  a 
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breach  of  this  injunction,  and  as  a penalty  had  its  goods  seques- 
tered until  it  obeyed. 

Three  objections  to  the  order  of  sequestration  are  urged  by 
the  appellant. 

First,  it  is  said  that  the  injunction  does  not,  notwithstanding 
the  words  “ successors  and  assigns,”  bind  anybody  but  the  parties 
to  the  action;  that  only  the  persons  named  are  bound  and  can  be 
punished  for  the  breach ; that  the  injunction  does  not  run  with 
the  land;  and  consequently  purchasers  from  the  party  originally 
bound  are  not  affected. 

Second,  that  the  learned  County  Court  Judge  made  the  order 
upon  wholly  insufficient  evidence. 

Lastly,  that,  in  any  event,  sequestration  is  not  the  appropriate 
remedy. 

For  the  contention  that  an  injunction,  being  an  order  directed 
to  a person,  does  not  run  with  the  land,  the  cases  of  Attorney - 
General  v.  Birmingham  Tame  and  Rea  Drainage  Board , 17  Ch.D. 
685,  692,  Bosch  v.  Simms  Manufacturing  Co.  (1909),  25  Times 
L.R.  419,  Iveson  v.  Harris  (1802),  7 Yes.  251,  and  Brydges  v. 
Brydges  and  Wood , [1909]  P.  187,  191,  are  cited;  as  also  Hals- 
bury’s  Laws  of  England,  vol.  17,  para.  444.  In  certain  cases  this 
is  undoubtedly  so. 

But,  although  a person  who  has  not  been  restrained  by  an 
injunction  cannot  be  committed  for  a breach  thereof,  he  may  be 
committed  for  contempt  if  with  knowledge  of  the  injunction  he 
acts  in  contravention  thereof:  Wellesley  v.  Mornington  (1848), 
11  Beav.  180;  Smith-Barry  v.  Dawson  (1891),  27  L.  R.  Ir.  558; 
Seaward  v.  Paterson , [1897]  1 Ch.  545  (C.A.) 

Lord  Justice  A.  L.  Smith,  in  Seaward  v.  Paterson , at  p.  557, 
puts  the  case  against  one  who  aids  and  abets  another  in  the  breach 
of  an  injunction,  as  follows : — 

“As  regards  the  law,  I have  myself  no  doubt  that  if  a person 
who  knows  that  an  injunction  has  been  granted  aids  and  abets  in 
committing  a breach  of  it  the  Court  of  Chancery  has  jurisdiction 
to  commit  him  for  contempt,  although  he  is  not  a defendant  in  the 
action,  and  is  not  a person  against  whom  the  injunction  has  been 
granted.” 

A fortiori , a person  who  knows  that  an  injunction  has  been 
granted,  and  who  himself  actively  and  flagrantly  disobeys  it,  can 
be  punished  for  contempt. 

But  I do  not  assent  to  the  proposition  that  the  words  “suc- 
cessors and  assigns 99  in  the  injunction  order  are  meaningless. 
At  least  the  injunction  while  it  stands  must  be  implicitly  obeyed. 

Counsel  for  the  appellant  brushed  the  words  u successors  and 
assigns  99  aside  with  the  statement  that  they  do  not  mean  anything, 
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and  carry  the  respondent’s  case  no  further  than,  say,  the  words 
“servants  and  agents”  in  the  common  form  of  order.  These 
words  “servants  and  agents”  are  usually  inserted  not  only  by 
way  of  warning  that  the  person  enjoined  will  be  held  liable  for  the 
acts  of  his  servants  and  agents^  but  to  safeguard  the  intention  of 
the  Court,  and,  in  effect  at  all  events,  they  restrain  these  very 
persons  who  are  not  before  the  Court  from  committing  a breach. 

Now  the  injunction  order  is  not  in  the  common  form  in  this 
case.  It  restrained  not  only  the  defendant,  but  also  its  suc- 
cessors and  assigns,  words  which  differentiate  the  case  from  the 
Birmingham  case,  and  in  very  truth  restrain  the  appellant  as  if 
named  therein.  The  order  was  settled  only  after  all  objections  by 
appeal  and  otherwise  were  exhausted. 

The  intention  was  to  provide  in  future  for  a certain  height  of 
water  in  the  river  Nith,  which,  notwithstanding  the  dam  of  the 
appellant,  would  not  injure  the  plaintiff.  The  words  are  apt  and 
effective  to  accomplish  this. 

How  absurd  it  would  be  if,  after  the  Court  has  by  such  words 
settled  a difficult  question  between  riparian  owners,  the  plaintiff 
should  be  driven  to  sue  perpetually  (as  was  contended  here  as  in 
the  Seaward  case)  in  a new  action  successive  perpetrators  of  the 
same  wrong  who  are  privies  in  title  to  the  party  originally 
restrained. 

The  Birmingham  case  does  not  lay  down  the  bald  principle 
that  an  injunction  cannot  run  with  the  land,  or  that  such  an 
injunction  as  has  been  issued  in  this  case  is  beyond  the  terms 
in  which  others  have  been  granted  or  the  reach  of  principle. 
A careful  reading  of  the  judgments  of  the  Master  of  the  Rolls 
and  Lush,  L.J.,  discloses  that  if  there  had  been  privity  between 
the  defendants  in  that  case  and  the  council  against  which  the 
injunction  had  originally  been  awarded,  or  if  the  injunction  had 
been  differently  worded,  it  might  have  been  that  the  defendant 
would  have  been  liable  for  a breach.  My  brother  Middleton  has 
expressed  so  completely  my  views  on  the  Birmingham  case  that 
I can  add  nothing  useful  to  'what  he  has  said. 

The  evidence  amply  justified  the  learned  County  Court  Judge 
in  finding  that  the  appellant  had  committed  a breach,  and  this 
finding  should  not  be  interfered  with. 

The  remedy  by  sequestration  is  apt.  It  is  the  proper  remedy 
where  the  party  guilty  of  a breach  of  injunction  is  a company, 
although,  in  addition  to  this  remedy,  an  attachment  might  in  a 
proper  case  be  directed  to  issue  against  the  manager  or  director  in 
active  control  of  the  mill-premises. 

The  appeal  must  be  dismissed  with  costs. 


Appeal  dismissed. 
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Re  Scott  and  City  of  Windsor. 

Municipal  Corporations — Sewer  Constructed  under  Local  Improvement 
By-law  in  1892 — Duty  of  Municipality  to  Keep  in  Repair  at  Expense 
of  Municipality  at  Large — “ Lifetime  ” Provisions  of  Statute — Muni- 
cipal Act,  R.S.O.  1887,  ch.  184,  sec.  614  ( 53  Viet.  ch.  50,  sec.  38)  — 
Local  Improvement  Act,  1911,  1 Geo.  V.  ch.  58,  secs.  2(m),  55 — Inter- 
pretation Act,  R.S.O.  1914,  ch.  1,  sec.  14(c) — Condition  of  Disrepair. 

A sewer,  constructed  in  1892  under  a local  improvement  by-law  of  a 
city,  which  recited  that,  in  the  opinion  of  the  engineer,  the  lifetime 
of  the  work  would  be  twenty  years,  was,  in  1923,  still  capable  of 
repair,  and  a condition  calling  for  reconstruction  did  not  yet  exist. 
By  the  statutory  provision  in  force  when  the  by-law  was  passed, 
sec.  614  of  the  Municipal  Act,  R.S.O.  1887,  ch.  184,  as  amended  by  53 
Viet.  ch.  50,  sec.  38,  a work  or  improvement  so  constructed  was  to 
be  kept  in  repair  at  the  expense  of  the  municipality  generally;  but, 
by  (1911)  1 Geo.  V.  ch.  58,  the  obligation  of  the  municipality  to 
repair  was  cut  down  from  a general  obligation  to  an  obligation  to 
repair  “ during  the  lifetime  ” of  the  work  undertaken,  the  “ lifetime  ” 
being  as  estimated  by  the  engineer  (sec.  2 (m)).  The  municipality 
took  the  position  that  the  case  came  under  secs.  45  and  46  of  the 
present  Local  Improvement  Act,  and  that,  the  estimated  lifetime  hav- 
ing run  out,  the  obligation  on  the  part  of  the  municipality  at  large 
to  repair  was  at  an  end:  — 

Held,  that  the  right  to  have  the  work,  which  had  been  constructed 
under  the  provisions  of  the  statute  in  force  when  the  local  improve- 
ment by-law  was  passed,  kept  in  repair  at  the  expense  of  the  muni- 
cipality at  large,  is  preserved  by  the  Interpretation  Act,  R.S.O.  1914, 
ch.  1,  sec.  14(c);  and  sec.  55  of  the  Act  of  1911  points  in  the  same 
direction. 

The  obligation  in  regard  to  the  repair  of  works  which  have  been  con- 
structed exists  although  the  stage  of  disrepair  has  not  been  reached. 
Semple,  per  Meredith,  C.J.C.P.,  that  the  later  “ lifetime  ” repair  en- 
forcement provisions  are  not  applicable  to  the  earlier  work:  they 
are  not  mere  matters  of  procedure,  but  confer  new  substantial  rights 
and  create  new  substantial  obligations. 

An  appeal  by  the  Municipal  'Corporation  of  the  City  of 
Windsor  from  an  order  of  the  Judge  of  the  County  Court  of  the 
County  of  Essex,  under  the  authority  of  the  Local  Improvement 
Act,  R.S.O.  1914,  ch.  193,  sec.  46,  requiring  the  corporation  to 
repair  a certain  sewer  in  the  city. 

March  19.  The  appeal  was  heard  by  Meredith,  C.J.C.P., 
Latchford,  Middleton,  and  Logie,  JJ. 

F.  D.  Davis , K.C.,  for  the  appellants. 

J.  F.  Twigg,  for  Scott,  respondent. 

April  6.  Meredith,  C.J.C.P. : — A question  of  considerable 
importance  and  difficulty  is  involved  in  this  appeal 

The  question  is,  whether  the  changes  in  the  municipal  institu- 
tions enactments  of  this  Province,  made  after  the  construction 


565 

1923. 
April  6. 


566 


App.  Div. 

1923. 
Re  Soott 

AND 

City  of 
Windsor. 

Meredith, 

C.J.C.P. 


ONTARIO  LAW  REPORTS.  [vol. 

of  the  “ local  improvement 99  in  question,  as  to  the  repair  of  local 
improvements,  are  applicable  to  this  case. 

The  learned  County  Court  Judge  held  that  they  are  not;  but, 
at  the  same  time,  he  gave  relief  of  a character  and  in  a manner 
first  introduced  to  such  enactments  long  after  the  construction 
of  the  local  improvement  in  question. 

Until  the  enactment  of  1911  was  passed,  the  obligation  to  repair 
local  improvements  was  imposed  upon  the  municipal  corporation, 
without  any  expressed  limitation  as  to  its  duration. 

The  work  in  qiaes'tion  was  constructed  in  the  year  1892. 

The  Act  of  1911  expressly  limited  the  duration  of  the  obliga- 
tion to  repair  to  the  " lifetime  99 . of  the  work,  and  declared  that 
" lifetime  99  meant  a time  "estimated  by  the  engineer  ” or  as  finally 
determined  on  appeal. 

In  this  case,  although  there  was  no  such  provision  in  force 
at  the  time,  the  lifetime  was  estimated  at  20  years — the  learned 
County  Court  Judge  was  in  error  when  he  said  30  years — and 
the  debentures  upon  which  the  money  was  raised  to  construct 
the*  work  were  made  payable  accordingly;  and  so  no  difficulty 
exists  in  applying  the  provisions  of  the  enactment  of  1911  to  the 
case;  and  the  question  really  is  whether  it  should  be  given  such  a 
retrospective  effect. 

These  enactments,  respecting  “ local  improvements,”  are  all 
public  Acts  intended  to  advance  public  interests;  and  are  not, 
I think,  to  be  treated,  as  the  learned  Judge  thought,  as  contracts 
between  the  parties,  as  they  might  be  if  private  enactments. 

And  the  single  question  is:  Did  the  Legislature  make  the 
" lifetime 99  provisions  of  the  enactment  of  1911  applicable  to 
previously  constructed  work?  We  must  be  convinced  by  their 
enactments  that  they  did,  else  they  cannot  be  so  applied. 

The  Act  of  1911  repealed  former  existing  enactments  respect- 
ing local  improvements:  sec.  55;  but  that  was  subject  to  prior 
legislation;  the  Interpretation  Act,  sec.  1 4(c),  provided,  and  pro- 
vides, that  such  a repeal  shall  not  affect  any  obligation  or  liability 
under  the  repealed  enactments;  and  the  obligation  to  repair  con- 
tained in  the  enactments  repealed  seem  to  me  to  come  within  that 
saving  clause. 

I cannot  agree  with  Mr.  Davis  that  there  was  no  obligation  in 
regard  to  the  repair  of  the  work  until  it  was  in  disrepair.  There 
was  always  the  statute-created  obligation  to  repair  whenever  repair 
became  necessary. 

But  there  is  another  matter  which  seems  to  me  to  put  the 
question  at  rest. 

The  repealing  section  contains  a clause  providing  that  the 
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repealed  law  shall  apply  to  proceedings  under  these  enactments 
begun  but  not  finished  before  the  passing  of  the  Act  of  1911, 
except  that  secs.  40,  41,  and  46  shall  apply  to  such  works  when 
completed. 

This  points  plainly  to  the  old  enactments  remaining  in  force 
as  to  work  done  and  begun  under  them ; but  that  as  to  “ proceed- 
ings ” begun  before  the  passing  of  the  Act  of  1911,  but  not  finished 
then,  the  “ lifetime  ” provisions  as  to  repair  enforcement  (sec. 
46(1)  of  this  Act)  should  be  applicable.  If  applicable  to  all, 
why  specify  only  those  works  being  constructed? 

In  my  opinion,  the  learned  County  Court  Judge  was  right  in 
holding  that  the  “ lifetime 99  provisions  of  later  enactments  are 
not  applicable  to  this  earlier  local  improvement. 

But  I am  unable  to  perceive  how  he  could  logically  apply  the 
later  “ lifetime 99  repair  enforcement  provisions  to  the  earlier 
work;  they  are  not  at  all  mere  matters  of  procedure,  but  confer 
new  substantial  rights  and  create  new  substantial  obligations. 
The  Act  of  1911  expressly  makes  these  provisions  applicable  to 
pending  cases,  but  carries  them  no  farther.  But  there  has  been 
no  appeal  in  this'  respect. 

I would,  therefore,  dismiss  this  appeal. 

Latchfobd,  J.,  agreed  in  the  result. 

Middleton,  J. : — A local  improvement  by-law  was  passed 
on  the  21st  April,  1892,  providing  for  the  construction  of 
a sewer  under  the  statute  then  in  force — 53  Viet.  eh.  50,  sec.  38, 
substituting  for  sec.  614  of  the  Municipal  Act,  R.S.O.  1887,  ch. 
184,  a new  section,  which  reads  (in  part)  as  follows: — 

“All  works  or  improvements  constructed  . . . shall  there- 
after be  kept  in  a good  and  sufficient  state  of  repair  at  the  expense 
of  the  . . . city  . . . generally.” 

In  1911  the  sections  relating  to  road  improvement  works  were 
transferred  from  the  Municipal  Act  to  the  Local  Improvement 
Act,  by  (1911)  1 Geo.  Y.  ch.  58,  and  by  that  statute  the  obligation 
of  the  municipality  to  repair  was  cut  down  from  a general  obliga- 
tion to  an  obligation  to  repair  “ during  the  lifetime  99  of  the  work 
undertaken : the  expression  “ during  the  lifetime  ” being  defined 
by  the  Act,  sec.  2(ra),  as  meaning  “the  lifetime  of  the  work  as 
estimated  by  the  engineer,  or  in  case  of  an  appeal  as  finally  deter- 
mined by  the  Court  of  Revision  or  the  Judge  (as  the  case  may 
be).”  Under  the  statute  prior  to  this  amendment  the  obligation 
to  repair  did  not  run  indefinitely,  but  continued  so  long  as 
repair  was,  in  the  opinion  of  practical  men,  feasible,  and  the  work 


App.  Div. 

1923. 

Re  Scott 
and 
City  of 
Windsor. 

Meredith, 

C.J.C.P. 


568 


ONTARIO  LAW  REPORTS. 


App.  Div. 

1923. 

Re  Soott 

AND 

City  of 
Windsob. 

Middleton,  J 


[VOL. 


was  not  entirely  worn  ont  and  not  worth  repairing,  and  recon- 
struction was  therefore  necessary:  Re  Medland  and  City  of 

Toronto  (1899),  31  O.R.  243. 

The  work  in  question  here  was  constructed  under  the  by-law 
of  1892,  which  recited  that,  in  the  opinion  of  the  engineer,  the 
lifetime  of  the  work  would  be  twenty  years,  and  this  time  of 
course  has  now  long  since  elapsed,  but  the  work,  according  to  the 
finding  of  the  Judge,  which  is  not  in  dispute,  is  yet  capable  of 
repair,  and  a condition  calling  for  reconstruction  does  not  yet 
exist. 

The  municipality  takes  the  position  that  the  case-  comes  under 
secs.  45  and  46  of  the  present  revised  statute  (the  Local  Improve- 
ment Act,  R.S.O.  1914,  ch.  193),  and  that,  the  estimated  lifetime 
having  run  out,  the  obligation  to  repair  on  the  part  of  the  munici- 
pality generally  is  a.t  an  end.  The  learned  'County  Court  Judge 
has  taken  the  view  that  the  provisions  of  the  statute  in  force  at  the 
time  of  the  construction  of  the  work,  and  afterwards  embodied  in 
the  revision  of  1897,  still  apply. 

In  this  opinion  we  think  the  learned  Judge  was  right. 

If  the  statute  of  1911  is  looked  at,  it  will  be  found  That  in  sec. 
55,  after  repealing  the  provisions  of  the  Municipal  Act,  there  is 
this  significant  clause: — 

“ Where  proceedings  have  been  begun  before  the  passing  of 
this  Act  the  same  may  be  continued  and  completed  under  the 
provisions  of  the  enactments  repealed  by  subsection  (1),  but 
sections  40,  41,  and  46  of  this  Act  shall  apply  to  the  work  when 
completed/’ 

This  legislative  provision,  dealing  with  the  situation  of  works 
then  under  construction,  and  providing  that  the  amended  Act 
shall  apply  to  them,  is,  in  itself,  most  significant,  but  when  the 
provision  of  the  Interpretation  Act,  R.S.O.  1914,  ch.  1,  sec.  14(c), 
is  referred  to,  it  is  quite  plain  that  the  rights  under  the  existing 
Act  are  preserved.  That  provision  is:— 

“ Where  an  Act  is  repealed ....  such  repeal ....  shall  not .... 
affect  any  right,  privilege,  obligation  or  liability  acquired,  accrued, 
accruing  or  incurred  under  the  Act,  enactment,  regulation  or 
thing  so  repealed  or  revoked.” 

The  right  to  have  the  work,  constructed  under  the  provisions 
of  the  statute  in  force  at  the  time  the  local  improvement  by-law 
is  passed,  kept  in  repair  at  the  expense  of  the  municipality  at 
large,  is  a right  which  appears  to  us  to  be  preserved  by  the  clause 
in  question. 

Mr.  Davis  argued  that  the  right  did  not  come  into  existence 
until  a condition  of  nonrepair  supervened,  but  we  think  this  argu- 
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ment  is  without  foundation.  The  condition  of  nonrepair  is 
essential  to  the  cause  of  action,  but  the  right  was  pre-existing. 

The  appeal  should  be  dismissed  with  costs. 

Logie,  J. : — Hardcastle  (Treatise  on  Statute  Law  (Craies), 
4th  ed.,  p.  321)  lays  down  that  it  is  a fundamental  rule  of  English 
law  that  no  statute  shall  be  construed  so  as  to  have  a retrospective 
operation  unless  such  a construction  appears  very  clearly  in  the 
terms  of  the  Act  or  arises  by  necessary  and  distinct  implication. 
The  last  word  has  been  said  on  this  subject  by  the  Supreme  Court 
of  Canada  in  Upper  Canada  College  v.  Smith  (1920),  61  Can. 
S.C.R.  413.  Nor  will  a statute  which  takes  away  or  impairs  vested 
rights  acquired  under  existing  laws  be  construed  retrospectively. 

The  original  right  to  have  the  sewer  in  question  kept  in  per- 
petual repair  by  the  municipality  arose  under  the  Municipal 
Amendment  Act  of  1890,  53  Viet,  ch.  50,  sec.  38,  and  was  carried 
into  the  Municipal  Act,  R.S.O.  1897,  ch.  223,  sec.  666.  It  cannot 
be  doubted  but  that  this  is  a vested  right. 

By  1 Geo.  V.  ch.  58,  sec.  45,  the  right  to  maintenance  and 
repair  was  limited  to  the  lifetime  of  the  work. 

The  by-law ' authorising  the  work  was  passed  in  1892,  and  in 
it  the  life  of  the  work  was  estimated  at  20  years.  Mr.  Davis 
contended  that,  as  the  old  Act  was  repealed  by  sec.  55  of  1 Geo.  V. 
ch.  58,  without  any  reservation,  the  new  Act  must  govern,  and,  as 
the  life  of  the  work  has  expired,  the  municipality  is  not  liable. 

Apart  from  the  finding  of  the  learned  County  Court  Judge, 
fully  justified  by  the  evidence,  that  the  life  of  the  work  has  not 
expired,  which  finding,  even  under  the  new  Act,  would  put  the 
appellants  out  of  Court,  I am  of  opinion  that  sec.  45  of  1 Geo.  V. 
ch.  58  is  not  retrospective,  and  that  the  judgment  of  the  learned 
County  Court  Judge  is  right  and  should  not  be  disturbed. 

Appeal  dismissed  with  costs . 


[IN  CHAMBERS.] 

Rex  v.  Ward. 

Criminal  Law — Arrest  by  Peace  Officer  in  Ontario  of  Person  Charged 
with  Offence  Committed  in  Alberta  — Absence  of  Warrant — Tele- 
gram from  Peace  Officer  in  Alberta — Criminal  Code.  secs.  SO,  J/05, 
6J/6,  662 — Fraud — Jurisdiction  of  Police  Magistrate  in  Ontario — 
Warrant  of  Remand — Habeas  Corpus — Discharge. 

The  defendant,  resident  in  Ontario,  was  arrested  in  Toronto,  by  a 
constable  of  the  city,  upon  the  strength  of  a telegram  from  Alberta. 
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He  was  taken  before  a magistrate,  who  remanded  him  in  custody. 
No  charge  was  laid  before  the  magistrate,  but  the  warrant  of  re- 
mand stated  that  the  defendant  did,  “ at  the  city  of  Calgary,  unlaw- 
fully commit  fraud.”  The  defendant  being  in  gaol,  and  a writ  of 
habeas  corpus  having  been  issued,  the  gaoler  returned  the  warrant 
of  remand  as  his  sole  authority  for  detaining  the  defendant.  The 
defendant’s  solicitor  was  informed  by  the  police  authorities  in 
Toronto  that  the  fraud  was  in  the  giving  of  security  upon  certain 
property  in  the  west,  which  was  untruly  represented  as  being  free 
from  incumbrance: — 

Held,  that,  if  the  offence  was  charged  under  sec.  405  of  the  Criminal 
Code,  it  was  not  one  of  the  offences  enumerated  in  sec.  646  justi- 
fying an  arrest  without  warrant. 

If  a warrant  had  been  issued  at  Calgary,  it  could  not  be  acted  upon 
in  Ontario  without  endorsement  (sec.  662) ; and  greater  effect  could 
not  be  given  to  a telegram  than  to  a magistrate’s  warrant. 

The  offence,  if  any,  having  been  committed  in  Calgary,  the  magistrate 
in  Ontario  had  no  jurisdiction,  even  if  an  information  had  been  laid 
before  him. 

There  was  no  justification  for  the  arrest  under  sec.  30'  of  the  Code, 
and  the  defendant  should  be  discharged.1 

Motion  on  behalf  of  John  Ward,  npon  the  return  of  a writ 
of  habeas  corpus,  for  an  order  for  his  discharge  from  custody. 

April  7.  The  motion  was  heard  by  Middleton,  Js,  in  Cham- 
bers. 

T.  P.  Galt,  K.C.,  for  the  applicant. 

Edward  Bayly,  K.C.,  for  the  Crown,  referred  to  Rex  v.  Pan- 
oses (1920),  36  Can.  Crim.  Cas.  309. 

April  9.  Middleton,  J. : — On  the  3rd  April  instant,  John 
Ward,  a resident  of  the  city  of  Toronto,  was  arrested  by  a constable 
of  the  city,  upon  the  strength  of  a telegram  from  Calgary,  which 
is  not  produced.  He  was,  on  the  following  day,  the  4th  April, 
taken  before  Mr.  Cohen,  a police  magistrate,  who  remanded  him 
until  the  9th  April,  1923,  no  charge  whatever  being  laid  before 
this  magistrate,  but  the  warrant  of  remand  stating  that  he  was 
charged  “ for  that  he  did  on  the  in  the  year  of 

our  Lord  one  thousand  nine  hundred  and  twenty-three,  at  the 
city  of  Calgary,  unlawfully  commit  fraud.” 

The  prisoner  being  in  gaol,  I issued  a writ  of  habeas  corpus, 
now  returnable  before  me,  and  the  gaoler  has  returned  this  war- 
rant of  remand  as  his  sole  justification  for  detaining  the  prisoner. 

It  appears  that  immediately  upon  the  arrest  being  made,  the 
matter  being  placed  in  the  hands  of  Mr.  Galt,  he  inquired  of 
the  police  authorities  the  basis  of  the  charge,  and  was  informed 
that  the  fraud  was  in  the  giving  of  security  upon  certain  property 
in  the  west,  which,  it  is  said,  was  represented  as  being  free  from 
incumbrance,  while  it  was,  in  truth,  subject  to  incumbrance. 
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The  property  stood  in  the  name  of  Mrs.  Ward,  and  the  misrepre- 
sentation was  supposed  to  be  concerning  her  title. 

It  appears  that  some  time  prior  to  1918  Mrs.  Ward  owned 
this  property.  She  sold  it  to  a man  named  Gilmore,  and  took 
back  a mortgage  to  secure  a portion  of  the  purchase-price.  Subse- 
quently another  mortgage  was  given  by  Gilmore  to  her  for  the 
purpose  of  securing  the  same  debt.  The  first  mortgage  was  left 
outstanding  and  was  not  discharged.  Gilmore  subsequently 
desired  to  be  relieved  from  his  purchase,  and  gave  Mrs.  Ward 
a conveyance  of  his  equity  in  the  property.  This  would 
make  Mrs.  Ward  the  absolute  owner.  The  suggestion  is  that,  on 
some  search  now  being  made  as  to  the  title,  these  two  mortgages 
to  Mrs.  Ward  have  been  found  upon  the  property,  and  that,  the 
true  situation  not  being  comprehended  by  the  person  searching, 
it  has  been  assumed  that  the  property  in  her  hands  is  subject  to 
the  mortgages,  the  searcher  having  failed  to  realise  that  she  is 
the  mortgagee.  The  explanation  of  this  fact  was  wired  to 

Calgary,  but  the  information  did  not  have  the  desired  effect,  the 
prosecutor  alleging  some  other  misrepresentation  not  specified. 

It  is  said  that  the  charge  is  laid  under  sec.  405  of  the  Criminal 
Code.  The  only  justification  for  arrest  that  can  be  relied  upon 
is  sec.  30,  which  provides: — 

“ Every  peace  officer  who,  on  reasonable  and  probable  grounds, 
believes  that  an  offence  for  which  the  offender  may  be  arrested 
without  warrant  has  been  committed,  whether  it  has  been  com- 
mitted or  not,  and  who,  on  reasonable  and  probable  grounds, 
believes  that  any  person  has  committed  that  offence,  is  justified 
in  arresting  such  person  without  warrant,  whether  such  person 
is  guilty  or  not.” 

If  the  offence  is  charged  under  sec.  405,*  then  this  is  not  one 
of  the  offences  enumerated  in  sec.  646  justifying  an  arrest  without 
warrant. 

It  may  be  that  a warrant  has  been  issued  at  Calgary,  but  this 
warrant  is  in  Calgary,  for  it  is  shewn  that  no  officer  has  yet  left 
Calgary  to  effect  the  arrest;  but  such  warrant  cannot  be  acted 
upon  here  without  endorsement  (see  sec.  662)  ; and  it  would  be 
absurd  to  give  to  a telegram  from  a constable  greater  effect  than 
would  be  possessed  by  the  magistrate’s  warrant  when  it  reaches 
this  Province. 

The  offence,  if  any,  was  committed  in  Calgary,  and  the  police 

* 405.  Every  one  is  guilty  of  an  indictable  offence  . . . who, 

with  intent  to  defraud,  by  any  false  pretence  . . . obtains  anything 

capable  of  being  stolen.  . . . 
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r.  magistrate  here  had  no  jurisdiction  over  the  offence,  even  if  an 
information  had  been  laid  before  him. 

For  these  re'asons,  I have  no  alternative  but  to  order  the  dis- 
charge of  the  accused  upon  the  writ. 

If  it  should  appear  that  the  information  is  laid  under  as 
gross  a misapprehension  of  the  facts  as  indicated  above,  Rex  v. 
Galloway  (1909),  15  Can.  Crim.  Gas.  317,  would  justify  an 
inquiry  into  the  facts  for  the  purpose  of  directing  a discharge 
before  the  accused  is  put  to  the  indignity  and  expense  of  being 
haled  to  the  other  end  of  the  Dominion. 

In  Regina  v.  Cloutier  (1898),  2 Can.  Crim.  Cas.  43,  the  full 
Court  of  the  Queen’s  Bench,  Manitoba,  held  that  an  arrest  on  a 
telegram  may  be  justified  by  a peace  officer  by  alleging  that  the 
prisoner  has  committed  the  offence,  or  that  the  constable,  on 
reasonable  and  probable  grounds,  believes  that  the  prisoner  has 
committed  the  offence,  thus  bringing  the  case  within  sec.  30;  but 
here  no  such  contention  is  made. 

Prisoner  discharged. 


[APPELLATE  DIVISION.] 

Smith  y.  Attorney-General  for  Ontario. 

Intoxicating  Liquors — Prohibition  of  Importation  into  Province — Pan- 
ada Temperance  Act,  Part  IV.  (10  Q-eo.  V.  ch.  8) — Resolution  of 
Legislative  Assembly  of  Ontario — “ Law  Prohibiting  the  Sale  of 
Intoxicating  Liquors  for  Beverage  Purposes  ”• — Whether  Ontario 
Temperance  Act  is  such  a Law  — Secs.  41,  44,  45,  139  — Order  and 
Proclamation  of  Governor-General  in  Council  upon  Receipt  of  Reso- 
lution— Action  against  Attorney-General  for  Ontario  for  Declara- 
tion as  to  Effect  of  Statutes,  Resolution,  and  Order  in  Council — 
Status  of  Plaintiff — Proper  Defendant  not  before  the  Court — Re- 
fusal to  Add  Attorney-General  for  Canada  as  Defendant. 

The  plaintiff,  a resident  of  Ontario,  brought  this  action  against  the 
Attorney-General  for  Ontario,  as  sole  defendant,  for  a declaration 
that  a resolution  of  the  Legislative  Assembly  of  Ontario  of  the  27th 
April,  1920,  purporting  to  be  passed  pursuant  to  sec.  152  of  the  Can- 
ada Temperance  Act  (being  one  of  the  sections  contained  in  Part  IV., 
added  by  10  Geo.  V.  ch.  8),  reciting  that  there  was  in  force  in  On- 
tario a law  prohibiting  the  sale  of  intoxicating  liquors  for  beverage 
purposes,  and  requesting  that  the  votes  of  the  electors  in  all  the 
electoral  districts  of  the  Province  might  be  taken  for  or  against  for- 
bidding the  bringing  of  intoxicating  liquors  into  Ontario,  was  untrue, 
unauthorised,  illegal,  and  ineffectual  to  justify  the  proceedings  taken 
thereon;  that  Ontario  was  not,  at  the  time  of  the  receipt  of  that 
resolution  by  the  Secretary  of  State  of  Canada,  a Province  in  which 
there  was  in  force  a law  prohibiting  the  sale  of  intoxicating  liquors 
for  beverage  purposes;  that  an  order  of  the  Governor-General  in 
Council  of  the  18th  June,  1921,  declaring  the  prohibition  of  importa- 
tion into  Ontario  in  force,  was  ineffective,  inoperative,  or  insufficient 
to  bring  into  force  in  Ontario  the  prohibition  provided  for  in  sec.  154 
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(in  Part  IV.)  of  the  Canada  Temperance  Act;  that  the  plaintiff  was 
entitled  to  import  intoxicating  liquor  into  Ontario;  and  that  the 
Liquor  Transportation  Act,  10  & 11  Geo.  V.  ch.  801  (Ont.),  was  not  in 
force  in  Ontario:  — 

Held,  by  Orde,  J.,  the  trial  Judge,  that  the  action  was  not  maintainable 
against  the  Attorney-General  for  Ontario;  and  that  a motion  made 
at  the  trial  to  add  the  Attorney-General  for  Canada  as  a defendant 
should  be  refused. 

Semble,  that  there  is  nothing  in  the  Rules  of  the  Supreme  Court  of 
Ontario  to  exclude  the  equitable  jurisdiction  of  the  Court  to  pro- 
nounce a declaratory  judgment  against  the  Attorney-General  in  a 
proper  case. 

Quaere,  whether,  assuming  the  jurisdiction  of  the  Court  to  pronounce  a 
declaratory  judgment  against  the  Attorney-General,  this  would  be  a 
proper  case  for  its  exercise. 

Held,  also,  by  Orde,  J.,  that  the  Ontario  Temperance  Act,  as  it  stood  on 
the  27th  April,  1920,  was  “ a law  prohibiting  the  sale  of  intoxicating 
liquor  for  beverage  purposes,”  as  that  phrase  is  used  in  sec.  152  (in 
Part  IV.)  of  the  Canada  Temperance  Act. 

Sections  41,  44,  45,  and  .139  of  the  Ontario  Temperance  Act  considered. 
The  argument  that  the  action  of  the  Governor-General  in  Council  upon 
the  resolution  of  the  Legislative  Assembly  was  conclusive  and  could 
not  be  inquired  into  was  referred  to  by  Orde,  J.,  but  no  decision 
thereon  was  pronounced. 

The  judgment  of  Orde,  J.,  dismissing  the  action  was  affirmed  by  a Divi- 
sional Court  (Ferguson,  J.A.,  dissenting). 

Held,  by  Maclaren  and  Magee,  JJ.A.,  that,  as  regarded  the  Canada  Tem- 
perance Act  and  the  proceedings  of  the  Governor-General  in  Council, 
the  action  was  not  properly  constituted  and  was  rightly  dismissed, 
and  the  amendment  asked  for  at  the  trial  was  rightly  refused. 

Per  Logie,  J.: — The  plaintiff  had  no  status,  and  the  action  did  not  lie 
against  the  Attorney-General  for  Ontario.  No  action  can  be  brought 
by  a subject  against  the  Crown  for  a declaration  as  to  what  the  law 
is.  The  trial  Judge  exercised  a sound  discretion  in  refusing  the 
amendment.  The  Ontario  Temperance  Act,  as  it  stood  on  the  27tli 
April,  1920,  was  “ a law  prohibiting  the  sale  of  intoxicating  liquor 
for  beverage  purposes,”  as  that  phrase  is  used  in  sec.  152  of  the  Can- 
ada Temperance  Act.  The  question  is  not  whether  the  Ontario  Tem- 
perance Act  is  a prohibitory  law  in  the  abstract,  but  whether  it  is 
the  kind  of  law  which  Parliament  intended  to  call  prohibitory. 

Per  Ferguson,  J.A.: — The  action  was  maintainable  against  the  Attor- 
ney-General for  Ontario,  and  the  Attorney-General  for  Canada  should 
be  added  as  a defendant. 

In  this  action  the  plaintiff  sought  a declarator}7  judgment  in 
the  terms  set  out  below. 

January  10  and  11.  The  action  was  tried  by  Orde,  J.,  without 
a jury,  at  a Toronto  sittings. 

H.  J.  Scott , K.C.,  and  James  TIaverson,  K.C.,  for  the  plaintiff. 
N.  W.  Rowell K.C.,  and  Edward  Bayly,  Iv.C.,  for  the  defend- 
ant. 

The  Attorney-GeneTal  for  Canada,  to  whom  notice  had  been 
given  under  sec.  33  of  the  Ontario  Judicature  Act,  was  not  repre- 
sented. 
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April  9.  Orde,  J. : — By  an  Act,  10  Geo.  Y.  ch.  8,  passed  by 
the  Parliament  of  Canada  in  1919,  the  Canada  Temperance  Act 
(R.S.C.  1906,  ch.  152)  was  amended  by  the  addition  of  a new 
part,  numbered  IV.,  dealing  with  the  importation  and  manufac- 
ture of  intoxicating  liquor.  Part  IV.  comprises  several  sections, 
numbered  from  152  to  156  inclusive,  and  its  purpose,  broadly,  is 
to  make  the  prohibition  of  the  sale  of  intoxicating  liquor  for 
beverage  purposes  under  the  law  of  any  Province  more  effective, 
by  prohibiting  the  bringing  and  sending  of  intoxicating  liquor 
into  such  Province. 

Section  152  provides  that,  “ upon  the  receipt  by  the  Secretary 
of  State  of  Canada  of  a duly  certified  copy  of  a resolution  passed 
by  the  Legislative  Assembly  of  any  Province ....  in  which  there 
is  at  the  time  in  force  a law  prohibiting  the  sale  of  intoxicating 
liquor  for  beverage  purposes,  requesting  that  the  votes  of  the  elec- 
tors in  all  the  electoral  districts  of  the  Province  may  be  taken  for 

or  against  the  following  prohibition,  that  is  to  say, 

That  the  importation  and  the  bringing  of  intoxicating  liquor 
into  such  Province  may  be  forbidden : 

the  Governor  in  council  may  issue  a proclamation  in  which 
shall  be  set  forth  ” (here  follow  detailed  provisions  for  the  date 
and  hours  of  the  poll,  the  appointment  of  returning  officers, 
etc.)  > 

Section  153,  after  providing  that  the  proceedings  after  the 
issue  of  the  proclamation  shall  be  the  same  as  are  prescribed  under 
Part  I.  of  the  Act,  goes  on  to  provide  that  after  the  returning 
officers  have  made  their  returns  “ the  Governor  in  Council  shall 
by  Order  in  Council  declare  the  prohibition  in  force  if  more  than 
one-half  of  the  total  number  of  votes  cast  in  all  the  electoral 
districts  are  in  favour  of  such  prohibition.” 

By  sec.  154,  subsec.  1,  “ If  the  prohibition  is  declared  to  be  in 
force, — (a)  no  person  shall  import,  send,  take,  or  transport  into* 
such  Province  any  intoxicating  liquor;”  and  paras.  (5)  and  (c) 
prohibit  the . manufacture  or  sale  of  intoxicating  liquor  for  the 
purpose  of  lawful  importation  into  such  Province,  and  also  the 
carriage  of  intoxicating  liquor  through  such  Province  otherwise 
than  by  means  of  a common  carrier,  and  the  opening  of  any 
package  while  so  carried.  Subsections  2 and  3 fix  the  penalties 
for  violation  of  the  provisions  of  the  section  and  deal  with  the 
burden  of  proof.  Then  follows  this  important  proviso : — 

“ Provided,  however,  that  the  provisions  6f  this  section  shall  not 
apply  or  extend  to  the  importation,  manufacture,  sending,  taking, 
delivery,  carriage  or  transportation  into  or  within,  or  the  sale  or 
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agreeing  to  sell  for  delivery  in,  any  Province  in  which  the  prohi- 
bition is  in  force,  of  any  intoxicating  liqnor  for  sacramental  or 
medicinal  purposes  or  for  manufacturing  or  commercial  purposes, 
other  than  for  the  manufacture  or  use  thereof  as  a beverage,  or 
to  any  intoxicating  liquor  which  under  the  laws  of  the  Province 
or  Territory  in  which  the  prohibition  is  in  force,  may  be  lawfully 
sold  therein.” 

In  1920,  the  law  governing  the  sale  of  intoxicating  liquor  in 
Ontario  was  comprised  in  the  Ontario  Temperance  Act,  passed 
in  1916,  6 Geo.  V.  eh.  50,  and  as  amended  from  time  to  time 
thereafter.  By  this  Act  the  Liquor  License  Act  of  Ontario, 
under  which  the  sale  of  intoxicating  liquor  in  the  Province  had 
been  regulated  by  license,  was  repealed,  and  there  came  into  force 
very  stringent  prohibitions  against  the  sale  of  liquor  in  Ontario, 
the  nature  and  extent  of  which  will  be  discussed  more  fully 
presently. 

On  the  27th  April,  1920,  the  Legislative  Assembly  of  the 
Province  of  Ontario  passed  a resolution  which,  as  certified,  was 
sent  to  the  Secretary  of  State  of  Canada  in  the  following  form : — 

“ Copy  of  a resolution  passed  on  the  27th  day  of  April,  A.D. 
1920,  pursuant  to  the  Canada  Temperance  Act,  section  152,  by 
the  Legislative  Assembly  of  the  Province  of  Ontario,  in  which 
Province  there  is  in  force  a law  prohibiting  the  sale  o*f  intoxicating 
liquors  for  beverage  purposes: — 

“ ‘ Resolved:  that  under  and  in  pursuance  of  section  152  of 
the  Canada  Temperance  Act,  as  amended  by  the  Act  to  amend  the 
Canada  Temperance  Act,  passed  in  the  tenth  year  of  his  Majesty’s 
reign,  the  Legislative  Assembly  of  the  Province  of  Ontario  doth 
hereby  request  that  the  votes  of  the  electors  in  all  electoral  dis- 
tricts of  the  Province  may  be  taken  for  or  against  the  following 
prohibition,  that  is  to  say : — 

“ ‘ That  the  importation  and  the  bringing  of  intoxicating 
liquors  into  such  Province  may  be  forbidden.’ 
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“ Duly  Certified. 


“ Seal  of  the  Clerk  of  the  N 
Legislative  Assembly  of  On- 
tario. 

“ Dated  at  Toronto  this  28th 
day  of  April,  A.D.  1920. 


Nelson  Parliament,  Speaker  of 
the  Legislative  Assembly  of 
the  Province  of  Ontario. 

Arthur  H.  Sydere,  Clerk  of  the 
Legislative  Assembly  of  the 
Province  of  Ontario.” 


On  the  4th  June,  1920,  following  an  Order  in  Council  of  that 
date,  the  Governor  in  Council  issued  a proclamation  pursuant  to 
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sec.  152  of  the  Canada  Temperance  Act  for  the  taking  of  the 
votes  of  the  electors  of  Ontario  upon  the  question  of  prohibition 
of  importation,  and  the  poll  having  been  held  and  a majority  of 
the  votes  cast  being  in  favour  of  such  prohibition,  an  Order  in 
Council  was  passed  on  the  18th  June,  1921,  pursuant  to  sec.  153, 
declaring  the  prohibition  in  force. 

The  plaintiff,  who  is  a resident  of  the  city  of  Toronto,  in  this 
Province,  on  the  18th  May,  1922,  commenced  this  action  against 
the  Attorney-General  for  Ontario.  By  his  amended  statement  of 
claim  he  sets  forth  in  substance  the  steps  taken  to  make  Part  IV. 
of  the  Canada  Temperance  Act  applicable  to  Ontario,  as  already 
outlined  above;  and  in  paras.  5,  6,  and  7 refers  specially  to  secs. 
41,  44,  45,  and  139  of  the  Ontario  Temperance  Act  of  1916,  and 
also  to  the  Liquor  Transportation  Act,  1920,  of  the  Legislature 
of  Ontario  (10  & 11  Geo.  V.  ch.  80).  Paragraph  5 also  alleges 
as  a fact  that  sales  of  intoxicating  liquors  for  beverage  purposes 
were  actually  taking  place  in  Ontario  by 'virtue  of  the  provisions 
of  the  Ontario  Temperance  Act,  when  the  resolution  of  the  Legis- 
lative Assembly  was  passed,  when  the  vote  was  taken  under  sec. 
152  of  the  Canada  Temperance  Act,  and  when  the  Order  in 
Council  was  passed  under  sec.  153  thereof.  Paragraph  6 also 
alleges  as  a fact  that  the  native  wines  sold  in  Ontario  under  sec. 
44  of  the  Ontario  Temperance  Act  had  an  alcoholic  content  of 
20  to  30  per  cent,  proof  spirits,  and  are  intoxicating  liquors 
within  the  meaning  of  the  Act. 

Paragraph  8 of  the  statement  of  claim  alleges  that  by  reason 
of  secs.  41,  44,  45,  and  139  of  the  Ontario  Temperance  Act,  the 
resolution  of  the  27th  April,  1920,  above  mentioned,  was  unauthor- 
ised, illegal,  and  ultra  vires  of  the  Legislative  Assembly  of  the 
Province  of  Ontario;  and  by  the  prayer  of  the  statement  of  claim 
the  plaintiff  asks  for  a declaration: — 

(1)  That  under  and  by  virtue  of  sec.  44  of  the  Ontario  Tem- 
perance Act  and  the  combined  provisions  of  secs.  41,  45,  and  139 
of  the  Ontario  Temperance  Act,  the  Province  of  Ontario  was 
not,  at  the  time  of  receipt  of  the  said  resolution  by  the  Secretary 
of  State  of  Canada,  a Province  in  which  there  was  in  force  a law 
prohibiting  the  sale  of  intoxicating  liquors  for  beverage  purposes. 

(2)  That  the  resolution  above  quoted  of  the  Legislative 
Assembly  of  the  Province  of  Ontario  was  untrue  and  is  unauthor- 
ised, illegal,  and  ineffectual  to  justify  the  proceedings  taken 
thereon. 

(3)  That  the  Order  of  the  Governor  in  Council  of  the  18th 
June,  1921,  was  ineffective,  inoperative,  or  insufficient  to  bring 
into  force  in  the  Province  of  Ontario  the  prohibition  provided 
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for  in  sec.  154,  in  Part  IV.  of  the  Canada  Temperance  Act,  as 
enacted  by  10  Geo.  V.  ch.  8 (Dom.) 

(4)  That  the  plaintiff  is  entitled  to  import  intoxicating 
liquors  into  the  Province  of  Ontario  and  transport  the  same  from 
any  place  therein  to  any  other  place  therein,  and  that  the  Liquor 
Transportation  Act,  10  & 11  Geo.  V.  ch.  80  (Ont.),  is  not  in  force 
in  the  said  Province. 

(5)  Such  further  and  other  declaration  as  the  circumstances 
and  evidence  shew  the  plaintiff  is  entitled  to  and  as  to  this 
honourable  Court  shall  seem  meet. 

Before  referring  to  the  defence  of  the  Attorney-General,  it 
may  be  useful  to  refer  with  further  particularity  to  some  of  the 
provisions  of  the  Ontario  Temperance  Act,  and  especially  to  the 
sections  on  which  the  plaintiff  relies.  As  already  mentioned, 
the  Act  repealed  the  Liquor  License  Act.  The  result  of  this 
repeal  was  to  terminate  abruptly  the  system  which  had  prevailed 
in  Ontario  for  decades,  whereby  the  sale  of  intoxicating  liquors  in 
taverns  and  in  shops  had  been  licensed  and  regulated.  Under 
that  system  there  had  been  substantially  unlimited  sale  of  intoxi- 
cating liquor  both  for  consumption  on  the  premises  in  taverns 
and  hotels  and  for  private  consumption  in  clubs  and  homes,  in 
all  parts  of  the  Province ; subject,  of  course,  to  the  partial  prohi- 
bition which  might  be  in  force  in  certain  counties,  either  under 
Part  II.  of  the  Canada  Temperance  Act  or  under  the  local  option 
provisions  of  the  Liquor  License  Act.  This  system  was  com- 
pletely swept  away  by  the  Ontario  Temperance  Act  of  1916,  by 
sec.  40  whereof  it  was  enacted  that  “ no  person  shall  by  himself, 
his  clerk,  servant  or  agent,  expose  or  keep  for  sale  or  directly  or 
indirectly  upon  any  pretence  or  upon  any  device  sell  or  barter  or, 
in  consideration  of  the  purchase  or  transfer  of  any  property  or 
thing,  or  at  the  time  of  the  transfer  of  any  property  or  thing, 
give  to  any  other  person  any  liquor  without  having  first  obtained 
a license  under  this  Act  authorising  him  so  to  do,  and  then  only 
as  authorised  by  such  license  and  as  permitted  by  this  Act.” 
The  word  “ liquor  ” in  this  section  means  intoxicating  liquor,  as 
defined  by  para.  (/)  of  sec.  2.  To  this  sweeping  prohibition  the 
Act  made  certain  exceptions.  As,  by  sec.  41  (which  primarily 
prohibits  the  keeping  of  liquor  in  unlawful  places),  the  possession 
of  liquor  is  by  way  of  exception  permitted  for  mechanical, 
scientific,  sacramental,  and  medicinal  purposes,  secs.  33  to  38 
provide  for  the  licensing  of  vendors  (commonly  known  as  “ Gov- 
ernment vendors  ”)  and  the  sale  by  them  of  liquor  for  mechanical 
and  scientific  purposes,  and  sec.  128  permits  the  sale  by  druggists 
of  liquor  for  medicinal  and  sacramental  purposes.  Of  the  other 
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sections  on  which  the  statement  of  claim  relies,  sec.  45  entitles 
brewers  and  distillers  and  others  licensed  by  the  Government  of 
Canada  to  manufacture  liquor  for  purposes  of  sale  to  persons  in 
another  Province  and  to  the  keepers  of  export  liquor  warehouses, 
and  also  entitles  distillers  to  sell  alcohol  to  wholesale  druggists 
and  to  a Government  Department  for  medicinal,  scientific,  and 
other  necessary  purposes;  and  sec.  139  in  wide  terms  exempts 
from  the  operation  of  the  Act  transactions  in  liquor  between  a 
person  in  this  Province  and  a person  in  another  Province  or  in 
a foreign  country.  The  main  purpose  of  these  two  sections  (45 
and  139)  was,  of  course,  to  make  it  clear  that  the  Provincial 
Legislature  was  not  attempting  to  invade  the  field  of  exclusive 
federal  jurisdiction  by  purporting  to  prohibit  importation,  which, 
according  to  the  judgment  of  the  Judicial  Committee  in  Attorney- 
General  for  Ontario  v.  Attorney -General  for  the  Dominion , [1896] 
A.C.  348,  was  beyond  Che  power  of  the  Provincial  Legislature. 
I desire  to  note  in  passing  the  rather  extraordinary  fact  that, 
while  the  reported  answer  by  the  Judicial  Committee  to  question  4 
as  to  the  power  of  the  Province  to  prohibit  importation  is  explicitly 
in  the  negative  (see  p.  371),  the  formal  report  of  the  Board  to  her 
Majesty,  which  is  approved  by  her  Majesty’s  Order  in  Council  of 
the  13th  May,  1896,  says  that  “ no  useful  answer  can  be  given 
to  this  question  in  the  absence  of  a precise  statement  of  the  facts 
to  which  it  is  intended  to  apply.  There  may  be  some  circum- 
stances in  which  a Provincial  - Legislature  will  and  others  in 
which  it  will  not  have  such  jurisdiction.”  See  the  Order  in 
Council  in  extenso  in  The  Canadian  Bar  Review  for  March,  1923, 
vol.  1,  pp.  229-231. 

Section  44,  which,  by  permitting  the  manufacture  and  sale  of 
native  wine,  constitutes  an  exception  to  the  sweeping  prohibition 
of  the  sale  of  all  intoxicating  liquor,  contained  in  sec.  40,  was 
relied  on  strongly  by  the  plaintiff;  and  is  of  importance  in  that 
it  clearly  permits  the  sale  of  native  ■ wine  for  beverage  purposes : 
it  reads  as  follows : — 

“44. — (1)  Subject  to  any  regulations  or  restrictions  which 
the  Board  may  impose,  manufacturers  of  native  wines,  from  grapes 
grown  and  produced  in  Ontario,  may  sell  the  same  in  wholesale 
quantities  only,  that  is  to  say  in  quantities  of  not  less  than  five 
gallons  in  each  cask  or  vessel  at  any  one  time  and  when  sold  in 
bottles  not  less  than  one  dozen  bottles  of  at  least  three  half  pints 
each  at  any  one  time. 

“(2)  A manufacturer  of  native  wines  who  sells  such  wines 
otherwise  than  as  permitted  by  this  section  or  who  allows  any  wine 
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so  sold  or  any  part  thereof  to  be  drunk  upon  the  premises  of  such 
manufacturer  shall  be  guilty  of  an  offence  against  this  Act.” 

When  the  action  was  commenced,  the  Attorney-General 
obtained  from  the  Master  in  Chambers  an  order  setting  aside 
the  writ  on  the  ground  that  no  such  action  lay  against  the 
Attorney-General,  but  upon  an  appeal  from  the  Master’s  order 
which  came  before  me  I set  the  order  aside,  both  upon  the  ground 
that  the  Master  in  Chambers  had  no  jurisdiction  to  make  an  order 
which  finally  disposed  of  the  action,  and  upon  the  ground,  follow- 
ing the  ruling  of  the  Judicial  Committee  in  Electrical  Develop- 
ment Co.  of  Ontario  v.  Attorney -General  for  Ontario , [1919] 
A.C.  687,  that  the  question  of  the  right  of  the  plaintiff  to  a de- 
claratory judgment  against  the  Attorney-General  should  not  be 
disposed  of  summarily  but  should  be  determined  at  the  trial: 
Smith  v.  Attorney-General  for  Ontario  (1922),  52  O.L.R.  469. 

The  Attorney-General  raises  a large  number  of  defences  which 
I need  not  here  set  forth  in  detail,  as  many  of  them  will  be 
referred  to  in  the  course  of  my  judgment. ' They  fall  into  two 
categories:  the  first,  being  one  of  procedure,  that  no  such  action 
lies  against  the  Attorney-General  for  Ontario ; and  the  other,  going 
to  the  merits  of  the  plaintiff’s  allegations,  that  Part  IY.  of  the 
Canada  Temperance  Act  has  been  validly  made  effective  as  regards 
this  Province. 

The  plaintiff  was  met  at  the  very  threshold  of  his  case  by 
the  objection  that  the  relief  claimed,  assuming  that  it  could  be 
properly  sought  by  way  of  a declaratory  judgment  against  an 
Attorney-General,  could  be  ‘obtained,  if  at  all,  only  against  the 
Attorney-General  for  Canada,  and  not  against  the  Attorney- 
General  for  Ontario,  inasmuch  as  the  real  question  for  determina- 
tion was  whether  or  not  certain  Dominion  legislation  was  in  force 
in  this  Province. 

Mr.  Scott  strove  to  meet  this  objection  in  several  ways.  He 
strenuously  maintained  that  all  that  the  plaintiff  asked  was  a 
declaration  that  the  Ontario  Temperance  Act  was  not  a law  pro- 
hibiting the  sale  of  intoxicating  liquor  for  beverage  purposes. 
But  what  does  the  plaintiff  mean  by  that  question?  He  could 
hardly  expect  the  Court,  quite  independently  of  any  result  flowing 
from  its  judgment,  to  decide  for  him  such  a question  merely 
because  he  chooses  to  ask  it  out  of  idle  curiosity.  His  statement 
of  claim  and  the  evidence  given  at  the  trial  make  it  clear  of  course 
That  what  he  wants  is  a judgment  which  will  in  effect  declare  that 
Part  IY.  of  the  Canada  Temperance  Act  is  not  in  force  in  this 
Province  and  that  it  is  lawful  to  import  liquor  into  Ontario. 
The  prayer' of  his  statement  of  claim  specifically  asks  for  this 
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relief,  and  he  cannot  escape  the  objections  raised  to  the  form  of 
his  action  by  attempting  to  limit  the  scope  of  the  judgment  which 
he  seeks  to  something  substantially  different  from  the  real  cause 
of  action  set  forth  in  his  statement  of  claim.  The  meaning  and 
scope  of  the  Ontario  Temperance  Act  are  not  in  question  here. 
What  is  involved  is  the  meaning  of  certain  words  in  Part  IV.  of 
the  Canada  Temperance  Act.  It  is  true  that  dealing  with  the 
merits  of  the  issues  raised  in  this  action  it  is  necessary  to  deter- 
mine whether  or  not  the  Ontario  Temperance  Act  is  a law  pro- 
hibiting the  importation  of  intoxicating  liquor  into  Ontario  for 
beverage  purposes,  but  only  as  those  words  are  used  in  sec.  152  of 
the  Canada  Temperance  Act,  so  that  it  is  really  the  interpretation 
of  a federal,  and  not  of  a provincial,  Act  which  the  plaintiff 
requires.  The  plaintiff’s  position  is  this.  He  desires  to  import 
intoxicating  liquor  into  Ontario  for  beverage  purposes.  The 
obstacle  in  his  way  is  Part  IY.  of  the  Canada  Temperance  Act. 
To  accomplish  his  object  he  requires  a declaration  that  that  Act 
has  not  been  made  effective  so  far  as  Ontario  is  concerned.  It 
must  not  be  overlooked  that  when  Part  IV.  is  declared  to  be  in 
force  with  respect  to  any  Province  its  prohibitions  extend  to  the 
whole  Dominion,  because  not  only  is  importation  into  the  particular 
Province  forbidden  but  export  thereto  from  every  other  Province 
is  forbidden.  The  validity  of  the  steps  taken  to  bring  Part  IY. 
into  force  is  not  therefore  merely  a matter  of  provincial  but  of 
federal  concern.  It  is  to  be  noted  also  that,  while  the  first  step 
towards  bringing  Part  IY.  into  effect  is  a resolution  of  the  Pro- 
vincial Legislature,  sec.  152  provides  that  the  Governor  in  Council 
cc  may  99  issue  a proclamation  for  the  holding  of  the  necessary  poll. 
In  View  of  the  fact  that  sec.  153  declares  that  upon  the  return  of 
an  affirmative v majority  the  Governor  in  Council  “ shall 99  issue 
the  requisite  Order  in  Council,  it  seems  to  be  reasonably  clear, 
that  action  upon  receiving  the  resolution  is  not  obligatory,  and 
that  as  a matter  of  policy  the  Federal  Government  might  decline 
to  bring  into  force  at  the  request  of  one  Province  a law  which 
would  limit  the  export  of  liquor  from  other  parts  of  the  Dominion. 
In  view  of  all  these  circumstances,  how  can  a judgment  against 
the  Attorney^General  for  Ontario  have  any  force  or  binding  effect 
whatever  ? 

Counsel  for  the  plaintiff  further  contend  that  the  notice  given 
to  the  Attorney-General  for  Canada  under  sec.  33  of  the  Ontario 
Judicature  Act  (R.S.O.  1914,  ch.  56)  enables  the  Court  to  deliver 
a judgment  binding  upon  the  Government  of  Canada.  But  a 
judgment  binds  only  the  parties  to  the  action,  and  notice  to  the 
Provincial  and  Dominion  Attorneys-General  under  s£c.  33  does 
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not  constitute  them  parties  to  the  action  or  make  the  Court’s 
judgment  a binding  judgment  against  them  in  the  sense  in  which 
the  judgment  binds  the  parties  themselves.  Notice  under  sec.  33 
is  primarily  intended  to  provide  a means  whereby  in  an  action 
between  two  subjects  in  which  the  constitutional  validity  of  a 
statute  purporting  to  affect  the  rights  of  the  litigants  inter  se  is 
in  issue,  the  Attorneys-General  for  the  Dominion  and  for  the 
Province  may  have  an  opportunity  of  being  heard.  The  legis- 
lation is  in  a sense  an  act  of  courtesy.  But  for  it,  there  is  no 
constitutional  or  other  reason  why  a court  should  not  hold  in  an 
action  between  two  subjects  that  any  statute,  either  federal  or 
provincial,  is  unconstitutional. 

I may  add  in  passing  that  in  the  present  case  it  would  seem 
to  be  doubtful  whether  the  “ constitutional  validity  ” of  Part  IV. 
of  the  Canada  Temperance  Act  is  brought  in  question  within  the 
meaning  of  sec.  33  of  the  Ontario  Judicature  Act.  No  one  has 
questioned  the  power  of  the  Parliament  of  Canada  to  pass  the 
legislation.  What  is  questioned  here  is  the  validity  of  the  execu- 
tive acts  which  purported  to  give  effect  to  the  legislation. - 

It  was  suggested  during  the  argument  that,  as  the  Attorney- 
General  for  Ontario  is  charged  with  the  enforcement  of  the  crim- 
inal law  of  Canada,  and  therefore  with  the  enforcement  of  the 
penal  provisions  of  Part  IV.  of  the  Canada  Temperance  Act,  he 
is  the  proper  defendant  for  the  purposes  of  this  action.  It  is  of 
course  true  that,  were  the  question  involved  in  this  action  raised 
in  a prosecution  for  an  offence  against  Part  IV.  before  the  proper 
tribunal,  the  Attorney-General  for  Ontario  would  be  charged  with 
the  duty  of  upholding  the  legislation,  though  it  is  possible  that  in 
a matter  of  this  importance  he  might  seek  the  assistance  or  suggest 
the  intervention  of  the  Attorney-General  for  Canada  as  well.  But 
the  relief  sought  is  extraordinary  in  its  nature,  and  it  seems  to 
me  that  a subject  who  conceived  that  some  provision  of  the  Crim- 
inal Code  of  Canada  curtailed  his  liberties  might  as  well  seek  to 
test  the  question  by  bringing  an  action  against  the  Attorney- 
General  for  Ontario  for  a judgment  declaring  that  the  provision 
in  the  Criminal  Code  to  which  he  objected  was  invalid  or  inopera- 
tive. Even  assuming  that  such  an  action  could  be  brought  at  all, 
how  is  it  possible  to  argue  that  the  Attorney-General  for  Ontario 
is  the,  proper  person,  as  a party,  to  defend  it  ? The  points  in- 

volved in  the  present  action,  while  somewhat  more  complicated, 
by  reason  of  the  interlocking  operation  of  federal  and  provincial 
statutes,  are,  in  my  judgment,  substantially  parallel  to  the  case 
I have  just  put. 

For  these  reasons.  I am  of  the  opinion  that,  this  action  does 


Orde,  J. 
1923. 


Smith 

v. 

Attorney- 

General 

for 

Ontario. 


582 


OXTAEIO  LAW  REPORTS. 


Orde,  J. 

1923. 

Smith 

v. 

Attorney- 

General 

for 

Ontario. 


[VOL. 


not  properly  lie  against  the  Attorney-General  for  Ontario  at  all, 
and,  even  if  maintainable  on  any  other  ground,  must  be  dismissed 
upon  that. 

The  plaintiff  moved  at  the  opening,  and  again  before  the 
conclusion  of  the  trial,  to  have  the  Attorney-General  for  Canada 
added  as  a defendant.  Assuming  that  the  Attorney-General  for 
Canada  can  be  made  a party  defendant  in  the  courts  of  any 
Province  to  an  action  for  a declaratory  judgment  (as  to  which 
I have  grave  doubt,  but  on  which  question  it  is  not  necessary  that 
I should  make  any  ruling),  it  was  rather  late  in  the  day,  and 
without  notice  of  the  application  to  the  party  sought  to  be  added, 
to  make  the  motion.  Had  it  been  a simple  case  where  an  addi- 
tional party  was  necessary,  I might  have  adjourned  the  trial  to 
permit  the  addition  to  be  made;  but  what  the  plaintiff  seeks  is 
not  the  addition  of  another  party: — finding  that  he  has  sued  the 
wrong  party,  he  wants  another  substituted.  He  has  seen  fit  to 
go  down  to  trial  against  the  wrong  party,  and  it  would  be  quite 
unusual  to  let  him  substitute  another  defendant  at  this  late  stage. 
He  must,  if  he  can,  commence  a new  action  against  the  proper 
party. 

Two  further  objections  raised  by  the  defendant  upon  the 
question  of  procedure  must  be  touched  upon,  though,  in  view  of 
my  ruling  that  the  action  is  brought  against  the  wrong  Attorney- 
General,  I do  not  think  it  is  necessary  to  deal  with  the  objections 
as  exhaustively  as  I might  otherwise.  Mr.  Bayly  argues  strongly 
that  under  the  present  Rules  of  the  .Supreme  Court  of  Ontario 
there  is  no  procedure  whereby  the  Crown  can  be,  either  directly 
or  indirectly,  made  a party  defendant  to  an  action  or  proceeding 
or  be  bound  or  affected  by  any  judgment  except  through  the 
medium  of  a petition  of  right.  This  objection  was  made,  but  of 
course  not  fully  dealt  with,  upon  the  interlocutory  motion  before 
me:  52  O.L.R.  469.  Mr.  Bayly  does  not  say  that  a petition  of 
right  would  be  the  appropriate  procedure  in  the  present  case,  and 
it  is  difficult  to  see,  as  I have  already  pointed  out  in  my  earlier 
judgment,  how  a petition  of  right  could  be  brought  where  no 
property  or  money  is  sought  to  be  recovered  from  the  Crown.  If 
relief  could  be  obtained  by  petition  of  right,  it  would  not  be  proper 
to  give  it  by  way  of  a declaratory  judgment:  Hosier  Brothers  y. 
Earl  of  Derby,  [1918]  2 K.B.  671.  But  what  Mr.  Bayly  says  is 
that  in  Ontario  relief  against  the  Crown  can  be  obtained  only  by 
means  of  a petition  of  right.  I must  confess  that  I have  been 
unable  to  follow  his  reasoning  on  this  point,  or  to  see  what  there 
is  in  our  Rules  of  Court  to  exclude  the  equitable  jurisdiction  of 
the  Court  to  pronounce  a declaratory  judgment  against  the 
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Attorney-General  in  a proper  case  as  fully  as  is  now  done  in 
England,  or  how  the  fact  that  the  Attorney-General  in  Ontario  is 
a member  of  the  Cabinet  affects  the  question.  It  was  argued  that, 
as  the  Attorney-General  is  sued  as  representing  the  Sovereign, 
it  was  not  proper  that  his  Majesty’s  writ  of  summons  should  issue 
against  his  own  iUtorney- General,  but  actions  in  England  against 
the  Attorney-General  are  now  presumably  begun  by  writ  of  sum- 
mons, and  no  objection  has  been  taken  on  that  ground.  This 
is  not  at  all  the  same  thing  as  the  absurd  and  improper  incident 
to  which  I referred  in  Flexlume  Sign  Co.  v.  Macey  Sign  Co. 
(1922),  51  O.L.R.  595,  at  p.  597,  where  a writ  of  summons  was 
actually  issued  against  his  Majesty  himself. 

A much  more  formidable  objection  was  raised  to  the  plaintiff’s 
effort  to  get  a declaratory  judgment,  namely,  whether,  assuming 
the  jurisdiction  of  the  Court  to  pronounce  a declaratory  judgment 
against  the  Attorney-General  for  Ontario  at  all,  this  was  a proper 
case  for  its  exercise.  This  method  of  determining  a matter  which 
affects  a large  number  of  the  public  has  been  followed  in  an 
increasing  nunlber  of  cases  in  England  in  recent  years.  The 
powerful  objection  raised  by  counsel  for  the  Attorney-General 
there,  that  this  manner  of  adjudicating  upon  such  questions  may 
add  to  the  labours  of  the  law  officers  of  the  Crown,  has  been  met 
by  the  pronouncement  that  this  form  of  action  is  the  most  con- 
venient one  for  testing  and  determining  such  matters:  Fletcher 
Moulton,  L.J.,  in  Dyson  v.  Attorney -General,  [1912]  1 Ch.  158, 
at  pp.  167-8.  But  it  is  quite  clear  from  all  the  recent  cases  that 
relief  by  means  of  a declaratory  judgment  against  the  Attorney- 
General  is  not  a matter  of  right,  but  is  discretionary,  and  that 
the  jurisdiction  to  grant  such  relief  must  be  exercised  with  great 
care.  The  Court  may  refuse  to  entertain  such  an  action  where 
the  rights  of  the  plaintiff  only  would  be  affected  by  the  judgment 
and  there  is  already  an  appropriate  tribunal  for  their  determina- 
tion: Smeeton  v.  Attorney-General,  [1920]  1 Ch.  85.  And  it 
may  be  that  the  exercise  of  the  Court’s  discretion  may  be  limited 
to  cases  where  the  revenues  of  the  Crown,  as  well  as  the  rights  of 
a large  number  of  people,  are  involved,  as  in  the  Dyson  case,  supra, 
and  in  Burghes  v.  Attorney -General,  [1911]  2 Ch.  139,  [1912] 
1 Ch.  173,  or  where  some  interest  of  the  Crown  is  affected,  as  in 
Esquimalt  and  Nanaimo  Railway  Co.  v.  Wilson,  [1920]  A.C.  35S, 
where  it  was  held  proper  to  add  the  Attorney-General  for  British 
Columbia  as  a party  defendant.  In  the  present  case  the  question 
whether  certain  legislation  or  the  executive  action  taken  in  pursu- 
ance of  it  unlawfully  restricts  what  had  theretofore  been  the  right 
of  the  residents' of  Ontario  to  import  liquor  is  one  which  undoubt- 
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edly  affects  a very  large  number  of  people.  It  is  true,  as  I pointed 
out  during  the  trial,  that  the  plaintiff  here  is  not  in  jeopardy.  He 
has  not  been  guilty  of  any  failure  or  refusal  to  do  something' 
which  either  the  law,  or  a Government  department  acting  upon 
its  interpretation  of  the  law,  has  called  upon  him  to  do,  for  which 
failure  or  refusal  he  may  be  liable  for  certain  penalties,  or  to 
pay  certain  taxes  or  assessments  to  the  Crown,  as  in  the  Dyson 
and  Burghes  cases.  He  has  merely  endeavoured  (really  of  course 
only  as  a matter  of  form,  for  he  well  knew  what  the  result  would 
be)  to  import  liquor  into  the  Province,  without  success.  So  that 
he  does  not  at  present  stand  in  any  danger.  And  it  is  argued 
by  counsel  for  the  defendant  that  the  only  course  open  to  the 
plaintiff  is  to  violate  the  Canada  Temperance  Act  by  actually 
bringing  some  intoxicating  liquor  into  Ontario,  and  then  upon  a 
prosecution  to  raise  the  question  by  means  of  a stated  case. 
Perhaps  this  is  his  only  remedy,  though  it  seems  to  me  that, 
having  regard  as  to  the  reasoning  in  the  Dyson  and  Burghes 
cases,  while  this  case  is  not  quite  parallel,  there  is  here  a matter 
which  concerns  the  rights  and  liberties  of  a large  body  of  the 
public  (not  of  a criminal  type  but  embracing  thousands  of  intelli- 
gent, sane,  and  reasonable  citizens,  who  strongly  and  bitterly 
resent  what  they  believe  to  be  an  unwarrantable  interference  with 
their  personal  liberties),  and  which,  were  it  not  for  the  formidable 
obstacles  which  I have  referred  to  as  already  in  the  plaintiffs  way 
so  far  as  the  present  action  is  concerned,  might  most  appropri- 
ately and  conveniently  be  tested  and  determined  in  an  action  of 
this  character,  without  subjecting  the  plaintiff  to  the  ignominy 
not  only  of  a prosecution  for  what  might  be  held  to  be  in  sub- 
stance a crime,  but  to  the  danger  of  severe  punishment  by  a heavy 
fine  or  a long  term  of  imprisonment  under  subsec.  2 of  sec.  154. 
The  matter  being,  however,  one  for  the  exercise  of  the  Court’s 
discretion,  it  would  seem  to  be  hardly  proper  to  say  what  my 
final  conclusion  upon  that  point  would  be  if  this  action  had  been 
brought  against  the  Attorney-General  for  Canada. 

The  merits  of  the  plaintiff’s  case  were  very  fully  argued,  and 
counsel  for  the  Attorney-General  not  only  raised  no  objection 
to  my  dealing  with  the  case  upon  its  merits  but  preferred  that 
I should  do  so  in  case  my  ruling  on  the  question  of  procedure, 
if  in  his  favour,  should  be  reversed  by  a higher  court.  This  may 
seem  at  first  inconsistent  with  my  course  in  Attorney-General  for 
Ontario  v.  Wholesale  Grocers  Association  (1922),  52  O.L.R.  536, 
where,  having  come  to  the  conclusion  that  no  action  lay  at  the 
suit  of  the  Attorney-General,  I declined  to  express  an  opinion 
upon  the  question  whether  the  acts  complained  of  were  in  contra- 
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vention  of  sec.  498  of  the  Criminal  Code.  But  that  was  upon  the 
ground  that  what  was  charged  was  a crime/  and  I felt  that  in 
the  event  of  ^ criminal  prosecution  any  such  opinion,  requiring 
of  necessity  very  serious  findings  of  fact,  might  embarrass  another 
tribunal.  Here  no  such  consideration  prevails.  The  question 
is  one  of  some  public  interest,  involves  no  findings  of  fact  other 
than  admitted  ones,  and  is  really  a mere  question  of  the  con- 
struction of  a statute. 

The  simple  question  to  be  determined  is,  whether  the  Ontario 
Temperance  Act,  as  it  stood  on  the  27th  April,  1920,  was  “ a law 
prohibiting  the  sale  of  intoxicating  liquor  for  beverage  purposes,” 
as  that  phrase  is  used  in  sec.  152  (in  Part  IY.)  of  the  Canada 
Temperance  Act,  as  passed  in  1919.  The  plaintiff  contends  that 
in  order  to  come  within  the  terms  of  this  phrase  the  law  of  the 
Province  must  wholly  prohibit  the  sale  of  all  intoxicating  liquor 
for  beverage  purposes,  and  that  either  a partial  prohibition  or  a 
prohibition  which  does  not  extend  to  intoxicating  liquor  of  every 
kind  is  not  covered  by  sec.  152 ; and  he  relied  on  those  sections  of 
the  Ontario  Temperance  Act  to  which  I have  already  referred  as 
constituting  instances  in  which  that  Act  does  not  prohibit  the 
sale  of  intoxicating  liquor  for  beverage  purposes.  If  the  plaintiff’s 
contention  as  to  the  meaning  of  the  words  in  question  is  the 
correct  one,  then  there  would  seem  to  be  no  doubt  that  both  the 
Legislature  of  Ontario,  when  passing  the  resolution  of  the  27th 
April,  1920,  and  the  Governor  in  Council,  when  acting  upon  it, 
misconceived  the  effect  of  the  Ontario  Temperance  Act,  and  that 
the  bringing  into  effect  of  Part  IY.  of  the  Canada  Temperance 
Act  was  not  authorised.  But  is  the  construction  contended  for  by 
the  plaintiff  the  true  one  ? I think  I may  in  a few  words  dismiss 
the  argument,  not  really  very  seriously  advanced,  that  because 
liquors  which  are  permitted  to  be  sold  for  medicinal  and  sacra- 
mental purposes  are  consumed  by  drinking  them,  they  are  there- 
fore sold  for  beverage  purposes.  Having  regard  to  the  history  of 
the  legislation  upon  the  sale  of  liquor,  to  the  acknowledged  evils 
which  owing  to  the  abuse  of  its  consumption  that  legislation  has 
tried  to  combat,  and  to  the  fact  that  that  legislation  has  dealt 
with  spirituous  and  malt  liquors  and  wines  because,  and  only  to 
the  extent,  of  their  intoxicating  character,  it  is  clear  to  my  mind 
beyond  all  argument  that  when  “ liquor  for  beverage  purposes  ” 
is  spoken  of,  liquor  for  drinking  purposes,  as  that  expression  is 
ordinarily  used,  is  meant,  and  that  medicinal  and  sacramental 
purposes  are  not  included.  The  exception  in  the  proviso  to  sec. 
154  of  “ liquor  for  sacramental  or  medicinal  purposes”  from 
those  which  may  be  prohibited  from  importation  (which  excep- 
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tion  would  apply  even  if  the  Province  had  prohibited  the  sale  for 
these  purposes)  is  of  itself  a sufficient  indication  that  Parliament 
distinguished  those  purposes  from  purposes  of  beverage. 

Nor  do  I think  that  the  provisions  of  secs.  45  and  139,  which 
deal  with  manufacture  and  sale  for  export,  though  in  a sense 
they  permit  the  sale  in  Ontario  of  liquor  for  beverage  purposes, 
are  sufficient  to  take  the  Ontario  Temperance  Act  out  of  the  scope 
of  the  words  in  question.  Having  regard  to  the  intent  of  Part  IY. 
of  the  Canada  Temperance  Act,  it  is  quite  clear  that  what  is  dealt 
with  is  the  sale  of  liquor  to  be  delivered  in  Ontario,  or,  in  other 
words,  sales  which  are  completed  in  this  Province.  Any  other 
construction  really  makes  Part  IY.  nugatory,  if  it  is  the  law  that 
the  Province  has  no  power  to  prohibit  the  manufacture  and  sale 
of  liquor  for  export  purposes;  and  it  must  be  supposed  that  the 
Dominion  Parliament  had  that  limitatiqn  of  the  provincial  legis- 
lative power  in  mind  when  Part  IY.  was  passed. 

The  substantial  ground  upon  which  counsel  for  the  plaintiff 
rested  his  argument  was  that  the  exception  by  sec.  44  of  native 
wines  from  the  sweeping  prohibitions  of  the  Ontario  Temperance 
Act  was  sufficient  to  destroy  its  character  as  “ a law  prohibiting 
the  sale  of  intoxicating  liquor  for  beverage  purposes.”  It  is 
admitted  that  native  wines  having  an  alcoholic  content  sufficient 
to  bring  them  within  the  definition  of  “ intoxicating  liquor  " are 
lawfully  sold  in  large  quantities  in  Ontario;  and,  if  Mr.  Scott's 
contention  as  to  the  meaning  of  the  words  in  sec.  152  is  correct, 
then,  as  I have  already  said,  the  Ontario  Legislature  and  the 
Governor  in  Council  have  misconceived  the  effect  of  the  Ontario 
Temperance  Act. 

I have,  however,  found  it  difficult  to  follow  Mr.  Scott's  argu- 
ment to  the  conclusion  he  wishes  me  to  reach.  Had  the  words  “ a 
law  prohibiting  the  sale  of  intoxicating  liquor  for  beverage  pur- 
poses ''  stood  alone,  without  any  other  provisions  in  the  Canada 
Temperance  Act  to  assist  in  interpreting  them,  I should  have 
been  strongly  inclined  to  hold  that  they  referred  to  substantial 
prohibition,  and  that  exceptions  from  the  category  of  liquors 
which  might  be  sold  under  a provincial  Act  would  not  exclude 
the  operation  of  Part  IY.  of  the  federal  Act  if  the  provincial  Act 
was  of  a substantially  prohibitory  character.  And  in  support  of 
this  view  I think  it  would  have  been  quite  proper  to  have  adopted 
the  course  contended'  for  by  Mr.  Rowell  and  have  looked  at  all  the 
then  existing  legislation  of  the  other  Provinces,  in  all  of  which, 
I think,  there  are  exceptions  of  some  sort  to  the  general  prohibi- 
tory character  of  the  law.  The  federal  legislation  was  intended 
to  implement  that  of  the  Provinces;  and,  while  there  is  nothing 
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on  its  face  to  indicate  that  it  was  specially  intended  to  implement 
provincial  legislation  already  in  existence,  it  is  difficult  to  believe 
that  Parliament  was  merely  anticipating  future  prohibitory  legis- 
lation of  the  peculiarly  stringent  character  suggested  by  the 
plaintiff.  We  are  not  limited,  however,  in  arriving  at  a conclu- 
sion upon  this  point,  to  the  few  words  of  the  phrase  in  question. 
The  whole  question  is  illuminated  by  the  concluding  words  of 
the  proviso  to  sec.  154,  which  exclude  from  the  operation  of  the 
section  “ any  intoxicating  liquor  which  under  the  laws  of  the 
Province  or  Territory  in  which  the  prohibition  is  in  force,  may 
be  lawfully  sold  therein.” 

The  argument  that  under  the  ejusdem  generis  rule  these  words 
are  applicable  only  to  liquor  for  sacramental,  medicinal,  manu- 
facturing or  commercial  purposes,  is  of  course  untenable.  Apart 
from  the  fact  that  any  such  construction  would  give  the  words  no 
real  meaning  at  all,  the  absence  of  the  word  “ other  39  before  the 
words  “ intoxicating  liquor  ” and  the  context  made  it  clear  that 
the  liquor  dealt  with  by  these  concluding  words  constitutes  as  a 
matter  of  construction  a separate  genus  from  those  already  enu- 
merated. 

Mr.  Scott  was  forged  to  admit  that,  unless  these  concluding 
words  could  be  limited  by  the  ejusdem  generis  rule,  then  it  would 
be  permissible  for  a provincial  Legislature,  after  Part  IV.  had 
been  validly  brought  into  operation,  from  time  to  time  to  modify 
its  existing  law  prohibiting  sales,  for  example  by  permitting  the 
sale  of  light  wines  or  beer,  and  that  there  would  follow  automatic- 
ally the  removal  of  the  ban  against  the  importation  into  the 
Province  of  the  liquor  so  permitted  to  be  sold.  But  he  argues 
that  there  can  be  no  such  exception  at  the  time  when  Part  IV.  is 
brought  into  effect.  This  would  lead  to  the  rather  absurd  result 
that  there  must  be  a rigid  prohibitory  law,  such  as  that  suggested 
by  the  plaintiff,  in  existencej  before  the  Province  may  apply  to 
bring  the  federal  Act  into  force,  but  that  the  day  after  the  federal 
Order  in  Council  is  passed,  the  Legislature  may  modify  its  strin- 
gent prohibitions  as.  much  as  it  pleases,  leaving  the  prohibition 
against  importation  still  operative  as  to  those  liquors  the  sale  of 
which  is  still  prohibited.  There  is  nothing  whatever  in  the 
language  of  the  proviso  to  sec.  154  to  indicate  that  it  is  limited  to 
any  future  action  of  the  provincial  Legislature.  And  I can  see 
nothing  in  the  context  or  in  the  intention  of  the  Act  to  justify 
any  such  construction.  On  the  contrary,  a reasonable  construc- 
tion of  the  combined  effect  of  sec.  152  and  the  proviso  to  sec.  .154 
is  that  they  enable  the  provincial  Legislature  to  secure,  by  means 
of  the  executive  action  of  the  federal  Government,  an  effective 
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prohibition  against  the  importation  into  the  Province  of  those 
classes  of  liqnor  which  the  provincial  legislation  says  may  not  be 
sold  therein. 

It  is  rather  significant,  as  a cine  to  the  meaning  which  Parlia- 
ment attached  to  the  word  “ prohibiting/’  that  Part  II.  of  the 
Canada  Temperance  Act  (R.S.C.  1906,  ch.  152),  which  when  in 
force  in  any  connty  or  city  makes  it  unlawful  to  sell  intoxicating 
liquor  therein,  and  by  sec.  132  expressly  excepts  ee  pure  native 
wines  made  from  grapes  grown  ” in  Canada,  is  headed  “ Prohi- 
bition.” 

I think  no  useful  purpose  will  be  served  by  devoting  too  much 
time  to  the  consideration  of  the  argument  advanced  by  Mr.  Rowell 
that  the  action  of  the  Governor  in  Council  upon  the  passage  of 
the  Legislature’s  resolution  was  conclusive  and  could  not  be 
inquired  into.  It  seems  clear  that  the  issue  of  the  proclamation 
for  the  holding  of  the  poll  under  sec.  152  is  permissive,  and  that 
the  federal  Government  might,  even  in  the  case  of  the  most  strin- 
gent provincial  prohibition  law,  as  a matter  of  federal  policy 
and  in  the  interest,  not  only  of  those  residents  of  the  Province 
who  might  desire  to  import  liquor  for  private  consumption,  but 
of  the  rest  of  Canada,  decline  to  put  Part  IV.  into  force.  And 
it  is  argued  that  the  Governor  in  Council  (i.e./in  substance  the 
federal  Cabinet),  in  determining  whether  or  not  the  occasion 
calls  for  the  exercise  of  the  power  to  issue  the  proclamation,  is 
acting  in  a quasi -judicial  capacity,  and  that,  having  decided  to 
issue  the  proclamation,  that  decision  is  final  and  conclusive  that 
the  provincial  law  in  question  comes  within  the  scope  of  sec.  152. 
There  are  numerous  cases  on  this  principle  (see,  for  example, 
Hodgins,  J.A.,  in  Murdoch  v.  Kilgour  (1915),  33  O.L.R.  412,  at 
pp.  423-5,  and  Wilson  v.  Esquimau  and  Nanaimo  Railway  Co., 
[1922]  1 A.C.  202)  ; but,  as  each  case  must  rest  upon  the  par- 
ticular language  of  the  legislation  in  question,  it  is  doubtful  what 
assistance  they  can  give  beyond  establishing  the  principle  that 
when  the  legislation  gives  judicial  or  quasi-judicial  power  to  an 
executive  body  the  exercise  of  its  powers  of , discretion,  if  within 
the  terms  of  the  legislation,  is  not  open  to  question  in  any  Court. 
The  judgment  of  the  Supreme  Court  of  Canada  in  Gold  Seal 
Limited  v.  Dominion  Express  Co.  (1921),  62  Can.  S.C.R.  424,  is 
relied  on  by  the  plaintiff.  There  it  was  held  that  the  proclama- 
tion for  the  holding  of  a poll  in  Alberta,  issued  under  sec.  152, 
was  invalid,  in  that  it  had  omitted  to  fix  the  date  upon  which  the 
prohibition  would  go  into  force,  as  required  by  para.  ( g ) of  that 
section.  It  is  one  thing,  however,  to  hold  that  a proclamation 
purporting  to  have  .been  issued  under  sec.  152  is  invalid  because 
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it  does  not  comply  with  the  requirements  of  the  Act  as  to  its 
form  and  contents,  and  quite  another  thing  to  hold  that  it  is 
beyond  the  power  of  the  Governor  in  Council  to  issue  any  procla- 
mation at  all.  If  there  were  any  real  doubt  in  my  mind  as  to 
the  scope  of  sec.  152,  I might  feel  constrained  to  deal  more  fully 
with  Mr.  Rowell’s  argument  as  to  the  binding  effect  of  the  execu- 
tive action  of  the  Dominion  Government,  but  the  matter  is  really 
an  extremely  complicated  one,  and  I fear  its  discussion  would 
extend  this  judgment  to  an  inordinate  length.  I think  I am  quite 
justified  in  leaving  it  for  a higher  court  to  deal  with,  if  it  should 
be  found  necessary  to  do  so,  upon  an  appeal  from  my  judgment. 

Both  because  the  Attorney-General  for  Ontario  is  not  the 
proper  defendant  against  whom  to  claim  the  relief  sought,  and 
because  upon  the  merits  the  plaintiff’s  contentions  as  to  the  con- 
struction of  the  Dominion  legislation  cannot  be  sustained,  for  the 
reasons  already  given,  the  action  must  be  dismissed  with  costs. 

The  plaintiff  appealed  from  the  judgment  of  Orde,  J. 

June  14  and  15.  The  appeal  was  heard  by  Meredith,  C.J.O., 
Maclaren,  Magee,  and  Ferguson,  JJ.A.,  and  Logie,  J. 

Scott , K.C.,  and  Haverson , K.C.,  for  the  appellant. 

Rowell , K.C.,  and  Bayly , K.C.,  for  the  defendant,  respondent. 

November  5.  Magee,  J.A. : — -The  plaintiff  appeals  from  the 
judgment  of  Orde,  J.,  dismissing  the  action.  It  is  necessary  to  see 
what  the  action  is  about. 

The  Legislature  of  the  Province  of  Ontario  had  before  the 
year  1920  enacted  various  statutes  restricting  the  sale  of  intoxi- 
cating liquors  in  the  Province. 

In  1919  the  Parliament  of  Canada  (by  10  Geo.  V.  ch.  8,  sec.  1) 
added  to  the  Canada  Temperance  Act  certain  new  sections  num- 
bered 152  to  155.  The  effect  of  these  is  that  (under  sec.  152.) 
upon  receipt  by  the  'Secretary  of  State  of  Canada  of  a certified 
copy  of  a resolution  passed  by  the  Legislative  Assembly  of  a 
Province  in  which  there  is  at  the  time  in  force  “ a law  prohibiting 
the  sale  of  intoxicating  liquor  for  beverage  purposes,”  requesting 
that  the  votes  of  the  electors  in  the  Province  may  be  taken  for  or 
against  the  forbidding  of  “the  importation  and  the  bringing  of 
intoxicating  liquors  into  such  Province,”  the  Governor  in  Council 
may  issue  a proclamation  setting  forth  a date  and  places  and 
officials  for  taking  such  votes  of  the  electors  upon  that,  question, 
and  (by  sec.  153)  if  more  than  one-half  of  the  total  number  of 
the  votes  cast  are  in  favour  of  such  prohibition,  “ the  Governor 
in  Council  shall  by  Order  in  Council  declare  the  prohibition  in 
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force/*  and  (by  sec.  154)  if  the  prohibition  is  declared  to  be  in 
force,  (a)  no  person  shall  import,  send,  take  or  transport  into 
such  Province  any  intoxicating  liquor;  and  punishment  by  fine 
and  imprisonment  for  any  violation  of  the  prohibition  is  provided 
(subsec.  2). 

The  plaintiff  alleges  that  on  the  27th  April,  1920,  the  Legis- 
lative Assembly  of  Ontario  passed  a resolution  requesting  that 
the  votes  of  the  electors  might  so  be  taken  for  or  against  such 
prohibition,  and  sent  to  the  Secretary  of  State  a copy  thereof 
certified  by  the  Speaker  and  Clerk  of  the  Legislative  Assembly, 
who  stated  in  their  certificate  that  there  was  then  in  force  in 
Ontario  a law  prohibiting  the  sale  of  intoxicating  liquors  for 
beverage  purposes;  and  that  thereupon  the  Governor  in  Council 
issued  a proclamation  for  taking  the  vote,  and  that  the  vote  was 
taken,  and  there  was  a majority  in  favour  of  the  said  prohibition, 
and  the  Governor  in  Council,  by  Order  in  Council  of  the  18th 
June,  1921,  declared  (under  sec.  153)  the  said  prohibition  in 
force,  whereby  the  plaintiff,  a resident  of  Ontario,  has  since  been 
prevented  from  importing  into  Ontario  intoxicating  liquors  of 
any  kind,  and  heavy  penalties  and  imprisonment  are  imposed  for 
violation  of  the  prohibition. 

The  plaintiff  then  alleges  that  secs.  41,  45,  and  139  of  the 
Ontario  Temperance  Act  permitted  the  sale  in  Ontario  for  bever- 
age purposes  of  all  kinds  of  intoxicating  liquors,  and  that  sec.  44 
permitted  manufacturers  of  native  wines  from  grapes  grown  in 
Ontario  to  sell  in  Ontario  such  wines  of  unlimited  alcoholic 
strength  for  beverage  purposes,  and  such  wines  as  usually  sold 
are  intoxicating  liquors;  and  that,  by  reason  of  those  sections,  the 
resolution  of  the  Legislative  Assembly  was  unauthorised,  illegal, 
and  ultra  vires. 

The  plaintiff  further  sets  out  that  the  Liquor  Transportation 
Act,  1920,  passed  by  the  Legislature  of  the  Province,  10  & 11 
Geo.  V.  ch.  80,  whereby  transportation  or  carrying  of  liquor 
within  Ontario  for  sale  and  consumption  therein,  except  such  as 
may  be  lawfully  sold  therein,  is  prohibited,  was  not  te  come  into 
force  until  after  the  Governor  in  Council  had  made  the  declaration 
under  sec.  153  of  the  Canada  Temperance  Act. 

And  the  plaintiff  asks  a declaration:  (1)  that  Ontario  was 
not  a Province  in  which  there  was  in  force  a law  prohibiting  the 
sale  of  intoxicating  liquor  for  beverage  purposes;  (2)  that  the 
resolution  of  the  Legislative  Assembly  was  untrue  and  was  unau- 
thorised, illegal,  and  ineffectual  to  justify  the  proceedings  taken 
thereon;  (3)  that  the  Order  in  Council  was  ineffective,  inopera- 
tive, or  insufficient  to  bring  into  force  in  Ontario  the  prohibition 
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of  importation;  (4)  that  the  plaintiff  was  entitled  to  import 
intoxicating  liquors;  and  (5)  such  other  declaration  as  he  may  be 
entitled  to  in  the  circumstances. 

It  thus  appears  that  the  plaintiff  seeks  to  have  it  declared  that 
a proclamation  of  the  Dominion  Government,  the  action  of  electors 
under  a Dominion  law,  and  the  consequent  Order  in  Council, 
are  invalid,  and  the  Dominion  statute  is  not  in  force  in  this 
Province;  and  he  asks  this  behind  the  back  of  the  Dominion 
Government,  and  brings  his  action  only  against  the  Attorney- 
General  for  the  Province. 

The  Legislative  Assembly  of  Ontario  merely  passed  a resolution 
requesting  that  a vote  be  taken.  There  was  nothing  to  prevent 
that  body  or  any  other  public  body  in  Ontario  making  such  a 
request.  What  effect  would  be  given  to  it  was  entirely  a matter 
for  the  Dominion  authorities.  The  Speaker  and  the  Clerk  of 
the  Legislative  Assembly  took  upon  themselves  to  inform  the 
Secretary  of  State  of  their  view  of  the  effect  of  the  law  in  'Ontario, 
but  it  was  for  the  Governor  in  Council  to  satisfy  himself  of  the 
actual  state  of  the  law  in  the  Province  before  taking  any  action 
upon  the  request. 

No  authority  has  been  cited  nor  have  I been  able  to  find  any 
which  would  make  the  Attorney-General  for  the  Province  the 
proper  person  to  maintain  or  uphold  proceedings  of  the  Dominion 
Government,  except  so  far  as  it  may  be  necessary  for  him  in 
acting  for  the  Crown  in  enforcing  them.  With  equal  reason  the 
Attorney-General  for  British  Columbia  or  for  Quebec  might  be 
made  defendant  because  the  plaintiff  was  prevented  from  sending 
liquor  from  those  Provinces  into  Ontario. 

So  far,  therefore,  as  regards  the  Canada  Temperance  Act  and 
the  proceedings  of  the  Governor  in  Council,  the  action  is  not 
properly  constituted  and  was  rightly  dismissed,  and  the  amend- 
ment asked  for  at  the  trial  was  rightly  refused. 

In  so  far  as  the  Ontario  Liquor  Transportation  Act,  1920,  is 
concerned,  that  merely  requires  (sec.  10)  that  before  it  takes 
effect  the  Governor-General  in  Council  shall  make  the  declaration 
provided  for  in  sec.  153  of  the  Dominion  Act.  That  declaration 
was  made,  and  the  Act  would  come  into  force  on  the  proclamation 
of  the  Lieutenant-Governor.  The  validity  of  the  Act  as  within 
the  jurisdiction  of  the  Legislature  was  not  attacked,  and  it  rested 
with  the  Legislature  itself  to  fix  the  date  of  its  coming  into  force. 
It  was  put  forward  as  an  additional  consequential  hardship  on  the 
plaintiff.  No  declaration  was  asked  with  regard  to  it,  and  under 
the  claim  for  general  relief  by  declaration  the  action  as  to  it  was 
rightl y di  smi ssed . 
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The  appeal,  therefore,  in  my  view  fails.  In  the  absence  of 
the  proper  parties,  I express  no  opinion  on  the  questions  whether, 
within  the  meaning  of  Parliament,  the  law  of  Ontario  did  pro- 
hibit the  sale  of  intoxicating  liquor  for  beverage  purposes,  or  the 
other  questions  involved. 

Maclaren,  J.A.,  agreed  with  Magee,  J.A. 

Logie,  J. : — Agreeing  as  I do  with  the  able  and  exhaustive  - 
judgment  of  the  learned  trial  Judge,  I find  very,  little  to  add. 

I agree  that  the  plaintiff  has  no  status,  and  that  this  action 
will  not  lie  against  the  Attorney-General  for  the  Province  of 
Ontario. 

I would  dismiss  it  in  limine , on  the  ground  that  no  action 
can  be  brought  by  a subject  against  the  Crown  for  a declaration 
as  to  what  the  law  is.  No  legislation  creates  the  Attorney-General 
for  Ontario  a representative  to  be  sued  in  an  action  such  as  this. 
Nor  can  a private  individual  hale  him  into  court  to  defend  the 
provisions  of  a law  enacted  by  the  Parliament  of  Canada. 

There  is  no  warrant  or  authority,  no  statute  or  precedent,  for 
such  an  action — and  in  principle  it  is  vicious. 

By  sec.  92,  para.  14,  of  the  British  North  America  Act,  it  is 
true,  each  Province  is  charged  with  the  administration  of  justice 
within  its  borders,  but  the  fact  that  the  Attorney-General  for  the 
Province  is  the  administrative  officer  to  carry  out  this  duty  falls 
far  short  of  being  a warrant  for  the  course  of  procedure  taken  by 
the  plaintiff  in  this  case. 

I am  of  opinion,  moreover,  that  the  learned  trial  Judge  exer- 
cised a sound  discretion  in  refusing  to  add,  at  the  trial,  the 
Attorney-General  for  Canada  as  a defendant. 

At  that  stage  the  amendment  sought  would  have  had  the 
effect  of  recasting  the  whole  action  and  of  beginning  a new  one — 
clearly  it  was  too  late.  Nor  should  we  at  a still  later  stage  permit 
an  amendment  which  would  only  result  in  sending  the  case  down 
for  trial  anew,  against  a totally  different  person. 

If  the  plaintiff  conceives  that  he  has  any  such  course  open  to 
him,  he  must  begin  afresh  against  the  person  who,  he  now  thinks, 
is  the  proper  defendant. 

It  is  not  necessary,  for  this  reason,  to  pass  upon  the  contention 
of  the  defendant  that  this  action  is  in  essence  an  attempt  to  review 
the  decision  of  the  Governor-General  in  Council  under  secs.  152 
and  153  of  the  Canada  Temperance  Act.  This  is  a matter  which 
can  well  be  left  to  be  decided  in  the  new  action,  but  the  real  merits 
of  this  case  should  not,  I think,  be  passed  over  by  us. 
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Both  parties  argued  the  case  upon  the  merits  at  great  length, 
at  the  trial  and  before  us,  and  pressed  for  a decision  thereon. 
Moreover,  should  another  court  be  of  opinion  that  the  action  is 
properly  constituted,  it  is  well  to  have  the  opinions  of  the  appel- 
late Judges  before  it.  • 

The  question  is  a simple  one,  namely,  whether  the  Ontario 
Temperance  Act,  as  it  stood  on  the  27th  April,  1920,  was  “ a law 
prohibiting  the  sale  of  intoxicating  liquors  for  beverage  purposes/’ 
as  that  phrase  is  used  in  sec.  152  (Part  IV.)  of  the  Canada  Tem- 
perance Act,  as  enacted  in  1919.  It  is  not,  in  my  opinion,  a ques- 
tion whether  the  Ontario  Temperance  Act  is  a prohibitory  law  in 
the  abstract,  but  whether  it  is  the  kind  of  law  which  the  Dominion 
legislation  intended  to  call  prohibitory. 

That  the  Ontario  Temperance  Act  is  prohibitory  legislation,  in 
the  sense  that  it  is  so  understood  by  the  public,  is  not  susceptible 
of  effective  contradiction. 

In  Canada,  forbidding  the  use  of  intoxicating  liquor  for  bever- 
age purposes  has  always  been  the  characteristic  of  prohibitory 
legislation  so-called ; and  prohibitory  legislation  with  regard  to 
intoxicating  liquors,  though  generally  prohibitive,  has  always  con- 
tained certain  well-known  exceptions. 

These,  however,  have  never  prevented  such  legislation  from 
being  popularly  understood  and  regarded  as  prohibitory;  and, 
looking  at  the  whole  Act  and  considering  it  in  the  light  of  its 
history,  I have  no  doubt  that  the  Parliament  of  Canada  has  used 
the  words  set  out  above  in  their  popular  sense,  a meaning  well- 
established  in  the  minds  of  the  people  for  half  a century,  namely, 
partial  not  total  prohibition. 

I would  dismiss  the  appeal  with  costs. 

Perguson-,  J.A. — This  action  is  brought  against  the  Attorney- 
General  for  Ontario  for  a declaration  that  Part  IV.  of  the  Canada 
Temperance  Act  was  not,  by  an  order  of  the  Governor-General 
in  Council,  dated  the  18th  day  of  June,  1921,  made  applicable  to 
Ontario.  The  plaintiff  says  that  such  Order  in  Council  could  not 
be  effectively  made  because  it  was  a condition  precedent  to  the 
making  of  such  an  order  that  there  was,  at  *the  time  of  the  making 
of  the  order,  a law  in  force  in  Ontario  prohibiting  the  sale  of 
liquor  for  beverage  purposes,  and  he  says  no  such  law  was  in  force, 
because  the  Ontario  Temperance  Act,  relied  upon  by  the  Governor 
in  Council  as  the  foundation  for  the  order  attacked,  permits  the 
sale  for  beverage  purposes  of  native  wines,  admittedly  intoxi- 
cating. The  learned  trial  Judge  was  of  opinion  that  the  Attorney- 
General  for  Ontario  was  not  a proper  party  to  such  an  action. 
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He  disposed  of  the  defendant's  contention  that  he  is  not  a proper 
party,  and  of  the  plaintiff's  application  to  add  the  Attorney- 
General  for  the  Dominion,  in  the  following  extract  from  his 
reasons  for  judgment  (setting  out  a part  of  the  reasons  of  Orde,  J., 
supra) . • 

If  Part  IV.  of  the  Canada  Temperance  Act  is  in  force  in 
Ontario,  it  seems  to  me  that  para.  14  of  sec.  92  of  the  British  North 
America  Act  imposes  upon  the  Crown,  in  the  right  of  the  Prov- 
ince, the  duty  and  obligation  to  administer  the  Act. 

Section  92  of  the  British  North  America  Act,  and  para.  14 
thereof,  read: — 

“ 92.  In  each  Province  the  Legislature  may  exclusively  make 
laws  in  relation  to  matters  coming  within  the  classes  of  subjects 
next  hereinafter  enumerated,  that  is  to  say, — 


“ 14.  The  administration  of  justice  in*  the  Province,  including 
the  constitution,  maintenance,  and  organisation  of  Provincial 
Courts,  both  of  civil  and  of  criminal  jurisdiction,  and  including 
procedure  in  civil  matters  in  those  Courts." 

By  Order  in  Council  dated  the  15th  January,  1915,  made 
under  the  Executive  Council  Act,  R.S.O.  1914,  ch.  43,  the  admin- 
istration of  civil  and  criminal  justice  is  assigned  to  the  Attorney- 
General  for  the  Province. 

True  it  is  that  sec.  129  of  the  Canada  Temperance  Act  enables 
a prosecution  under  the  Canada  Temperance  Act  to  be  brought 
by  or  in  the  name  of  any  person,  but  I find  nothing  in  the  Act 
which  relieves  or  purports  to  relieve  the  Crown,  in  the  right  of 
the  Province,  from  administering  this  law  as  distinct  from  any 
other  law  in  force  in  the  Province.  Section  129  of  the  Canada 
Temperance  Act  reads : — 

"129.  Any  prosecution  for  any  such  penalty  or  punishment 
may  be  brought  by  or  in  the  name  of  the  collector  of  Inland 
Revenue  within  whose  official  division  the  offence  was  committed, 
or  by  or  in  the  name  of  any  person." 

I am,  for  these  reasons,  of  opinion  that,  if  Part  IV.  of  the 
Canada  Temperance  Act  be  in  force  in  the  Province,  the  Attorney- 
General  for  the  Province  not  only  has  power  to  enforce  it,  but 
would  be  remiss  in  his  duty  to  the  Crown,  in  the  right  of  the 
Province,  whose  legal  representative  he  is,  were  he  to  refuse  or 
neglect  to  prosecute  for  any  offence  against  Part  IV.  of  the  Canada 
Temperance  Act. 

But  I do  not  think  it  necessary  to  the  maintenance  of  the 
plaintiff's  action  to  hold  that  the  Attorney-General  is  obligated  to 
prosecute.  It  is,  I think,  enough  that  he  is  one  of  the  persons 
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empowered  to  prosecute,  and  asserts  that  right-  It  must  be 
conceded  that  the  Attorney-General  for  Ontario  asserts  that  Part 
IV.  of  the  Act  is  now  applicable  to  this  Province,  and  claims 
power  and  right  to  prosecute  thereunder,  for  both  here  and  in  the 
Court  below  his  counsel  maintained  that  this  Act  was  applicable 
to  Ontario,  and  was  enforceable  by  the  Attorney-General  for 
Ontario.  He  asked  and  obtained  from  ;the  trial  Judge  an 
expression  of  opinion,  if  not  a formal  declaration,  that  the  Order 
in  Council  attacked  was  valid  and  that  Part  IV.  of  the  Canada 
Temperance  Act  was  in  force  and  applicable  to  Ontario,  and  he 
joined  with  the  plaintiff’s  counsel  in  his  request  to  this  Court  to 
affirm  the  judgment  on  that  ground.  For  these  reasons,  I am  of 
opinion  that  the  Attorney-General  for  Ontario  is  one  at  least  of 
the  persons  against  whom  the  action  might  be  maintained,  and 
that  therefore  the  learned  trial  Judge  erred  in  dismissing  the 
plaintiff’s  application  to  add  the  Attorney-General  for  Canada  as 
a party. 

That  brings  me  to  the  question : Is  it  within  the  power  of  the 
Court  to  maintain  an  action,  at  the  suit  or  instance  of  one  who 
has  not  been  damaged,  but  who  claims  only  that  his  freedom  of 
action  is  interfered  with  by  an  assertion  of  right  by  the  Crown, 
which  right  the  plaintiff  believes  to  be  without  legal  justification? 

In  considering  the  foregoing  proposition,  one  must  keep  in 
mind  that  there  is  or  may  be  a material  difference  between  what 
the  Court  can  do  and  what  it  will  do.  What  it  can  do  is  a matter 
of  positive  law;  wdiat  it  will  do  a matter  of  judgment  or  discre- 
tion depending  on  the  facts  and  circumstances  of  each  case,  and 
the  practice  established  by  rules,  statutes,  or  binding  authority. 

In  argument,  counsel  for  the  appellant  cited  Gold  Seal  Limited 
v.  Dominion  Express  Co.,  62  Can.  S.C.R.  424,  as  shewing: — 

(1)  That  it  was  a condition  precedent  to  the  exercise  of  the 
power  granted  bw  the  Canada  Temperance  Act  to  the  Governor- 
General  in  Council  that  there  shall  be  a law  prohibiting  the  sale  of 
intoxicating  liquor  in  force  in  the  Province. 

(2)  That  the  Court  may  determine  whether  or  not  such  an 
Order  in  Council  is  valid  without  there  being  before  the  Court  any 
one  to  represent  the  Crown  in  the  right  of  the  Dominion. 

Electric  Development  Co.  of  Ontario  v.  Attorney-General  for 
Ontario  (1917),  38  O.L.R.  383,  [1919]  A.C.  687,  sec.  16  of  the 
Judicature  Act,  R.S.O.  1914,  eh.  56,  Daniell’s  Chancery  Practice, 
8th  ed.  p.  47,  Dyson  v.  Attorney -General,  [1911]  1 K.B.  410,  and 
Burgh  es  v.  Attorney-General,  [1912]  1 Ch.  173,  were  cited  for  the 
proposition  that  a person  affected  by  any  statute  or  law  may  apply 
to  the  Court  for  a declaratory  judgment,  and  that  whether  such  a 
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judgment  will  or,  will  not  be  prouonced  is  a matter  resting  in  the 
sound  judicial  discretion  of  the  Court,  and  that  the  Attorney- 
General  is  the  proper  party  to  such  an  action. 

Attorney-General  for  Australia  v.  Colonial  Sugar  Refining  Co., 
[1914]  A.C.  237,  Eastern  Trust  Co.  v.  McKenzie  Mann  & Co. 
Limited , [1915]  A.C.  750,  Foran  v.  Attorney-General,  [1915] 
1 Oh.  703,  Attorney-General  v.  Foran,  [1916]  2 A.G.  128,  Esqui- 
mau and  Nanaimo  Railway  Co.  v.  Wilson,  [1920]  A.C.  558,  and 
In  re  Clay,  [1919]  1 Ch.  66,  were  cited  to  us  as  cases  dealing  with 
what  considerations  and  principle  ought  to  guide,  limit,  or  control 
the  action  of  the  Court  in  exercising  its  discretionary  power  of 
granting  or  refusing  a merely  declaratory  judgment. 

The  English  Rule  or  Order  and  sec.  16(5)  of  our  Judicature 
Act  are  in  the  same  words,  and  the  practice  of  the  Court  is  sum- 
marised in  DanielPs  Chancery  Practice,  8th  ed.,  pp.  688,  689,  in 
these  words  :■ — - 

“ Formerly  it  was  not  the  practice  of  the  Court  to  declare  the 
rights  of  parties  except  in  cases  where  immediate  relief  could  be 
given,  although  such  relief  might  be  merely  incidental;  and 
although  the  Chancery  Procedure  Act,  1852,  conferred  a more 
extended  power  of  making  declarations^  yet  it  was  held  that  such 
declarations  could  only  be  made  in  cases  where  the  plaintiff  might 
have  obtained  consequential  relief  if  he  had  asked  for  it. 

“ In  1883,  however,  the  practice  was  altered  in  the  above  respect, 
and  no  action  or  proceeding  is  now  open  to  objection  on  the  ground 
that  a merely  declaratory  judgment  or  order  is  sought  thereby,  and 
the  Court  may  make  binding  declarations  of  right,  whether  any 
consequential  relief  is  or  could  be  claimed,  or  not.  Under  this  rule 
the  Court  has  power  to  declare  the  rights  of  parties  without  grant- 
ing any  other  relief  soil,  in  cases  where  such  a declaration  is  suffi- 
cient to  put  a stop  to  the  dispute  between  the  parties.  The  power, 
however,  is  discretionary,  and  will  be  used  with  caution.  The 
declaration  sought  must  not  be  merely  speculative  nor  embarras- 
sing, but  definite  and  useful.  It  must  be  ancillary  to  the  putting  in 
suit  of  some  legal  right.  The  mere  fact  that  the  defendant  is 
threatening  legal  proceedings  gives  the  plaintiff  no  right  to  come  to 
the  Court  for  a declaration  that  the  defendant  has  no  cause  of 
action  against  him,  nor  does  the  fact  that  the  defendant  is  alleging 
a title  to  property,  of  itself  entitle  the  plaintiff  to  a declaration 
that  no  such  title  exists.  In  the  case  last  cited  (Otfin  v.  Rockford, 
[1906]  1 Ch.  342),  it  was  laid  down  that  the  plaintiff  must  have 
a cause  of  action  against  the  defendant;  this,  however,  sroes  too  far, 
since  it  is  well  settled  that  if  the  claim  set  up  by  the  defendant  is  a 
hindrance  to  the  plaintiff  in  the  exercise  of  his  rights,  or  will 
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expose  him  to  liability  if  he  disregards  it,  he  may  come  to  the  Court 
for  a declaration  that  the  claim  so  set  up  is  not  well  founded.  Thus, 
where  a lessor  refused  to  grant  a license  to  his  tenant  to  assign, 
except  upon  conditions  which  he  had  no  right  to  impose,  the  Court 
has  made  a declaration  that  the  tenant  might  lawfully  assign  dis- 
regarding the  conditions.” 

The  law  thus  laid  down  is  epitomized  in  para.  (5)  of  sec.  16  of 
the  Ontario  Judicture  Act,  which  reads : — 

“ No  action  or  proceeding  shall  be  open  to  objection  on  the 
ground  that  a merely  declaratory  judgment  or  order  is  sought 
thereby,  and  the  Court  may  make  binding  declarations  of  right, 
whether  any  consequential  relief  is  or  could  be  claimed  or  not.” 

The  Canadian  cases  on  this  section  will  be  found  in  Holmested^s 
Judicature  Act,  pp.  37  and  39. 

In  the  case  at  bar,  the  following  propositions  seem  to  me  to  be 
established : ( 1 ) that  the  litigation  cannot  be  described  as  frivolous 
or  vexatious;  (2)  that  in  it  are  raised  important  and  difficult  ques- 
tions of  law;  (3)  that  the  determination  of  these  questions  may 
affect  the  freedom  of  action  of  the  plaintiff  and  of  thousands  of 
others  who  desire  to  import  liquor;  (4)  that  it  is  in  the  interest  of 
the  due  administration  of  justice  that  any  doubt  as  to  whether  an 
Act  so  materially  affecting  the  public  is  in  force  here  should  be 
removed — by  legislative  or  judicial  action;  (5)  that  the  Attorney- 
General  for  Ontario  has,  and  asserts,  a power  and  right  (if  not 
a duty)  to  prosecute  for  breaches  of  the  Canada  Temperance  Act, 
and  that  Part  IV.  thereof  is  applicable  to  Ontario,  and  that  such 
claim  is  a hindrance  to  the  plaintiff  in  the  exercise  of  his  alleged 
right  to  import,  because,  if  he  ignores  the  claim  of  the  Attorney- 
General  for  Ontario,  he  will  submit  himself  to  liability  to  prose- 
cution by  the  Attorney-General;  (6)  that  for  the  purpose  of 
determining  whether  or  not  Part  IV.  of  the  Canada  Tem- 
perance Act  is  applicable  to  this  Province,  the  Attorney-General, 
for  Ontario  is  the  proper  officer  to  represent  the  Crown,  and  is 
therefore  both  a proper  and  necessary  party  to  this  action;  (7)  that 
some  one  representing  the  Crown  in  the  right  of  the  Dominion  is 
a proper  party. 

During  the  argument,  the  late  Chief  Justice  of  Ontario,  Sir 
William  Meredith,  discussed  many  of  the  questions  with  Mr.  Bayly 
and  Mr.  Scott,  and  I quote  some  of  the  discussions : — 

The  Chief  Justice  to  Mr.  Bayly  and  his  replies : — 

“ The  validity  of  no  Act  is  here  attacked;  only  the  Order  in 
Council  bringing  in  the  Act.  The  whole  case  hangs  on  the  Order 
in  Council.” 

“ Has  not  this  man  the  right  to  attack  that  Order  in  Council  in 
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some  way,  and  can  you  suggest  a more  convenient  way  than  this? 
A.  Let  him  deliver  to  an  express  company.” 

The  Chief  J ustice : “ What  procedure  would  you  suggest  for 
him  to  adopt  in  attacking  an  Order  in  Council  ? A.  In  the  case  of 
liquor  tendered  to  an  express  company  and  the  express  company 
refusing  to  take  it,  they  may  be  sued.” 

The  Chief  J ustice : “ He  could  not  get  any  further  than  this 
Court ; the  case  could  not  get  to  the  Supreme  Court.  A.  He  could 
get  by  leave  to  the  Privy  Council  in  any  action ; the  Privy  Council 
can  give  leave.” 

The  Chief  J ustice : “ Surely  a citizen  is  not  to  bring  other 

people  into  litigation  ?” 

Discussion  between  the  Chief  Justice  of  Ontario  and  Mr. 
Scott : — 

The  Chief  Justice:  “ One  must  assume  that  the  Dominion 

legislation  was  based  upon  the  idea  that  all  the  requisite  steps  had 
been  taken,  and  it  strikes  me  as  an  extraordinary  thing  that  that 
question  could  be  decided  adversely  to  the  Dominion  in  the  absence 
of  anybody  to  speak  upon  its  behalf.” 

Mr.  Scott:  “Now  it  is  quite  possible  also  that  as  To  the  merits 
of  the  case  it  is  proper  to  ask  for  a decision  of  this  Court,  that  is 
to  say,  it  should  follow  the  course  taken  by  the  learned  trial  Judge 
and  decide  the  point  whether  there  is  a law  in  existence  prohibiting 
the  import,  assuming  the  case  to  be  properly  constituted.” 

The  Chief  J ustice : “ I prefer  to  follow  the  course  taken  by  the 
highest  authority.  It  is  very  bad  practice  to  decide  anything  except 
what  is  necessary  for  the  determination  of  a case.” 

Mr.  Scott:  “But  when  there  are  two  branches  of  the  case, 

either  of  which  may  decide  it,  then  that  is  a different  thing.  But 
you  will  see  in  looking  at  the  notes  that  the  Attorney-General  ex- 
pressly requested  a decision  of  the  trial  Judge  upon  that  question.” 
I agree  with  the  view  expressed  by  the  late  Chief  Justice  that 
there  should  be  some  one  before  the  Court  to  represent  the  Crown 
in  the  right  of  the  Dominion  before  we  determine  the  validity  of 
the  Order  in  Council  of  the  Dominion,  and  also  that  we  should  not 
attempt  to  decide  more  than  is  necessary  for  the  determination  of 
the  appeal,  and  I have  reached  the  following  conclusions  : — 

That  this  action  is  maintainable  against  the  Attorney- General 
for  Ontario,  and  that  the  learned  trial  Judge  erred  in  treating  the 
plaintiff’s  application  to  add  the  Attorney-General  for  Canada  as 
an  attempt  to  substitute  a defendant,  and  thereby  constitute  a 
new  action,  rather  than  as  an  application  to  add  a proper  party  to 
an  action  commenced  against  a proper  and  necessary  party. 

That  the  publication  of  the  Order  in  Council  attacked  and  the 
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assertion  by  the  defendant  that' the  said  Order  in.  Council  has  made 
applicable  to  this  Province  the  provisions  of  Part  IY.  of  the  Ganada 
Temperance  Act  is  a hindrance  to  the  plaintiff  in  the  exercise  of  his 

rights. 

That,  if  the  plaintiff  disregards  the  claim  of  the  defendant,  he 
will  be  exposed  to  liability. 

That  for  the  testing  of  the  legality  of  a claim  of  the  Crown, 
the  Attorney-General  for  Ontario  is  a proper  person  to  sue. 

That  the  proceeding  here  taken  is  a convenient  method  of  having 
the  right  determined. 

That  the  Courts  and  the  Attorney-General  should  facilitate 
rather  than  hamper  the  plaintiff  in  his  bond  fide  attempt  to  settle 
a doubtful  question  affecting  the  rights  and  liberty  of  many. 

For  these  reasons,  I am  of  opinion  that  we  should  now  add  the 
Attorney-General  for  the  Dominion  as  a party  defendant,  and 
direct  the  case  to  be  retried,  if  the  new  defendant  so  desires,  or 
re-argued  before  another  Court  if  the  new  defendant  consents; 
the  costs  of  the  former  trial,  argument,  and  this  order  to  be  costs 
in  the  cause. 

Meredith,  C.J.O.,  died  while  the  case  was  standing  for  judg- 
ment. 

Appeal  dismissed  with  costs  (Ferguson,  J.A.,  dissenting). 


[APPELLATE  DIVISION.] 

Uiedricla  v.  St.  Lawrence  Underwriters  Agency  of  Western 

Assurance  Co. 

Insurance  {Fire) — Proofs  of  Loss — Misrepresentations — Fraud — Claim 
of  Assured  Vitiated — Ontario  Insurance  Act , sec.  19 4,  condition  20 — 
Return  of  Premiums. 

In  an  action  upon  a policy  of  fire  insurance  it  was  found  that  the  plain- 
tiff had  made  dishonest  misrepresentations  in  his  proofs  of  loss,  and 
the  Court,  giving  effect  to  statutory  condition  20  (Ontario  Insurance 
Act,  sec.  194),  dismissed  the  action,  and  refused  to  order  the  return 
of  the  premiums. 

Appeal  by  the  plaintiff  and  cross-appeal  by  the  defendants 
from  the  judgment  of  Mowat,  J.,  at  the  trial. 

By  the  action  the  plaintiff  sought  to  recover  $4,023,  upon  a 
policy  of  insurance,  for  loss  or  damage  by  destruction  of  a dwell- 
ing-house by  fire,  and  $493.90  for  loss  of  goods. 

The  trial  Judge  gave  judgment  for  the  plaintiff  for  $1,200 
without  costs. 
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April  9.  The  appeal  was  heard  by  Riddell,  Latchford, 
Middleton,  and  Logie,  JJ. 

J . E.  Taylor , for  the  plaintiff. 

A.  C.  Heighington , for  the  defendants. 

April  10.  The  judgment  of  the  Court  was  read  by  Riddell, 
Assurance  ^ ’ : — case,  argued  before  us  yesterday,  is  an  appeal  by  the 
Co.  plaintiff  from  the  decision  of  Mr.  Justice  Mowat,  and  also 
a cross-appeal  by  the  defendants;  we  dismissed  the  appeal  by  the 
plaintiff  yesterday,  on  the  grounds  then  stated,  and  reserved  judg- 
ment to  consider  the  appeal  by  the  defendants. 

Apparently  there  was  a very  considerable  over-insurance  in 
this  case;  we  do  not,  however,  proceed  upon  that  ground,  as 
nothing  turns  upon  what  took  place  on  the  placing  of  the  insur- 
ance ; but  when  the  fire  did  take  place,  as  it  did,  and  proofs  of  loss 
came  to  be  put  in,  the  insured  fraudulently  misstated  the 
amount  of  his  loss.  That  is  a conclusion  which  no  trial  Judge 
arrives  at  without  great  hesitation  and  a close  scrutiny  of  all  the 
evidence;  the  learned  trial  Judge  has  found,  on  wholly  sufficient 
evidence — conclusive  evidence  indeed — that  there  were  dishonest 
misrepresentations  in  these  proofs  of  loss;  this,  of  course,  is  fraud 
within  the  meaning  of  the  statute.  For  a reason  which  has  not 
been  made  to  appear,  the  learned  Judge  did  not  give  effect  to 
that  finding;  and  his  decision  is  appealed  against,  in  reliance 
upon  statutory  condition  20  * set  forth  in  the  well-known 
section  (194)  of  the  Ontario  Insurance  Act  which  invalidates 
the  claim  of  a plaintiff  if  there  are  fraudulent  misrepresentations. 

We  have  come  to  the  conclusion  that  there  is  no  reason  for 
not  giving  full  effect  to  the  statute  and  to  the  finding  of  the  trial 
Judge.  In  doing  this,  we  do  not  consider  that  we  are  in  any 
sense  favouring  or  protecting  the  insurance  companies,  but 
that  we  are  protecting  honest-  insurers  and  the  public  at  large. 
Insurance  companies  must  of  necessity  base  their  premiums  upon 
the  amount  of  loss  they  have  a right  to  expect;  and  they  must  be 
protected  by  the  law  from  dishonest  . claims,  and  thus  honest 
persons  effecting  insurances  are  protected  from  undue  increase 
of  premium.  The  Supreme  Court  of  Canada  is,  if  anything, 
becoming  more  strict  in  the  application  of  these  terms,  and  is 
giving  full  effect  to  the  Act  and  to  the  defences  raised  by  insur- 
ance companies.  And  so  we  see  no  reason  whatever  for  not 

* “ 20.  Any  fraud  or  false  statement  in  any  statutory  declaration, 
in  relation  to  any  of  the  above  particulars  ” — that  is,  the  particulars 
required  by  condition  18(c) — “shall  vitiate  the  claim  of  the  person 
making  the  declaration.” 
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applying  the  section  to  which  I have  referred  to  this  case,  thereby 
.invalidating  the  claim  of  the  plaintiff  and  dismissing  his  action. 

The  appeal  of  the  defendants  then  will  be  allowed  and  the 
action  will  be  dismissed  with  costs. 

Under  other  circumstances  the  premiums  might  be  ordered 
to  be  repaid,  but  this  is  not  a case  of  that  kind ; the  policy  itself 
appears  to  be  perfectly  valid,  bnt  what  happened  was  that  the 
unfortunate  plaintiff — because,  in  any  view,  he  is  unfortunate — 
took  it  upon  himself  to  make  fraudulent  misstatements  and  thereby 
prevented  himself  from  recovering  what  he  would  otherwise  have 
received. 

Appeal  of  the  defendants  allowed. 


[MIDDLETON,  J.] 

Re  Buckley. 

Will — Construction — Gift  of  Estate  in  Trust  to  Executor  ( Husband ) — 

Failure  to  Name  Beneficiary — Intestacy — Trustee  Act,  sec.  58. 

The  will  of  the  testatrix  was  drawn  by  herself.  She  used  a printed 
form  of  a will,  filling  up  or  endeavouring  to  fill  up  the  blanks.  The 
document  was  duly  executed  and  was  admitted  to  probate.  It  was 
in  part  as  follows:  “ Having  full  confidence  in  the  persons  after- 

named  as  executors  and  trustees  . . . I do  hereby  give  . . . 
and  make  over  to  and  in  favour  of  my  husband  W.  B.  . . . and 
the  survivor  of  them  as  trustee  and  in  trust  for  the  purposes  after- 
mentioned  the  whole  estate  and  effects  . . . belonging  to  me  and 

that  shall  belong  to  me  at  the  time  of  my  decease  . . . and  I 

nominate  and  appoint  the  said  W.  B.  , . . and  the  survivor  of  them 
to  be  my  sole  executors  and  trustees  of  this  my  will  but  declaring 
that  these  presents  are  granted  in  trust  always  for  the  purposes 
aftermentioned  viz.  (first)  I direct  my  executors  and  trustees  to 
first  pay  my  just  debts  funeral  and  testamentary  expenses  (second) 
I give  devise  and  bequeath  unto:” — Then  followed  a blank,  not 
filled  in,  and  then  a formal  clause  reserving  life-rent,  etc.  Besides 
her  husband,  named  in  the  will,  the  testatrix  left  her  surviving  an 
infant  daughter.  For  the  executor,  the  husband,  it  was  contended 
that  the  whole  estate  was  given  to  him,  charged  with  the  payment 
of  debts,  etc.:  — 

Held,  that,  as  the  will  contained  the  strongest  possible  words  of  trust 
and  nothing  to  cut  them  down,  and  the  testatrix  had  not  declared 
her  intention  as  to  the  beneficiary,  it  must  be  found  that  her 
property  passed  as  upon  an  intestacy. 

The  Trustee  Act,  R.S.O.  1914,  ch.  121,  sec.  58,  had  no  application. 

Review  of  the  authorities. 

Re  Brown  (1922),  50'  O.L.R.  103,  distinguished. 

Motion  by  the  executor  of  the  will  of  Beatrice  Buckley, 
deceased,  for  the  opinion,  advice,  and  direction  of  the  Court  as  to 
the  meaning  and  effect  of  the  will. 

40 — 53  o.l.r. 
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1923.  March  29.  The  motion  was  heard  by  Middleton,  J.,  in  the 

Re  Weekly  Court,  Toronto. 

Buckley.  jj.  Coyne , for  the  executor,  the  husband  of  the  deceased. 

F.  W.  liar  court,  K.C.,  Official  Guardian,  for  the  infant 
daughter  of  the  testatrix. 

April  10.  Middleton,  J. : — Beatrice  Buckley  died  on  the 
20th  August,  1918,  having  on  the  7th  August,  1915,  made  her  will, 
which  has  been  duly  admitted  to  probate.  Her  estate  amounts  to 
something  over  $5,000. 

Most  unfortunately,  she  used  a printed  will-form,  evidently 
prepared  for  use  in  Scotland,  where  a different  system  of  law 
prevails,  and  quite  unsuited  for  use  here.  This  form  contains 
many  technical  expressions,  meaningless  even  to  lawyers  un- 
familiar with  ce  'Scots  law,”  calculated  to  mislead  the  unlearned, 
but  harmless  if  the  blanks  in  the  will  sfre  rightly  filled  up.  The 
form  itself  is  dangerous  because  unless  the  blanks  are  duly  filled 
in  there  is  apt  to  be  a failure  upon  the  part  of  the  testator  to 
express  his  meaning  and  so  an  intestacy  results.  The  question 
here  is  whether  Mrs.  Buckley’s  intention  can  be  gathered  from 
what  she  wrote  and  what  is  the  effect  upon  her  estate. 

The  general  scheme  of  the  will-form  is  a gift  to  trustees,  to 
be  followed  by  a designation  of  the  persons  who  are  to  take  bene- 
ficially. The  trouble  which  most  frequently  occurs  is  that  the 
testator  may  intend  one  person  to  take  beneficially  and  may 
intend  that  he  shall  also  act  as  executor.  In  such  case,  lost  in 
the  jumble  of  useless  words,  the  name  is  filled  in  once  or  twice 
only,  instead  of  three  times,  as  the  form  contemplates.  In  this 
will  the  testatrix  says,  “ Having  full  confidence  in  the  persons 
aftcrnamed  as  executors  and  trustees  ...  I do  hereby  give 
grant  assign  dispose  convey  and  make  over  to  and  in  favour  of 
my  husband  Wellington  Buckley  and  the  survivor  of  them  as 
trustee  and  in  trust  for  the  purposes  aftermentioned  the  whole 
estate  and  effects  heritable  and  movable  real  and  personal  pres- 
ently belonging  to  me  and  that  shall  belong  to  me  at  the  time  of 
my  decease  together  with  the  whole  writs  and  vouchers  thereof 
and  I nominate  and  appoint  the  said  Wellington  Buckley  Post- 
master Emerson  street  west  Hamilton  Ont.  and  the  survivor  of 
them  to  be  my  sole  executors  and  trustees  of  this  my  will  but 
declaring  that  these  presents  are  granted  in  trust  always  for  the 
purposes  aftermentioned  viz.  (first)  I direct  my  executors  and 
trustees  to  first  pay  my  just  debts  funeral  and  testamentary 
expenses  (second)  I give  devise  and  bequeath  unto:” — 

There  is  then  the  blank  which  is  not  filled  in. 
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Following  this  is  the  clause : — Middleton,  J. 

“ And  I reserve  my  life-rent  and  full  power  to  alter  innovate  1923. 

or  revoke  these  presents  in  whole  or  in  part  and  I dispense  with 
the  delivery  hereof  and  I consent  to  the  registration  hereof  for  Buckley. 
preservation.” 

I am  now  asked  by  the  husband  to  read  all  this  as  though  the 
testatrix  had  written  the  simple  words,  “ I give  all  my  property 
to  my  husband  whom  I appoint  my  executor  ” — a form  which  does 
not  require  a court  and  counsel  to  puzzle  over. 

The  Official  Guardian,  acting  for  the  18-year  old  daughter  of 
this  lady,  a child  of  10  when  the  will  was  written,  lays  emphasis 
on  the  fact  that  all  that  was  done  was  to  give  this  property  to  this 
husband  “ as  trustee  and  in  trust  ” because  the  wife  had  “ full 
confidence  ” in  him  f<r  as  trustee  and  executor,”  and  that  the  wife 
declared  “ that  these  presents  are  granted  in  trust  always.”  Two 
purposes  were  contemplated : first,  to  pay  debts ; second,  “ I give 
devise  and  bequeath  unto:” — Who  can  say  what  this  lady  would 
have  written  into  this  space  had  she  completed  this  document? 

The  Statute  of  Frauds  requires  the  whole  will  to  be  written — 
the  truth  is  that  the  vital  part  of  this  will  has  never  been  written, 
and  I am  now  asked  to  guess  what  the  testatrix  intended  but  did 
not  write.  When  a wife  has  no  one  save  her  husband  to  whom 
she  would  probably  desire  her  property  to  go,  the  Court  may 
surmise  that  she  intended  to  give  all  to  him,  as  it  did  in  Re  Brown 
(1922),  50  O.L.R.  103;  but,  when  the  testatrix  is  a mother  as 
well  as  a wife,  it  is  going  a long  way  to  assume  that  she  intended 
nothing  for  her  infant  daughter.  It  may  be  that  the  lady  never 
read  the  printed  parts  of  the  document  or  that  she  regarded  them 
as  of  some  magical  import,  and  feared  to  tamper  with  them. 

She  must  have  thought  there  was  some  mystery  when  she  appointed 
her  husband  “ or  the  survivor  of  them  ” as  her  executor.  It 
would,  I think,  be  going  too  far  to  ignore  all  the  words  I have 
quoted,  going  to  shew  that,  so  far  as  any  intention  is  expressed, 
the  husband  clearly  takes  as  trustee  and  not  beneficially.  Mr. 

Coyne,  in  his  very  capable  argument,  takes  the  position  that  the  true 
construction  of  the  document  is  that,  the  only  trust  declared 
being  the  payment  of  debts  and  funeral  expenses,  the  provisions 
of  the  will  amount  to  a gift  to  the  husband  of  the  whole  estate 
charged  with  the  payment  of  these  debts  and  expenses. 

The  Trustee  Act,  R.S.O.  1914,  ch.  121,  sec.  58,  provides  that 
when  a person  dies  having  by  will  appointed  an  executor,  such 
executor,  in  respect  of  any  residue  not  expressly  disposed  of,, 
shall  be.  deemed  to  be  a trustee  for  the  person  who  would  be 
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Middleton,  J.  entitled  to  the  estate  in  the  case  of  intestacy,  unless  it  appears 
2923.  by  the  will  that  the  executor  was  intended  to  take  beneficially. 

Mr.  Coyne  is  quite  right  in  saying  that  the  statute  has  here 
Buckley,  bo  application,  and  that  it  is  only  applicable  when  there  are  no 
words  of  gift,  and  prior  to  the  statute  the  executor  would  have 
claimed  to  be  entitled  simply  because  he  was  executor,  virtute 
officii.  This  was  determined  by  the  Lords  in  Williams  v.  Arhle 
(1875),  L.R.  7 H.L.  606. 

Apart  from  the  statute,  the  executor  cannot  claim  by  reason 
of  the  gift  to  him,  because  the  whole  context  shews  that  he  takes 
as  “trustee.”  When  the  testator  “stamps  the  devisee  with  the 
character  of  trustee,”  and  yet  does  not  define  the  trusts,  the 
devisee  is  never  allowed  to  retain  the  beneficial  interest  himself — 
see  Jarman  on  Wills,  6th  ed.,  p.  706. 

This  leaves  the  case  clear  for  the  consideration  of  Mr.  Coyne’s 
main  contention,  that,  properly  understood,  this  will  amounts 
to  a gift  to  the  husband  charged  with  payment  of  debts. 

The  cases  upon  this  point  are  collected  in  Theobald  on  Wills, 
7th  ed.,  pp.  487  and  488,  where  it  is  pointed  out  that  the  dis- 
tinction is  between  a gift  subject  to  the  performance  of  certain 
trusts  and  a gift  upon  trust,  in  which  case  the  donee  can  take 
nothing  beneficially.  The  writer  adds,  “ The  question  is  one  of 
construction  upon  the  whole  will,  and  when  the  donee  in  trust 
is  a wife  or  relative,  whom  the  testator  may  be  supposed  to  have 
intended  to  provide  for,  and  there  are  other  circumstances  to 
assist  the  construction,  the  proper  conclusion  may  be  that  the 
donee  is  to  take  subject  only  to  the  partial  trusts  declared.” 

In  Croome  v.  Croome  (1888),  59  L.T.R,  582  (affirmed  (1889), 
61  L.T.R.  814),  Stirling,  J.,  after  quoting  from  the  leading  case 
King  v.  Denison  (1813),  1 V.  & B.  260,  lays  down  the  proposition 
that,  when  you  find  property  devised  in  trust,  “you  must  find 
something  else  in  the  will  to  give  an  indication  of  an  intention 
on  the  part  of  the  testator  that  the  devisee  shall  take  a beneficial 
interest.”  He  failed  to  find  anything,  but  upon  appeal  enough 
was  found  in  the  wording  of  the  particular  will  to  enable  the 
Court  to  find  that  the  testator  intended  a charge  only.  There 
was  not  any  dispute  throughout  as  to  the  law,  save  upon  a ques- 
tion of  no  importance  here. 

Tn  re  West,  [1900]  1 Ch.  84,  is  a case  somewhat  like  the  one 
in  hand.  The  only  trust  was  to  pay  funeral  and  testamentary 
expenses,  debts  and  legacies,  which  did  not  exhaust  the  fund. 
Kekewieh,  J.,  finds  that  a trust  was  intended  without  seeming  to 
realise  'that  the  onus  was  upon  the  trustee,  who  alleged  an  inten- 
tion that  he  should  take  a beneficial  interest. 
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Much  reliance  was  placed  in  argument  upon  the  decision  of  Middleton,  J. 
Ballard  v,  Stover  (1887),  14  O.R.  153.  This  was  decided  before  199o 

Croome  v.  Croome , but  I do  not  find  any  conflict  with  the  law  — — 

as  laid  down  in  England.  The  problem  is  faced  in  precisely  the  Buckley. 
same  way.  The  cases  which  are  taken  to  guide  are  King  v. 

Denison  and  Williams  v.  Arlcle , and  the  quest  of  the  majority 
(Wilson,  C.J.,  and  O’Connor,  J.)  and  the  minority  (Armour,  J.) 
is  for  an  intention  to  rebut  the  presumption  that  “ that  which  is 
unconsumed  by  the  trust  results  to  the  representatives  of  the 
donor.”  The  property  was  given  to  certain  nephews  and  nieces, 
share  and  share  alike,  upon  trust  that  they  maintain  the  testator’s 
widow  during  the  rest  of  her  natural  life.  This  the  majority 
thought  enough  to  indicate  that  there  was  a beneficial  gift  charged 
with  the  widow’s  maintenance.  Obviously  this  does  not  conflict 
with  the  general  line  of  cases. 

Here  there  are  the  strongest  possible  words  of  trust  and  in 
the  will  nothing  to  cut  them  down. 

I very  much  doubt  whether  the  cases  can  be  used  to  estab- 
lish an  absolute  gift  when  the  will  is  upon  its  face  an  incomplete 
document.  They  are  all  instances  of  striving  to  give  effect  to  the 
intention  to  be  derived  from  a document  not  shewing  a blank 
left  blank  by  intention  or  accident.  See  cases  collected  in  a note 
in  36  Harvard  Law  Review,  p.  630. 

I see  no  way  in  which  I can  avoid  declaring  that  this  property 
passes  as  upon  an  intestacy,  for  the  simple  reason  that  the  testatrix 
has  not  declared  her  intention.  Costs  out  of  the  estate. 

I should  add  that  the  Official  Guardian  did  not  argue  that  the 
husband  could  take  nothing,  as  he  is  not  one  of  the  next  of  kin 
of  the  wife.  The  case  of  In  re  Roby,  [1908]  1 Ch.  71,  suggests 
that  it  may  be  argued  that  in  cases  such  as  this  a declaration  that 
the  estate  should  be  administered  as  upon  an  intestacy  is  not 
proper. 


[IN  CHAMBERS.] 

Re  Meretsky  and  Balish 

County  Courts — Jurisdiction — Sheriff's  Interpleader — Claim  to  Lands 
as  to  which  Writ  of  Possession  Issued  under  sec.  77  of  Landlord  and 
Tenant  Act — Rules  625,  6Dt — Prohibition. 

Upon  an  application  to  the  Judge  of  a Oounty  Court  under  sec.  75  of 
the  Landlord  and  Tenant  Act,  the  Judge  ordered  the  issue  of  a writ 
of  possession  under  sec.  77.  A writ  was  issued  in  the  form  prescribed 
by  the  Act.  The  sheriff’s  officer,  on  attempting  to  execute  the  writ., 
found  R.  B.  in  possession,  claiming  to  own  the  property.  On  the 
application  of  the  sheriff,  an  order  was  made  by  the  Judge  of  the 
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County  Court  directing  the  trial  of  an  interpleader  issue  in  the 
County  Court:  — 

Held,  that,  as  the  sheriff  was  not  sued,  and  no  debt,  money,  or  goods  or 
chattels,  were  in  question,  the  County  Court  had  no  jurisdiction: 
Rule  644;  and  an  order  was  made,  on  the  application  of  R.  B.,  pro- 
hibiting the  County  Court  from  proceeding  upon  the  interpleader 
order. 

The  right  to  interpleader  in  such  a case  is  purely  statutory. 

History  of  the  legislation. 

Quaere,  whether  a writ  of  possession  under  the  Landlord  and  Tenant  Act 
is  a “ writ  of  execution  ” within  the  meaning  of  Rule  625. 

Motion  by  Rose  Balish  for  an  order  prohibiting  the  County 
Court  of  the  County  of  Essex  from  proceeding  with  the  trial 
of  an  interpleader  issue  directed  by  an  order  of  the  Judge  of  the 
County  Court. 

April  10.  The  motion  was  heard  by  Riddell,  J.,  in  Chambers. 

J.  H.  Fraser , for  the  applicant. 

G.  M.  Huy  dee,  for  Meretsky  and  the  Sheriff  of  Essex. 

April  13.  Riddell,  J.: — This  is  a case  of  some  importance, 
the  facts  being  clear,  few  and  simple. 

Meretsky,  claiming  that  Nick  Balish  was  an  oyerholding 
tenant,  applied  to  his  Honour  Judge  Smith,  Judge  of  the  County 
Court  of  the  County  of  Essex,  under  the  Landlord  and  Tenant 
Act,  R.S.O.  1914,  ch.  155,  sec.  75 — that  learned  Judge  heard  the 
parties  and  their  witnesses,  and,  it  appearing  to  him  that  the 
tenant  wrongfully  held  against  the  right  of  the  landlord,  he 
ordered  the  issue  of  a writ  of  possession  under  sec.  77.  A writ 
issued  in  the  form  prescribed  by  the  Act.  The  sheriff’s  officer, 
on  attempting  to  execute  the  writ,  found  one  Rose  Balish  in 
possession,  claiming  to  own  the  property,  whereupon  the  sheriff 
applied  to  the  County  Court  for  an  order  of  interpleader.  The 
application-  was  refused,  and  the  officer  again  attempted  to  obtain 
possession  and  again  failed  owing  to  Rose  Balish’s  opposition.  The 
sheriff  again  applied  for  an  order  of  interpleader,  this  time  suc- 
cessfully, his  Honour  Judge  Coughlin,  on  the  26th  March,  1923, 
made  an  order: — 

“ 2.  It  is  ordered  that  the  said  landlord  and  the  said  claimant 
(Rose  Balish)  proceed  to  the  trial  of  an  issue  in  the  County  Court 
of  the  County  of  Essex  in  which  the  claimant  shall  be  the  plain- 
tiff and  the  landlord  shall  be  defendant,  and  that  the  question 
to  be  tried  shall  be  whether,  at  the  time  of  the  delivery  of  the 
writ  of  possession  to  the  sheriff  covering  the  lands  in  question 
in  this  action,  described  as  No.  507  Wyandotte  street  east,  in  the 
city  of  Windsor,  the  claimant  Rose  Balish  was  entitled  to  pos- 
session of  the  said  lands  as  against  the  said  landlord. 
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“ 3.  And  it  is  further  ordered  that  such  issue  be  tried  on 
Friday  the  6th  day  of  April,  1923,  at  10  o’clock  in  the  forenoon, 
at  the  town-hall  in  the  town  of  Sandwich,  and  that  such  issue 
shall  be  tried  summarily  and  without  pleadings/’ 

Rose  Balish  moved  before  me  for  an  order  prohibiting  the 
sheriff  and  the  landlord  from  proceeding  on  the  order  of  inter- 
pleader ; and  I retained  the  motion  till  his  Honour  should  be  seen 
in  reference  to  it — he  thinks  he  should  not  interfere,  and  it  now 
falls  for  decision  by  me. 

The  right  to  interpleader  in  such  cases  is  purely  statutory : 
at  the  common  law  interpleader  was  not  wholly  unknown,  i(  but 
it  had  a very  narrow  range  of  purpose  and  application.  The 
interpleader  at  law  was  where  there  was  a joint  bailment  by  both 
claimants/’  Crawshay  v.  Thornton  (1836),  2 Myl.  & Cr.  1,  at 
p.  21;  Story’s  Equity,  3rd  Eng.  ed.  (1920),  sec.  801. 

In  equity  the  range  was  somewhat  broader,  and  the  true 
ground  of  this  jurisdiction  was  that  either  there  was  no  remedy  at 
all  at  law  or  that  it  was  inadequate.  But  “ a bill  of  interpleader  ” 
in  equity  “ always  supposed  that  the  plaintiff  was  the  mere  holder 
of  a stake,  which  was  equally  contested  by  the  other  parties,  and 
as  to  which  the  plaintiff  stood  wholly  indifferent  between  them:” 
Story,  sec.  807. 

A sheriff’s  interpleader  is  different — it  is  purely  a creature 
of  statute.  The  Interpleader  Act  (1831),  1 & 2 Will.  IV.  ch.  58 
(Imp.),  was  the  first  legislation  in  the  matter;  this  by  sec.  6 
gave  the  right  to  sheriffs  and  other  officers  “ in  the  execution  of 
process  against  goods  and  chattels.” 

This  was  held  not  to  apply  to  the  Colonies:  Colonial  Bank  y. 
Warden  (1846),  5 Moore  P.C.  340;  but  in  the  meantime  the 
Canadian  Act  was  passed,  1843,  7 Viet.  ch. '30  (Can.),  giving  the 
sheriff  and  other  officers  relief  in  the  case  of  claims  made  to  goods 
and  chattels  taken  under  process;  this,  with  an  amendment  not 
of  importance,  (1857)  20  Viet.  ch.  57,  sec.  27  (Can.),  became 
C.S.TT.C.  ch.  30,  sec.  8.  The  first  time  lands  are  mentioned  is  in 
the  amending  statute  of  1865.  28  Viet.  ch.  19  (Can.),  which  gives 
the  relief  where  a claim  is  made  to  goods,  etc.,  “ or  to  the  proceeds 
or  value  of  any  lands  or  tenements  taken  and  sold  under  any 
process  issued  by  and  under  the  authority  of  any  ” Court.  With 
a trifling  amendment,  (1877)  40  Viet.  ch.  7,  sched.  A (93)  (Ont.), 
due  to  the  repeal  of  the  Insolvent  Act,  this  came  forward  as 
R.S.O.  1877,  ch.  54,  sec.  10.  Con.  Rule  (1888)  1141(5)  provided 
that  relief  may  be  had  where  a “ claim  is  made  to  any  money, 
goods,  or  chattels,  lands  or  tenements,  taken  or  intended  to  be 
taken  in  execution  under  any  process,  ...  or  to  the  proceeds 
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or  value  of  any  such  goods  or  chattels  . . — the  Act  of  (1881) 

44  Viet.  ch.  7 (Ont.)  had  given  the  County  Court  jurisdiction 
in  certain  cases.  Our  present  Rule  is  625 — “ Relief  by  way  of 
interpleader  may  be  granted: — . . . (5)  Where  the  applicant 
is  a sheriff,  and  claim  is  made  to  any  money,  goods  or  chattels, 
lands  or  tenements,  taken  or  intended  to  be  taken  in  execution 
under  a writ  of  execution,  or  to  the  proceeds  or  value  thereof,  by 
any  person  other  than  the  person  against  whom  the  process 
issued.”  It  is  unnecessary  for  me  to  decide  whether  a writ  of 
possession,  in  the  form  given  in  the  Act  cited,  is  a “ writ  of 
execution  ” within  the  meaning  of  the  Rule.  I decide  this  case 
upon  the  other  ground  mentioned  in  the  argument. 

The  Act  already  mentioned  as  giving  jurisdiction  to  the 
County  Court  (1881),  44  Viet.  ch.  7 (Ont.),  has  come  forward 
with  a change  of  guise  until  we  now  have  Rule  644.  This  limits 
the  jurisdiction  of  a County  Court  to  grant  relief  by  interpleader 
to  two  cases : (a)  where  the  applicant  is  sued  in  the  County  Court ; 
(6)  where  the  applicant  is  not  so  sued  and  the  debt,  money,  goods 
or  chattels  in  question  do  not  exceed  in  value  $500. 

Here  the  applicant,  the  sheriff,  is  not  sued,  nor  are  there  any 
debt,  money,  goods  or  chattels  in  question. 

I think  that  the  County  Court  has  no  jurisdiction  in  the 
matter,  and  the  order  for  prohibition  should  go,  with  costs  pay- 
able by  sheriff  and  landlord. 


[IN  CHAMBERS.] 


Lewis  v.  Wiley. 

Practice— Writ  of  Summons — Service  of  Notice  in  Lieu  of  Writ  out  of 
Ontario  upon  Foreigner — Conditional  Appearance — Defendant  Com- 
ing into  Ontario — Service  of  Writ  upon  him — Election  as  to  which 
Service  to  Proceed  under — Terms — Costs. 

The  plaintiff  served  the  defendant  W.,  a citizen  of  the  United  States,  in 
the  United  States,  with  notice  in  lieu  of  the  writ  of  summons.  W. 
obtained  from  the  Master  an  order  setting  aside  this  service.  An 
appeal  from  that  order  was  allowed  by  a Judge  in  Chambers,  and  W. 
was  allowed  to  enter  a conditional  appearance,  but  the  plaintiff  was 
required  to  prove  at  the  trial  a cause  of  action  upon  which  he  was 
entitled  to  sue  the  defendants  within  Ontario.  A conditional  appear- 
ance was  entered;  and  W.,  coming  into  Ontario,  was  there  personally 
served  with  the  writ:  — 

Held,  that  W.  must  elect  under  which  service  he  would  proceed;  and. 
if  he  elected  the  service  within  the  jurisdiction,  must  pay  W.’s  costs 
of  the  proceedings  consequent  upon  the  earlier  service. 

Service  on  a foreigner  temporarily  within  the  jurisdiction  is  good  un- 
less he  has  been  enticed  within. 

The  Court  in  allowing  service  without  the  jurisdiction  has  the  right  to 
impose  terms. 
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An  appeal  by  the  plaintiff  from  an  order  of  the  Master  setting- 
aside  the  service  of  the  writ  of  summons  upon  the  defendant 

R.  R.  Wiley. 

April  13.  The  appeal  was  heard  by  Riddell,  J.,  in  Chambers. 
Frank  Arnoldi , K.C.,  for  the  plaintiff. 

A.  C.  Heigliington , for  the  defendants. 


1923. 

Lewis 

v. 

Wiley. 


April  14.  Riddell,  J. : — A writ  of  summons  was  issued 
against  “ R.  R.  Wiley,  W.  K.  Wiley,  and  the  Flexlume  Company 
Limited  of  the  City  of  Toronto  in  the  County  of  York  — Form 
No.  1 appended  to  the  Rules  of  1913,  the  ordinary  writ  of  sum- 
mons for  service  within  the  jurisdiction. 

One  of  the  defendants,  R.  R.  Wiley,  is  an  American  citizen, 
and  was  out  of  the  jurisdiction ; and  he*  was,  under  order  of  the 
Master,  served  with  notice  in  lieu  of  a writ,  in  Form  No.  3 — it 
does  not  appear  that  a concurrent  writ,  Form  No.  2,  was  issued. 
The  said  defendant  made  a motion  to  set  aside  the  service,  and 
the  Master  made  the  order,  on  the  6th  February,  1923 ; an  appeal 
was  heard  by  Mr.  Justice  Middleton,  and  that  learned  Judge,  on 
the  17th  February,  allowed  the  appeal,  but  allowed  the  defendant  to 
enter  a conditional  appearance,  and  added : — - 

“ 3.  And  it  is  further  ordered  that  the  plaintiff  do  prove  at 
the  trial  of  this  action  a cause  of  action  upon  which  he  is  entitled 
to  sue  the  defendants  within  the  Province  of  Ontario  to  recover 
his  claim  or  claims  in  this  action,  and,  in  default  of  his  doing  so, 
that  this  action  be  dismissed  with  costs.” 

A conditional  appearance  was  entered;  Wiley  came  within  the 
jurisdiction,  and  the  plaintiff  served  him  personally  with  the  writ. 

The  Master  has  ordered  this  service  to  be  set  aside,  and  the 
plaintiff  now  appeals. 

Of  course  the  service  on  a foreigner  temporarily  within  the 
jurisdiction  is  good  unless  he  has  been  enticed  within:  Watkins 
v.  North  American  Land  and  Timber  Co.  (1904),  20  Times  L.R. 
534;  cf.  Snow  v.  Cole  (1877),  7 P.R.  162;  and  it  is  equally 
certain  that  an  order  for  service  out  of  the  jurisdiction  does  not 
take  away  the  right  to  serve  within  the  jurisdiction. 

Brft  the  Court  in  allowing  service  without  the  jurisdiction 
has  the  power  to  impose  terms : Washburn  and  Moen  v.  Cunard 
Steamship  Co.  (1889),  5 Times  L.R.  592;  Thomas  v.  Duchess 
Dowager  of  Hamilton  (1886),  17  Q.B.TL  592;  Firth  & Sons 
Limited  v.  De  las  Rivas  (1893),  42  W.R.  100.  In  Manitoba  and 
North-West  Land  Corporation  v.  Allan,  [1893]  2 Ch.  432,  the  Court 
limited  the  plaintiff  to  certain  relief  only,  much  as  is  done  in  the 
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Riddell,  J. 

1923. 

Lewis 

v. 

Wiley. 


1923. 
April  14. 


order  of  Mr.  Justice  Middleton.  Re  Jones  v.  Bissonnette  (1902), 
3 O.L.R.  54,  and  Burson  v.  German  Union  Insurance  Co.  (1905), 
10  O.L.R.  238,  are  cases  in  our  own  Courts. 

The  plaintiff  has  delivered  his  statement  of  claim,  thereby 
acting  upon  the  order  affirming  service  without  the  jurisdiction; 
and  it  would  be  an  abuse  of  the  process  of  the  Court  to  allow  him 
an  advantage  from  personal  service  after  availing  himself  of  the 
advantage  given  by  that  order. 

He  must  elect  under  which  service  to  proceed — if  he  elect 
the  personal  service  within  the  jurisdiction,  he  should  pay  all  the 
costs  of  the  proceedings  to  allow  and  affirm  the  service  without 
the  jurisdiction  and  of  the  proceedings  taken  on  the  strength  of 
such  service — these  costs  to  be  payable  forthwith.  He  should  in 
either  case  pay  the  costs  -of  the  motion  before  the  Master  and  of 
this  appeal  in  any  event.  Five  days  may  be  allowed  to  exercise 
his  option. 


[IN  CHAMBERS.] 

Hamblin  v.  Hamblin. 

Lunatic — Action  Brought  by  Person  Alleged  to  be  of  Unsound  Mind — 
Motion  to  Stay  or  Dismiss  — Inquiry  as  to.  Sanity  and  whether 
Action  for  Benefits  of  Plaintiff — Practice. 

An  application  by  the  defendant  to  stay  or  dismiss  the  action,  upon 
the  ground  that  the  plaintiff  was  insane,  was  retained  pending  an  in- 
quiry by  a Master  as  to  whether  the  plaintiff  was  of  unsound  mind 
and  whether  the  action  was  for  her  benefit. 

The  question  as  to  the  plaintiff’s  sanity  was  properly  raised  by  the 
defendant’s  application. 

Motion  by  the  defendant  for  an  order  staying  proceedings  or 
dismissing  the  action. 

April  13.  The  motion  was  heard  by  Riddell,  J.,  in  Cham- 
bers. 

C.  A.  Thomson , for  the  defendant. 

J.  D.  O'Neill , for  the  plaintiff. 

April  14.  Riddell,  J. : — In  an  action  for  alimony,  the  defend- 
ant moves  to  stay  proceedings  or  dismiss  the  action,  and  that  the 
solicitors  issuing  the  writ  pay  the  costs,  on  the  ground  that  the 
action  is  not  authorised  in  the  legal  sense,  because,  as  it  is 
asserted,  the  plaintiff  is  a lunatic. 

It  has  been  decided  in  our  Court  in  a case  in  which  I was  of 
counsel  that  a claim  that  the  plaintiff  was  insane  and  conse- 
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quentlv  could  not  authorise  the  action  could  not  be  raised  in  a 
defence — see  also  Richmond  v.  Branson  & Son , [1914]  1 Ch.  968. 

But  “ an  action  instituted  in  the  name  of  a plaintiff  who  i>: 
in  a state  of  mental  incapacity,  without  a next  friend  and  as  if 
he  were  of  sound  mind,  is  irregular Danielhs  Ch.  Pr.,  8th  ed., 
p.  119;  and  is  properly  the  subject  of  a motion  such  as  this  is. 

A number  of  affidavits  are  filed  indicating  unsoundness  of 
mind  in  the  plaintiff,  but  she  files  an  affidavit  asserting  her  sanity. 

Under  these  circumstances,  the  Court  will  not,  except  in  a 
very  clear  case,  dismiss  or  stay  the  action,  but  will,  “ on  the 
application  of  the  defendant,  direct  an  inquiry  whether  the  plain- 
tiff is  of  unsound  mind  and  whether  the  action  is  for  his  benefit:” 
Daniell,  pp.  119,  120;  Howell  v.  Lewis  (1891),  40  W.R.  88,  65 
L.T.E.  672;  Pomery  v.  Pomery,  [1909]  W.N.  158;  and  the  earlier 
cases  cited. 

The  motion  will  be  retained  until  after  the  Master  shall  have 
made  his  report  in  an  inquiry,  which  I direct  to  be  made  by  him, 
whether  the  plaintiff  is  of  unsound  mind  and  whether  the  action 
is  for  her  benefit. 


[IN  CHAMBERS.] 

Flexlume  Sign  Co.  v.  Hough. 

Pleading — Statement  of  Defence  and  Counterclaim — Motion  to  Strike 
out  Portions  of  — Patent  for  Invention — Trusteeship  — Action  for 
Declaration  of  — Counterclaim  — Injunction  — Importation  of  Pat- 
ented Article — Patent  Act , R.S.C.  1906,  ch.  69,  sec.  38 (b) — Motion 
for  Leave  to  Appeal  from  Order  of  Judge  in  Chambers  — Rule 
507(3) (b). 

The  plaintiffs,  by  their  statement  of  claim,  alleged  an  agreement  with 
the  defendant,  who  had  an  interest  in  a business  which  was  taken 
over  by  the  plaintiffs,  to  transfer  to  the  plaintiffs  all  patents,  both 
present  and  future,  relating  to  the  sign  business;  that  a certain 
patent  of  invention  granted  to  the  defendant  was  the  result  of  work 
done  by  the  defendant  while  in  the  employment  of  the  plaintiffs,  and 
was  the  property  of  the  plaintiffs;  and  they  claimed  a declaration 
that  they  were  the  sole  legal  and  beneficial  owners  of  the  patent,  an 
injunction,  and  further  relief.  By  his  statement  of  defence  the  defend- 
ant denied  the  plaintiffs’  claim  to  the  ownership  of  the  patent,  and 
in  paras.  7 and  8 set  up  the  further  defence  that  the  plaintiffs  had, 
since  1917,  imported  the  patented  goods  into  Canada  from  the  United 
States;  and  that,  if  they  ever  had  any  right,  title,  or  interest  in  or 
to  the  patent  in  question  or  any  right  to  a transfer  thereof  from  the 
defendant,  the  plaintiffs’  interest,  whatever  it  might  be,  had  been 
rendered  null  and  void  by  reason  of  such  importation,  under  sec. 
38(b)  of  the  Patent  Act,  R.S.C.  1906,  ch.  69:  — 

Held,  by  Riddell,  J.,  that  paras.  7 and  8 should  be  struck  out,  on  the 
ground  that  they  afforded  no  defence  to  the  plaintiffs’  claim — there 
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was  no  reason  why  the  defendant  could  not  be  a trustee  of  a worthless 
article  or  an  article  which  he  deemed  worthless. 

In  a counterclaim  the  defendant  incorporated  all  the  paragraphs  of  the 
statement  of  defence,  and  claimed  an  injunction  against  the  plaintiffs 
using  the  patent  in  Canada  and  importing  into  or  selling  in  Canada 
any  such  articles  made  in  the  United  States:  — 

Held,  without  deciding  whether  a good  cause  of  action  was  thus 
alleged,  that  it  would  be  inconvenient  to  try  the  counterclaim  with  a 
simple  action  to  declare  the  defendant  a trustee  for  the  plaintiffs. 
Upon  an  application  by  the  defendant  under  Rule  507  for  leave  to  ap- 
peal from  the  order  of  Riddell,  J.,  it  was  held,  that  there  was  no 
reason  to  doubt  the  correctness  of  the  order  (para.  (Z>)  of  Rule  507 
(3)),  and  the  application  should  be  refused.  # 

An  appeal  by  the  plaintiffs  from  an  order  of  the  Master  refusing 
to  strike  out  portions  of  the  statement  of  defence  and  counter- 
claim. 

April  13.  The  appeal  was  heard  by  Riddell,  J.,  in  Chambers. 

A.  C.  Heigliington , for  the  plaintiffs.  * 

Frank  Arnoldi , K.C.,  for  the  defendant. 

April  14.  Riddell,  J. : — The  plaintiffs  in  the  statement  of 
claim  allege  that  a Canadian  patent,  No.  177001,  was  the  result 
of  the  work,  etc.,  done  by  the  defendant  when  in  their  employ- 
ment, and  that  it  is  the  property  of  the  plaintiffs;  that  they  fear 
that  the  defendant,  in  whose  name  the  patent  was  taken  out,  may 
sell  or  dispose  of  it;  and  they  ask  a declaration  that  they  are 
such  owners  and  that  the  defendant  has  no  interest  in  it — they 
also  ask  for  an  injunction  restraining  him  from  selling  or  dis- 
posing of  it. 

The  defendant  in  his  statement  of  defence  and  counterclaim 
puts  in  issue  the  claim  of  the  plaintiffs  to  ownership  of  the  patent ; 
and  goes  on  to  allege  that  the  plaintiffs  have  rendered  it  null  and 
void  by  importation  from  the  United  States  of  glass  letters. 

Of  course  this  is  no  defence  to  the  claim — there  is  and  can  be 
no  reason  why  a person  cannot  be  trustee  of  a worthless  article 
or  an  article  he  thinks  is  worthless,  and  there  are  trusts  that  are 
actually  onerous  and  costly. 

In  Duryea  v.  Kaufman  (1910),  21  O.L.R.  161,  and  cases 
therein  cited,  it  was  said  (p.  168)  that  “ no  pleading  should  set 
out  a fact  which  would  not  be  allowed  to  be  proved.  . . . Any- 
thing which  can  have  any  effect  at  all  in  determining  the  rights 
of  the  parties  can  be  proved,  and  consequently  can  be  pleaded — 
but  the  Court  will  not  allow  any  fact  to  be  alleged  which  is  wholly 
immaterial  and  can  have  no  effect  upon  the  result:  Rock  v. 

Purssell  (1887),  84  L.T.J.  45.” 

These  paragraphs  (7  and  8)  must  be  struck  out  of  the  defence 
unless  they  can  be  retained  for  the  purposes  of  the  counterclaim. 
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In  the  counterclaim  the  defendant  incorporates  all  the  para- 
graphs of  the  statement  of  defence  and  claims,  inter  alia,  an 
injunction  against  the  plaintiffs  using  the  patent  in  Canada  and 
from  importing  into  or  selling  in  Canada  any  such  articles  made 
in  the  United  States. 

I do  not  need  to  decide  whether  a good  cause  of  action  is  here 
alleged;  but  I have  no  doubt  that  it  would  be  most  inconvenient 
to  try  it  in  a simple  action  to  declare  trusteeship : Fendall  v. 
O'Connell  (1885),  52  L.T.R.  538;  South  African  Republic  v. 
Compagnie  Franco-Beige  du  Chemin  de  Fer  du  Nord , [1897]  2 Ch. 
487;  Dunlop  Tyre  Co.  v.  Ryckman  (1902),  5 O.L.R.  249. 

The  appeal  will  be  allowed  and  the  offending  paragraphs 
struck  out,  without  prejudice  to  any  action  to  be  brought  on  the 
facts  therein  alleged — costs  to  the  plaintiffs  in  any  event  here  and 
below. 

The  defendant  moved,  under  Rule  507,  for  leave  to  appeal 
to  the  Appellate  Division  from  the  order  of  Riddell,  J. 

April  10.  The  motion  was  heard  by  Orde,  J.,  in  Chambers. 

The  same  counsel  appeared. 

April  26.  Orde,  J. : — The  defendant  moves,  under  Rule  507, 
for  leave  to  appeal  from  the  order  of  my  brother  Riddell,  of 
the  14th  April,  striking  out  paras.  7 and  8 of  the  statement  of 
defence  and  also  the  defendants  counterclaim. 

It  is  not  suggested  that  there  are  any  conflicting  decisions 
by  Judges  upon  the  matter  involved,  and  it  must  therefore  be 
made  to  appear  to  me  that  there  is  good  reason  to  doubt  the  cor- 
rectness of  the  judgment  in  question,  and  that  the' appeal  involves 
matters  of  such  importance  that  leave  to  appeal  should  be  given: 
para,  (b)  of  Rule  507  (3). 

To  deprive  a defendant  of  what  may  be  a substantial  defence 
is  of  course  a matter  of  much  importance,  but  there  must  also 
appear  to  be  some  doubt  as  to  the  correctness  of  my  brother 
Riddell’s  judgment  before  I can  grant  leave. 

The  statement  of  claim  in  effect  alleges  an  agreement  by  the 
defendant,  who  had  had  an  interest  in  the  business  which  was 
taken  over  by  the  plaintiff  company,  to  transfer  to  the  company 
all  patents,  both  present  and  future,  relating  to  the  sign  business; 
that  a certain  patent  of  invention  granted  to  the  defendant  was 
the  result  of  work  done  by  the  defendant  while  in  the  employ- 
ment of  the  plaintiffs,  and  is  the  property  of  the  plaintiffs.  And 
the  plaintiffs  claim  a declaration  that  they  are  the  sole  legal  and 
beneficial  owners  of  the  patent,  an  injunction,  and  further  relief. 
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The  defendant  denies  the  plaintiffs*  claim  to  be  the  owner  of  the 
patent,  and  in  paras.  7 and  8 sets  np  the  further  defence  that 
the  plaintiffs  have  since  the  year  1917  imported  the  invention 
into  Canada  ; and  that,  if  they  ever  had  any  right,  title,  or  interest 
in  or  to  the  patent  in  question  or  any  right  to  a transfer  thereof 
from  the  defendant,  the  plaintiffs*  interest,  whatever  it  may  be, 
has  been  rendered  null  and  void  by  reason  of  such  importation, 
under  the  provisions  of  sec.  38(&)  of  the  Patent  Act  (R.S.C.  1906, 
ch.  69); 

Mr.  Justice  Riddell  strikes  out  the  defence  as  to  the  effect 
of  importation  by  the  plaintiffs,  on  the  ground  that  it  affords 
no  defence  to  the  plaintiffs’  claim — “ there  is  and  can  be  no 
reason  why  a person  cannot  be  a trustee  of  a worthless  article  or 
an  article  he  thinks  is  worthless.** 

I can  see  no  ground  to  doubt  the  correctness  of  my  brother’s 
ruling.  The  case  is  analogous  to  that  of  a tenant  who  in  an 
action  by  his  landlord  upon  the  lease  tries  to  dispute  his  landlord’s 
title.  This  he  is  estopped  from  doing,  and  a defence  of  that 
nature  will  be  struck  out.  What  is  the  situation  here?  The 
plaintiffs  say  the  patent  of  invention,  that  is,  the  monopoly  to 
manufacture  and  sell  a certain  invention,  is  really  their  property. 
The  defendant  denies  that,  but  says  further  that,  even  if  the 
plaintiffs*  claim  of  title  is  otherwise  established,  they  have  lost 
the  monopoly  because  of  a breach  of  one  of  the  conditions  upon 
which  it  is  permitted  to  be  held  as  against  the  public.  But  what 
has  that  to  do  with  the  issue  of  title  as  between  the  plaintiffs 
and  the  defendant?  If  the  plaintiffs  are  the  real  owners  of  the 
patent,  and  by  their  conduct  they  have  destroyed  their  monopoly, 
the  defendant  would,  like  the  rest  of  the  public,  reap  the 
benefit.  But,  if  because  of  the  objectionable  defence  the  defendant 
could  succeed  in  defeating  the  plaintiffs*  claim  to  the  ownership 
of  the  patent,  the  result  would  .be  a confirmation  of  his  title,  as 
against  the  public,  including  the  plaintiffs,  to  the  monopoly 
granted  by  the  patent.  That  would  surely  be  an  extraordinary 
outcome. 

In  his  notice  of  motion  the  defendant  gives  as  a ground  for 
granting  leave  that  Riddell,  J.,  was  wrong  in  stating  that  the 
defence  is  that  the  patent  is  void,  whereas  (in  the  words  of  the 
notice)  “ the  defendant  sets  up  by  the  defence  that  the  trans- 
action between  the  plaintiffs  and  the  defendant  is  void.”  But 
the  defendant  does  no  such  thing.  Paragraph  8 is  clearly  an 
allegation  that  by  importing  the  plaintiffs  have  avoided  their 
interest  in  the  patent,  of  whatever  nature  that  interest  may  be. 
That  allegation  has  nothing  to  do  with  the  agreement  and  other 
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dealings  between  the  plaintiffs  and  the  defendant  which  consti- 
tute the  basis  of  the  plaintiffs’  action. 

Mr.  Arnoldi  argued  that  the  plaintiffs  might,  without  getting 
a declaration  as  to  their  complete  title,  obtain  a declaration  that 
they  were  entitled  to  what  is  termed  “ shop  rights/’  Mr.  Heigh- 
ington  disclaimed  any  intention  of  claiming  any  such  rights 
under  the  statement  of  claim  as  framed.  But,  assuming  that 
they  might  still  be  entitled  to  a modified  declaration  to  that 
effect,  how  can  the  defence  that  they  have  avoided  their  interest 
by  importing  strengthen  the  defendant’s  position?  If  they  are 
entitled  to  what  is  a certain  limited  right,  in  the  nature  of  a 
license,  the  fact  that  that  right,  whether  derived  by  way  of 
original  title  or  through  the  defendant,  becomes  valueless  as 
against  the  public,  could  not  enure  to  the  benefit  of  the  defendant 
by  increasing  his  monopoly. 

Whatever  right  the  defendant  may  have  to  attack  or  resist 
the  claim  to  a monopoly  which,  if  the  plaintiffs  succeed  in  this 
action,  will  result  from  their  ownership  of  the  patent,  is  pre- 
served to  him  by  the  order  in  question. 

I am  unable  to  see  any  ground  for  doubting  the  correctness  of 
the  judgment  of  my  brother  Riddell,  and  the  application  must 
therefore  be  dismissed  with  costs  to  the  plaintiffs  in  any  event. 


[APPELLATE  DIVISION.] 

Smith  v.  Dawson. 

Building  Contract — Incomplete  Building  Damaged  by  Fire — Contractors 
Bound  to  Complete — Insurance-moneys  Received  by  Owner — Prom- 
ise to  Pay  to  Contractors — Want  of  Consideration. 

The  plaintiffs  agreed  to  build  a house  for  the  defendant  for  $6,464. 
When  the  house  was  nearly  finished,  a fire  took  place  in  it,  doing 
considerable  damage.  The  defendant  had  insured  the  building,  and 
received  $2,150  from  the  insurers.  The  plaintiffs  effected  no  insur- 
ance. After  the  fire,  the  defendant  asked  the  plaintiffs  to  go  on  with 
and  complete  the  work,  and  gave  them  to  understand  that  she  would 
pay  over  the  $2,150  to  them:  — 

Held,  that  the  plaintiffs  were  bound  to  complete  the  work,  and  the  pro- 
mise (if  there  was  one)  to  pay  for  the  work  which  it  was  their  duty 
to  do  was  not  binding  for  want  of  consideration. 

Per  Riddell,  J. The  doctrine  that  a building  contractor  has  the  op- 
tion either  to  complete  his  contract  or  to  abandon  it  and  pay  damages, 
and  that  the  abandonment  by  him  of  his  option  to  abandon  is  suffi- 
cient consideration  for  a promise  to  pay  an  extra  amount,  is  not  law 
in  Ontario. 

An  appeal  by  the  defendant  from  the  judgment  of  the  Judge 
of  the  County  Court  of  the  County  of  Welland,  in  an  action  by 
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contractors  against  a building  owner  to  enforce  a mechanic’s  lien, 
declaring  the  plaintiffs  entitled  to  a lien,  and  ordering  payment 
into  Court  by  the  defendant  of  $1,666,  and  in  default  directing  a 
sale  of  the  lands  affected  by  the  lien. 


April  12.  The  appeal  was  heard  by  Riddell,  Latciieord, 
Middleton,  and  Logie,  JJ. 

Christopher  C.  Robinson , K.C.,  and  H.  F\  Logan , for  the 
appellant. 

T.  F.  Battle , for  the  plaintiffs,  respondents. 

April  16.  Riddell,  J. : — The  plaintiffs,  a firm  of  builders, 
agreed  with  the  defendant  to  build  her  a house  of  a particular 
kind,  for  $6,464;  when  the  house  was  nearly  finished,  a fire  took 
place  in  it,  doing  very  considerable  damage — the  fire  seems  to  have 
been  due  to  the  negligence  of  a subcontractor. 

The  defendant  had  in  the  meantime  moved  her  furniture  into 
the  house  and  insured  it  for  $1,000,  but  suffered  a further  loss  of 
some  $1,050.  She  also  insured  the  building  and  received  $2,150  in 
settlement  of  that  claim. 

After  the  fire,  the  house  was  completed  by  the  plaintiffs  after  a 
conversation  with  the  defendant. 

Immediately  after  the  fire,  the  legal  position  was,  I think,  that 
the  defendant  could  not  be  called  upon  to  pay  the  contract  price 
for  the  house,  but  that  the  plaintiffs  were  bound  to  complete  it: 
Appleby  v.  Myers  (1867),  L.R.  2 C.P.  651. 

The  de  minimis  principle  does  not  apply,  in  the  facts  of  this 
case;  and  it  seems  to  me  that  the  rights  of  the  parties  remained 
such  unless  there  was  .a  new  contract.  The  plaintiffs  had  no  right 
to  any  part  of  the  insurance  money — that  was  a matter  between  the 
defendant  and  the  insurers. 

The  evidence  is  not  very  satisfactory — the  plaintiff  Smith 
says : — 

“ She  called  me  up  on  the  ’phone.  I asked  her  if  she  had  any 
insurance,  and  she  said,  ‘yes,’  she  had  some,  and  we  ararnged  to 
meet  and  look  the  job  over.  We  met  at  the  house;  it  was  a pretty 
dirty  looking  place,  and  she  asked  me  what  it  would  cost  to  put  it 
right,  and  I said,  about  $2,700. 

“ Q.  What  took  place?  A.  Then  she  commenced  to  complain 
about  her  furniture  and  said  she  ought  to  have  something  for  that. 

c<  Q.  What  was  said  about  her  furniture  ? A.  She  figured  that 
she  ought  to  have  some  come-back  on  the  house  in  order  to  recover 
the  money  she  would  lose. 
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iC  Q.  What  did  she  say?  A.  Well,  I don’t  know  how  to  pnt  it  App.Div. 
more  than  I have  already  put  it.  1923. 

“ Q.  What  did  you  say  ? A.  I told  her  then  that  she  could  not 
transfer  insurance  from  the  house  to  the  furniture,  that  one  would 
not  cover  the  other.  Dawson. 

“ Q.  You  contend  that  the  insurance  on  the  house  was  to  be  Riddell,  J. 
applied  to  that?  A.  Yes. 


e<  A.  I don’t  know  how  I learned  that  the  release  had  been 
signed. 

“ Q.  You  did  learn  that  the. release  had  been  signed?  A.  Yes, 
about  ten  days  later. 

c<  Q.  And  that  the  insurance  money  had  been  paid  Miss  Dawson  ? 
A.  Yes. 

“ Q.  You  got  in  touch  with  Miss  Dawson?  A.  I believe  I called 
her;  I would  not  swear  whether  she  called  me  or  I called  her.  I 
said,  ‘I  understand  you  have  got  a settlement  and  you  signed  a 
release,’  and  she  said  ‘yes.’  I said,  ‘ I understand  you  want  your 
house  completed  now  and  the  work  done,’  and  she  said  ‘ yes.’  I said, 
e Before  we  go'  on  we  must  come  to  some  understanding  as  to  how 
much  of  this  money  I am  to  get,  or  whether  I am  to  get  it  all.’  She 
didin’t  say  whether  I should  have  it  all,  but  she  gave  me  to  believe 
that  she  would  pay  over  to  me  the  money  she  got.” 

Referring  to  the  same  conversation  the  plaintiff  Smith  also 
gives  this  evidence : — 

“ Q.  Well,  what  was  said  later  with  regard  to  completing  the 
work  ? A.  The  time  I have  reference  to  was  after  she  had  released 
the  insurance  company.  I called  her  and  I said,  6 1 understand  you 
have  a settlement  with  the  insurance  company,’  and  she  said,  c yes.’ 
I said,  c I understand  you  want  us  to  go  ahead  and  finish  the  work,’ 
and  she  said,  ‘ I do.’  I said,  e Before  we  go  and  do  any  more  work 
we  must  have  some  kind  of  arrangement  whether  I am  to  get  the 
insurance  money  or  not,’  and  she  didn’t  tell  me  in  English  that 
she  would  give  me  the  insurance  money,  but  she  gave  me  to  under- 
stand that  I would  get  it. 

“ Q.  What  did  she  say  to  make  you  believe  that?  A.  She  said, 
c All  right,  go  ahead  and  do  the  work.’ 

“ Q.  Your  contract  called  for  completion?  A.  Yes.” 

The  other  plaintiff,  Lockwood,  gives  this  evidence : — 

“ Q.  You  had  some  conversation  with  Miss  Dawson  subsequent 
to  the  fire  ? A.  Oh,  yes. 

“ Q.  What  conversation  did  you  have  ? A.  It  was  relative  to 
the  way  the  work  should  be  done. 

“ Q.  Did  you  have  any  conversation  about  starting  up  the 

41 — 58  o.l.r. 
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work  ? A.  She  called  me  up  on  the  ’phone  and  asked  me  about  the 
work,  and  I said  I didn’t  feel  justified  in  going  on  until  we  came 
to  some  arrangement,  and  I advised  her  to  get  in  conversation  with 
Mr.  Smith  and  that  I would  act  in  accordance  with  that  conversa- 
tion. Subsequently  I asked  Smith  about  it. 

“ Q.  As  a result  of  the  word  you  got  from  Smith  you  went  on 
with  the  work.  A.  Yes,  sir.” 

This  concludes  the  evidence  for  the  plaintiffs,  and  there  is  no 
denial  by  the  defendant. 

The  situation  then  seems  quite  clear — the  plaintiffs,  learning 
that  the  defendant  had  received  some  insurance  money  on  the 
house,  objected  to  go  on  without  having  some  kind  of  assurance  that 
they  were  to  get  the  insurance  money — the  defendant  demurred,  as 
she  had  lost  considerably  by  the  destruction  of  her  furniture,  but 
finally  said,  “ All  right,  go  ahead  and  do  .the  work.”  If  this  con- 
stituted a contract  at  all,  it  was  that  she  would  give  them  the 
insurance  money  which  she  had  received,  if  they  would  go  ahead  and 
do  the  work  they  were  already  under  a legal  obligation  to  do. 

In  some  of  the  United  'States  a doctrine  has  been  laid  down 
that  (at  least  in  building  contracts)  the  contractor  has  the  option 
either  to  complete  his  contract  or  to  abandon  it  and  -pay  damages. 
These  Courts  have  accordingly  held  that  the  abandonment  by  the 
contractor  of  his  option  to  abandon  is  sufficient  consideration  for  a 
promise  to  pay  an  extra  amount. 

The  Courts  of  Illinois,  Indiana,  and  Massachusetts  seem  to 
have  adopted  this  rule : 9 Corpus  Juris,  p.  720,  “ Building  and  Con- 
struction Contracts,”  sec.  53 ; 13  Corpus  Juris,  p.  354. 

But  such  a course  is  to  allow  a contractor  to  take  advantage  of 
his  own  wrong,  and  other  American  Courts  reprobate  it : 9 Corpus 
Juris,  p.  720 ; 13*  Corpus  Juris,  p.  354,  sec.  210,  and  cases  cited  in 
notes. 

This  is  not  and  never  was  law  in  Ontario,  as  it  is  not  and  never 
was  law  in  England.  . 

It  has  long  been  text-book  law  that  “ not  the  promise  or  the 
actual  performance  of  something  which  the  promisee  is  legally 
bound  to  perform  ” is  a consideration  for  a promise : Halsbury’s 
Laws  of  England,  vol.  7,  p.  385,  para.  798;  “the  performance  of 
an  existing  contract  by  one  of  the  parties  is  no  consideration  for  a 
new  promise  by  the  other  party:”  Leake  on  Contracts,  7th  ed.,  p. 
455,  and  cases  cited. 

I am  of  opinion  that  the  promise  (if  there  was  one)  to  pay  for 
the  work  to  be  done  was  not  binding  for  want  of  consideration,  and 
would  allow  the  appeal  with  costs  here  and  below. 

If  there  be  any  difficulty  in  moulding  the  judgment,  one  of  us 
may  be  spoken  to. 
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Latchford,  J. : — -As  a matter  of  first  impression  I was  of  the  App.  Div. 

opinion  that  this  appeal  failed.  However,  upon  further  considera-  1923. 

tion  I think  it  must  succeed.  - 

Smith 

The  building  was  not  completed  when  the  fire  occurred.  Hot-  v. 
withstanding  the  fire  the  obligation  to  complete  continued.  Was  a Dawson- 
new  enforceable  contract  then  made  by  the  parties  ? If  not,  the  Latchf ord,  J . 
plaintiffs  are  clearly  not  entitled  to  maintain  their  action. 

The  evidence  falls  short  of  establishing  such  a contract.  Giving 
it  the  highest  possible  effect,  it  amounts  to  no  more  than  a request 
to  finish  the  building,  coupled  with  an  intimation  or  promise,  made 
without  consideration,  that  the  plaintiffs  would  be  paid  for  doing 
what  they  were  obliged  to  do  by  their  original  contract. 

I therefore  think  the  appeal  should  be  allowed. 

Middleton,  J. : — Unless  the  legal  situation  is  clearly  kept  in 
mind,  the  case  seems  to  present  some  aspect  of  hardship. 

The  plaintiffs  undertook  to  build  the  house  for  the  contract  price 
and  to  hand  it  over  complete  to  the  defendant.  In  the  absence  of 
any  provision  to  the  contrary  in  the  contract,  the  destruction  of  the 
building  by  fire  would  not  afford  any  excuse  for  non-performance  of 
the  contract. 

When  the  work  was  going  on,  the  material  and  labour  which 
went  into  the  building  became  the  defendant’s  property  subject  to 
any  lien  in  the  plaintiffs’  favour ; so  she  had  an  insurable  interest 
in  the  property,  and  she  effected  an  insurance  for  her  own  protec- 
tion. 

The  builders  had  an  insurable  interest,  not  only  because  of  their 
lien,  but  also  because  the  destruction  of  the  property  by  fire  would 
injure  them,  as  under  the  building  contract  they  would  be  bound 
to  replace.  They  did  not  insure,  preferring  to  carry  the  risk  them- 
selves. There  was  no  obligation  on  the  part  of  the  owner  to  insure 
for  the  benefit  of  the  contractors,  and  the  contractors  have  no  equit- 
able or  other  claim  upon  the  money  received  by  the  owner  as  the 
result  of  her  prudence  and  expenditure. 

As  I understand  the  evidence,  there  was  no  more  than  a demand 
by  the  owner  upon  the  contractor  to  complete  his  contract.  If 
there  was  more,  it  did  not  amount  to  a new  contract,  as  there  was 
no  consideration. 

In  its  essence  The  defence  is  an  attempt  to  shift  the  loss  result- 
ing from  the  fire — legally  a loss  falling  upon  the  contractors — to 
the  shoulders  of  the  owner,  who,  fortunately  for  her,  is  not  liable. 

It  may  also  be  regarded  as  an  attempt,  by  one  who  had  an 
insurable  interest  but  did  not  insure,  to  appropriate  insurance 
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money  belonging  to  another,  who  also  had  an  insurable  interest 
and  did  insure. 

The  appeal  should  be  allowed. 

Logie,  J.,  agreed  with  Riddell,  J. 

Appeal  allowed. 


[APPELLATE  DIVISION.] 

Bankees  Financial  Coepoeation  Limited  y.  Canada  Accident 
and  Fiee  Assueance  Co. 

Insurance  ( Automobile ) — Indemnity  against  Loss  Resulting  from  Sale 
of  Motor  Vehicle  without  Consent  of  Assured  — Conditional  Sale 
Contract — Wrongful  Sale  of  Vehicle  — - Expense  of  Repossessing — 
Costs  of  Defending  Action  Brought  ly  Purchaser  from  Vendee — 
Solicitor  and  Client  Costs — Loss  upon  Resale — Scope  of  Covenant 
for  Indemnity. 

A company  sold  a motor  vehicle  to  M.  & H.,  under  a conditional  sale 
agreement,  duly  registered,  which  provided  that  the  vehicle  was  not 
to  be  sold  without  the  previous  written  consent  of  the  selling  com- 
pany or  its  assigns.  M.  & H.,  wrongfully  and  without  the  consent, 
sold  the  car  to  D.  The  plaintiffs  had  an  assignment  of  the  agreement 
from  the  selling  company  and  took  the  car  from  D.  at  an  expense 
of  $75.  D.  sued  the  plaintiffs,  and  his  action  was  dismissed  with 
costs.  The  plaintiffs’  party  and  party  costs  of  that  action  were  paid. 
The  plaintiffs  were  insured  by  the  defendants  against  loss  resulting 
from  the  sale  of  the  vehicle  without  the  plaintiffs’  consent:  — 

Held,  that  the  plaintiffs,  while  entitled  to  recover  from  the  defendants 
the  $75,  were  not  entitled  to  recover  their  additional  solicitor  and 
client  costs  of  the  action  brought  by  D.,  nor  their  loss  on  resale  of  the 
vehicle. 

An  appeal  by  the  plaintiffs  from  the  judgment  of  the  County 
Court  of  the  County  of  York,  in  an  action  upon  a policy  of  insur- 
ance, in  favour  of  the  defendants  as  to  two  of  the  items  of  the 
plaintiffs’  claim. 

April  12.  f The  appeal  was  heard  by  Riddell,  Latchfobd, 
Middleton,  and  Logie,  JJ. 

C.  W.  Plaxton,  for  the  appellants. 

R.  S.  Robertson,  K.C.,  for  the  defendants,  respondents. 

April  16.  The  judgment  of  the  Court  was  read  by  Riddell,  J . : 
— A company  in  Toronto,  “ financed  ” in  the  familiar  way  by  the 
plaintiff  company,  sold  a motor  car  to  Mahood  & Havery,  of  Peter- 
borough, under  a conditional  sale  agreement,  duly  filed,  which 
provided  that  the  car  was  not  to  be  sold  without  the  previous 
written  consent  of  the  selling  company  or  its  assigns — Mahood  & 
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Havery,  wrongfully  and  without  such  consent,  sold  the  car  to  one 
Dulmage,  in  the  county  of  Prince  Edward. 

The  plaintiff  company  had  an  assignment  of  the  agreement, 
etc.,  from  the  selling  company,  and  took  the  car  from  Dulmage,  at 
an  expense  of  $75. 

Dulmage  brought  an  action  against  the  present  plaintiffs,  but 
failed,  and  his  action  was  dismissed  with  costs:  see  Dulmage  v. 
Bankers  Financial  Corporation  Limited  (1921),  51  O.L.R.  433. 
The  party  and  party  costs  were  paid,  $511,  but  an  extra  amount  of 
$129.60,  certainly  not  an  extravagant  sum,  is  claimed  as  solicitor 
and  client  costs. 

The  car  was  sold  under  the  terms  of  the  sale  agreement  for 
$1,157.52;  the  amount  due  on  it  was  $1,247.98,  a loss  of  $90.46. 

The  loss  of  the  plaintiff  company  then  is 
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1.  Bailiff's  fees  on  repossession $ 75.00 

2.  Extra  solicitor  and  client  costs  ....  129 . 60 

3.  Loss  on  resale  90.46 


In  all $295.06 


The  plaintiff  company  had  an  insurance  policy  with  the  defend- 
ant company,  and  sued  for  this  sum  in  the  County  Court;  the 
defendant  company  admitted  the  first  item  and  paid  $75  'into 
Court,  disputing  the  other  two. 

His  Honour  Judge  O'Connell  agreed  with  the  defendants'  con- 
tention and  gave  judgment  accordingly ; the  plaintiffs  appeal. 

As  to  the  second  item,  costs  in  Dulmage  v.  Bankers  Financial 
Corporation  Limited , his  Honour  says : “ The  loss  occasioned  was 
not  the  direct  result  of  the  sale  by  Mahood  & Havery,  but  the 
result  of  the  ill-advised  and  mistaken  action  of  Dulmage,  a matter 
not  covered  by  the  covenant  of  indemnity." 

And  as  to  the  third  item  he  says : “ The  loss  indemnified  against 
is  loss  resulting  from  the  sale  of  the  motor  vehicle  without  the 
plaintiffs'  consent.  Such  a sale,  it  is  true,  did  take  place,  but  no  loss 
was  sustained  by  the  plaintiffs  by  reason  of  that  fact.  They  recovered 
possession  of  the  motor  vehicle,  and  it  was  in  as  good  a condition 
when  they  got  it  back  as  it  would  have  been  if  it  had  remained 
throughout  in  the  possession  of  Mahood  & Havery.  The  plaintiffs, 
after  the  sale  and  re-possessing  the  motor  vehicle,  were  at  least  in 
as  good  a position  as  they  were  before  the  wrongful  sale,  with  the 
exception  of  the  amount  paid  in  recovering  possession.  Before  that 
sale-  they  had  the  security  given  by  the  conditional  sale  contract 
covering  the  motor  vehicle  and  Mahood  & Havery’s  (the  original 
purchasers)  liability  for  the  payment  of  the  balance  of  the  purchase- 
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price ; after  the  sale,  and  on  their  repossessing  the  vehicle,  they  had 
the  vehicle  itself  and  the  liability  of  Mahood  & Havery  to  pay  the 
difference  between  the  balance  owing  on  the  purchase-price  and  the 
net  proceeds  of  the  sale  contemplated  by  them,  if  these  should  be 
less  than  the  said  balance.  Thus  the  plaintiffs  suffered  no  loss  by 
reason  of  Mahood  & Havery’s  sale  except  as  before  stated.” 

In  respect  of  the  second  item,  I agree  with  the  learned  County 
Court  Judge:  no  insurance  company  could  have  contemplated  that, 
on  a sale  such  as  was  made  to  Dulmage  and  repossession  by  the 
persons  entitled  thereto,  the  purchaser  (in  Dulmage’s  position) 
would  bring  an  action — wholly  unfounded  and  hopeless  as  it  was. 

I assent  to  the  argument  of  Mr.  Plaxton  that  if  any  costs  were 
recoverable,  costs  between  solicitor  and  client  would  be:  Smith  ,v. 
Compton  (1832),  3 B.  & Ad.  407;  Howard  v.  Lovegrove  (1870), 
L.R.  6 Ex.  43;  cf.  Wijfen  v.  Bailey  and  Romford  Urban  District 
Council  [1914]  2 K.B.  5,  [1915]  1 K.B.  600. 

The  American  cases  mentioned  by  Huddy  on  Automobiles,  6th  ed. 
(1922),  p.  1050,  are  cases  of  insurance  against  damage  occasioned 
by  accidental  injury  by  a motor  vehicle — in  such  cases  actions  of  law 
are  to  be  expected:  Mayor  Lane  & Co.  v.  Commercial  Casualty 
Insurance  Co.  (1915),  169  N.Y.  App.  Div.  772;  Christison  v.  St. 
Paul  Fire  and  Marine  Insurance  Co.  (1917),  138  Minn.  51;  Royal 
Indemnity  Co.  v.  Schwartz  (1915),  172  S.W.  Repr.  581.  Hammond 
& Co.  v.  Bussey  (1887),  20  Q.B.D.  79,  is  nihil  ad  rem;  as  is  Leake 
on  Contracts,  6th  ed.,  pp.  813,  814 — Cyc.,  vol.  22,  pp.  96  eUseq ., 
cites  very  many  cases — such  cases  as  are  in  contemplation  in  Leake, 
loc.  cit. 

As  to  the  third  item,  I think  that  what  the  plaintiffs  are  entitled 
to  is  the  same  as  in  the  case  of  theft,  and  the  law  is  correctly  stated 
in  Huddy,  1922  ed.,  p.  1057,  sec.  843:  “ If  . . . the  car 

should  be  recovered  intact,  in  the  same  condition  as  it  was  before 
the  theft,  plaintiff’s  only  damage  would  be  expenses  incurred  in 
recovering  the  car  and,  perhaps,  in  addition,  the  value  of  its  use 
during  the  period  between  the  theft  and  the  recovery  . . . If 

the  car  were  damaged  or  destroyed  while  in  the  custody  of  the 
thief,  plaintiff’s  damages  would  include  also  the  diminution  or  loss 
of  value  ...  If  ...  it  is  wrecked  and  totally  destroyed, 
the  insurer  is  liable  for  its  value.” 

I agree  with  the  learned  County  Court  Judge  and  would  dis-' 
miss  the  appeal  with  costs. 

Appeal  dismissed  with  costs. 
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[APPELLATE  DIVISION.] 

Briscoe  v.  Standard  Bane:  of  Canada. 

Bankruptcy  — Payments  Made  by  Debtor  to  Creditor  within  three 

Months  before  Authorised  Assignment  — Insolvency  of  Debtor- 

Knowledge  of  Creditor — Concurrent  Intent  to  Create  Preference — 

Payments  Declared  Fraudulent — Bankruptcy  Act,  secs.  2 (t),  31,  32 

— ■“  Insolvent  Person  ”■ — Act  of  Bankruptcy. 

Payments  made  by  a debtor  to  the  defendant  bank,  a creditor,  within 
three  months  before  an  assignment  to  an  authorised  trustee  under  the 
Bankruptcy  Act,  which  had  the  effect  of  giving  the  bank  a preference, 
and  which,  under  the  Act,  were  to  be  presumed  primd  facie  to  have 
been  made  with  a view  of  giving  a preference,  were  held  to  have  been 
made  with  knowledge  of  the  debtor’s  insolvency  on  the  part  of  the 
bank  and  with  the  concurrent  intention  on  the  part  of  the  debtor  and 
creditor  to  create  a preference;  and  payment  by  the  bank  to  the 
trustee  in  an  action  brought  by  him  was  ordered. 

It  was  not  necessary  for  the  trustee  to  establish  some  act  of  bank- 
ruptcy on  the  part  of  the  debtor.  The  statute,  sec.  31,  avoids  the 
transaction  if  the  debtor  is  an  insolvent  person,  and  sec.  2 (t)  makes 
it  plain  that  a debtor  may  be  an  insolvent  person  “ whether  or  not 
he  has  done  or  suffered  an  act  of  bankruptcy.” 

Sections  31  and  32  considered  and  explained. 

Briscoe  v.  Molsons  Bank  (1922),  51  O.L.R.  644,  In  re  Bell  (1922),  2 
C.B.R.  271,  and  Re  Webb  (1921),  51  O.L.R.  5,  2 C.B.R.  16,  referred  to. 

An  appeal  by  the  plaintiff  from  the  judgment  of  Mowat,  J.,  at 
the  trial,  in  favour  of  the  defendants  in  an  action  arising  out  of 
bankruptcy  proceedings. 

April  11.  The  appeal  was  heard  by  Riddell,  Latchford, 
Middleton,  and  Logie,  JJ. 

0.  L.  Lewis , K.C.,  and  A.  L.  Hanna , for  the  appellant. 

J.  M.  Pike , K.C.,  for  the  defendants,  respondents. 

April  16.  Middleton,  J. : — -Appeal  from  the  judgment  of 
Mowat,  J.,  delivered  at  the  trial  of  the  action,  on  the  14th  February, 
1923. 

The  action  is  brought  by  the  authorised  assignee  of  one  Samuel 
Haining,  for  the  purpose  of  attacking  certain  payments  made  by 
Haining  to  the  Standard  Bank,  the  claim  being  based  upon  the 
provisions  of  sec.  31  of  the  Bankruptcy  Act. 

The  assignment  is  dated  the  5th  May,  1921.  The  payments 
attacked  are,  first,  the  sum  of  $1,000  paid  on  the  18th  February, 
1921,  and  further  payments  of  $1,984.68  on  the  16th  March,  1921, 
$1,060  on  the  6th  April,  and  $141.93  on  the  8th  April,  1921,  all 
these  payments  being  within  three  months  of  the  assignment. 

Haining  had  been  a customer  of  the  bank  since  February,  1920. 
He  had  been  granted  a line  of  credit  of  $6,000  to  be  secured  by  his 
own  paper,  and  $4,000  to  be  secured  by  trade-paper.  At  the  time 
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this  arrangement  was  made,  he  presented  a statement  of  assets 
shewing  a surplus  of  over  $30,000.  He  actually  secured  advances 
of  almost  $6,000  in  excess  of  the  line  of  credit  granted.  He  provted 
a most  unsatisfactory  customer,  failing  to  meet  his  paper  as  it 
matured;  and,  notwithstanding  drastic  pressure  brought  upon  him 
to  pay  up  and  transfer  his  account  to  some  other  bank,  he  owed  the 
defendant  bank,  in  February,  upwards  of  $4,000,  which  was  repre- 
sented by  a promissory  note  overdue.  On  the  16th  February  a 
writ  was  issued,  which  produced  the  first  thousand  dollars  that  I 
have  mentioned,  and  on  the  7th  March  judgment  was  signed  and 
an  execution  issued;  the  later  payments  were  made  under  force 
of  the  execution,  without  a sale  being  actually  made.  The  corres- 
pondence put  in,  commencing  on  the  2nd  August,  1920,  and  con- 
tinuing until  the  action  was  brought  in  February,  goes  to  shew 
that  the  manager  of  the  bank  had  not  only  lost  all  confidence  in 
Haining,  but  he  was  most  anxious  to  induce  him  to  transfer  his 
most  unsatisfactory  account  to  a less  sagacious  bank.  In  the  result, 
the  account  was  transferred  to  the  Molsons  Bank,  not  much  to  its 
profit,  as  may  be  seen  by  a reference  to  the  action  of  Briscoe  v. 
Molsons  Bank  (1922),  51  O.L.R.  644. 

Unquestionably  the  statements  presented  by  Haining  were 
fraudulent,  and  the  major  assets  either  non-existent  or  incumbered 
beyond  any  real  value;  and,  on  inquiry  being  made  by  the  bank 
into  Haining’s  true  financial  position,  it  learned  the  falsity  of 
some  at  least  of  the  statements.  When  the  bank  itself  sued  in 
February,  and  recovered  judgment,  and  had  an  unsatisfied  execu- 
tion in  the  hands  of  the  sheriff  for  some  time,  it  is  plain  that  the 
condition  of  ce  bankruptcy  99  was  known  to  it  at  the  time  the  pay- 
ments, other  than  the  thousand  dollars  paid  after  writ  issued,  were 
received.  It  is  impossible  to  believe  that  the  condition  of  “ insol- 
vency ” was  not  known  to  the  bank-manager  before  then.  At  the 
trial  the  action  was  dismissed  because,  I think,  of  an  unfortunate 
misunderstanding  by  the  learned  trial  Judge  of  the  true  meaning 
of  the  Bankruptcy  Act  with  respect  to  preferences.  The  learned 
trial  Judge,  being  possibly  misled  by  some  remarks  by  the  Court 
in  Briscoe  v.  Molsons  Bank , already  referred  to,  seems  to  have 
entirely  misapprehended  the  scope  and  meaning  of  sec.  32  of  the 
Act,  and  to  have  forgotten  that  it  formed  part  of  the  original 
statute,  for  he  treats  it  as  having  been  enacted  in  1921  for  the  pur- 
pose of  mitigating  some  supposed  hardship  in  the  application  of 
sec.  31.  He,  no  doubt,  fell  into  this  error  because  sec.  30  of  the 
original  Act  was  amended  in  1921  in  respect  of  a matter  not  now 
material. 

These  transactions,  having  taken  place  in  the  early  months  of 
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1921,  fall  to  be  determined  upon  the  Act  as  it  stood  before  the  App.  Div. 
amendments,  which  only  become  operative  on  the  4th  June,  1921.  1923, 

Turning  to  the  statute : sec.  31  (as  enacted  by  the  amending  B^^0E  ~ 
Act  of  1920,  10  & 11  Geo.  V.  ch.  34,  sec.  8),  eliminating  for  the  v. 
sake  of  clearness  words  not  now  important,  provides  that  every  Sb;™AqFd 
payment  made  to  a creditor  “by  any  insolvent  person  . . . Canada. 

with  a view  of  giving  such  creditor  a preference  over  the  other  Middleton,  j„ 
creditors,  or  which  has  the  effect  of  giving  such  creditors  a pre- 
ference over  the  other  creditors,”  shall,  if  bankruptcy  intervenes 
within  three  months,  be  deemed  fraudulent;  and,  further,  that  if 
the  payment  has  the  effect  of  giving  a preference  it  shall  “be 
presumed  prima  facie  ” to  have  been  made  with  a view  of  giving  a 
preference  and  be  deemed  fraudulent. 

“Insolvent  person”  is  defined  by  sec.  2 (t)  as  including  “a 
person  . . . (i)  who  is  for  any  reason  unable  to  meet  his 

obligations  as  they  respectively  become  due,  or  (ii)  who  has  ceased 
paying  his  current  obligations  in  the  ordinary  course  of  business, 
or  (iii)  the  aggregate  of  whose  property  is  not,  at  a fair  valuation, 
sufficient,  or,  if  disposed  of  at  a fairly  conducted  sale  under  legal 
process,  would  not  be  sufficient,  to  enable  payment  of  all  his  obliga- 
tions, due  and  accruing  due,  thereout.” 

In  this  case  there  is  no  room  for  doubt  that  Haining  was  “ an 
insolvent  person  ” within  each  of  these  defining  clauses.  He  was 
chronically  unable  to  meet  his  obligations  to  the  bank;  he  had 
ceased  to  pay  his  current  obligations  in  the  ordinary  course  of  busi- 
ness, for  the  bank,  after  six  months  of  threatening,  had  sued  him, 
and  his  property  at  a fair  valuation  will  only  pay  a few  cents  on  the 
dollar  of  his  liabilities.  The  only  question,  therefore,  is  whether  these 
payments,  which  unquestionably  had  the  effect  of  giving  the  bank 
a preference,  and  which,  under  the  statute,  are  to  be  presumed 
prima  facie  to  have  been  made  with  a view  of  giving  a preference, 
have  now  been  shewn  to  have  been  made  without  such  view. 

In  In  re  Bell  (1922),  2 O.B.R.  271,  the  Court  of  Appeal  of 
Manitoba,  agreeing  with  the  view  expressed  by  my  brother  Orde  in 
Re  Webb  (1921),  51  O.L.R.  5,  2 C.B.R.  16,  determined  that  what 
the  statute  contemplated  was  a concurrent  intention  on  the  part  of 
the  debtor  and  creditor  to  create  a preference.  I think  that,  on 
the  evidence  here,  the  true  finding  should  be  that  there  was  in  this 
case  this  common  intention. 

In  the  course  of  the  argument  the  case  was  presented  as  though 
the  plaintiff  to  succeed  must  establish  some  act  of  bankruptcy  on 
the  part  of  the  debtor.  This  is  not  so.  The  statute  avoids  the 
transaction  if  the  debtor  is  an  insolvent  person,  and  the  section' 
from  which  I have  already  quoted  (2  (t))  makes  it  quite  plain  that 
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a debtor  may  be  an  insolvent  person  “ whether  or  not  he  has  done 
or  suffered  an  act  of  bankruptcy.” 

The  effect  of  sec.  32  remains  to  be  considered.  It  must  be  at 
once  said  that  Parliament  has  done  its  best  to  conceal  its  true 
meaning,  and  some  provisions  in  it  indicate  that  in  the  attempt  to 
adopt  the  corresponding  section  of  the  English  Act  (sec.  45)  the 
draftsman  failed  to  appreciate  its  true  significance.  It  speaks  of 
payments  “by  the  bankrupt,”  that  is  to  say,  by  a person  who  was 
in  truth  a bankrupt  at  the  time  he  made  the  payment,  the  word 
“ bankrupt  ” being  used  in  its  technical  sense  and  in  no  way  as 
equivalent  to  “ an  insolvent  person.”  Owing  to  the  fact  that  upon 
the  making  of  a receiving  order  the  bankruptcy  relates  back  to  the 
institution  of  the  proceedings,  there  may  be,  and  in  many  instances 
is,  a very  considerable  interval  between  the  launching  of  a bank- 
ruptcy petition  and  the  making  of  thet  final  order,  during  which 
the  debtor  may  be  carrying  on  his  business.  Section  45  of  the  Eng- 
lish Act  clearly  relates  to  payments  and  transactions  during  this 
period,  and  it  properly  commences  with  the  clause  “ Subject  to  the 
foregoing  provisions  of  this  Act,”  and  then  defines  the  transactions 
which  taking  place  within  this  limited  period  are  protected.  Our 
Act,  in  sec.  32,  commences  in  the  same  way,  and,  I think  with  need- 
less care,  adds  a clause  leaving  untouched  the  provisions  of  the  Act 
for  the  avoidance  of  preferences.  If  these  preferences  are  to  be 
liable  to  be  attacked  for  a period  of  three  months  before  the  bank- 
ruptcy, then,  a fortiori , they  should  be  liable  to  attack  if  made 
within  the  limited  time  I have  mentioned;  so  this  clause,  probably 
unnecessary,,  is  innocuous.  The  only  difficulty  is  the  interjection 
of  the  words  “ or  an  authorised  assignment.”  The  authorised 
assignment  cannot  be  made  to  relate  back,  and  it  is  hard  to  see  why 
these  words  were  inserted. 

My  learned  brother  misreads  this  section,  and  treats  it  as  if  it 
were  a graft  upon  sec.  31  and  commenced  with  the  words  “ notwith- 
standing the  provisions  hereinbefore  contained,”  wdiich  is,  I venture 
to  think  and  as  I have  already  said,  a misconception  of  its  true 
function. 

The  somewhat  cryptic  remarks  set  out  in  the  short  note  of  the 
judgment  in  the  Molsons  Bank  case  shew  that  the  Court  in  that 
case  regarded  secs.  31  and  32  as  entirely  independent,  no  doubt 
understanding  the  true  function  of  sec.  32  as  I do. 

The  appeal  should  be  allowed,  and  the  bank  should  be  ordered 
to  refund,  and  to  pay  costs  throughout. 

Riddell,  J. : — The  decision  of  this  case  at  the  trial  was  made 
by  my  brother  Mowat  to  depend  upon  sec.  32  of  the  Bankruptcy 
Act  of  1919,  9 & 10  Geo.  V.  ch.  36  (Dom.) 
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This  section  specifically  is  “ subject  to  the  foregoing  provisions 
of  this  Act,”  in  matters  such  as  are  in  question  here.  Later  legis- 
lation, specifically  “ subject  to  ” other  legislation,  leaves  that  other 
legislation  in  full  force  and  effect;  and  the  later  legislation  can 
only  be  given  effect  to  if  and  so  far  as  it  does  not  interfere  with  the 
effect  of  the  former.  I decline  to  modify  or  explain  away  the  plain 
provision  of  the  statute  that  sec.  32  is  subject  to  sec.  31.  What 
Parliament  had  in  mind  is  immaterial;  we  should  give  full  effect  to 
what  Parliament  has  said. 

I have  had  the  opportunity  of  perusing  the  judgment  of  my 
brother  Middleton  and  agree  in  every  respect  as  to  facts  and  law. 

The  appeal  must  be  allowed  with  costs  throughout. 

Latchfoed  and  Logie,  JJ.,  agreed  with  Middleton,  J. 

Appeal  allowed. 


[APPELLATE  DIVISION.] 

Attorney- G ex ee al  for  Ontario  v.  Canadian  Wholesale 
Grocers  Association. 

Constitutional  Law — Criminal  Code,  secs.  4 96 , 498 — Whether  ultra  Vires 
— British  North  America  Act,  sec.  91(27) — Unlawful  Trade  Com- 
bination— Conspiracy — Action  by  Provincial  Attorney-General  for 
Declaration  of  Unlawfulness  of  Certain  Acts  and  for  Injunction 
against  Continuance  — Whether  Action  Maintainable  at  Common 
Laic  or  by  Virtue  of  sec.  498  — Addition  of  Plaintiffs  by  Appellate 
Court — Injury  to  Property — Wholesale  Grocers  Association — Incor- 
poration Act,  9 & 10  Geo.  V.  ch.  100  ( Dom .) — Declaration  by  Court 
— Discretion — Failure  to  Shew  Damage — Remedy  by  Indictment — 
Fixing  of  Prices. 

The  judgment  of  Orde,  J.,  52  O.L.R.  536,  was  affirmed,  upon  appeal  by 
the  Attorney-General  and  two  individuals  added  as  plaintiffs  at  the 
hearing. 

Held,  by  Meredith,  C.J.O.,  following  In  re  Board  of  Commerce  Act, 
1919,  and  Combines  and  Fair  Prices  Act,  1919,  [1922]  1 A.C.  191,  that 
it  is  not  competent  for  the  Parliament  of  Canada  to  enact  laws  to 
prohibit  undue  combination  and  hoarding  so  as  to  restrict  the  liberty 
of  the  inhabitants  of  a Province;  and,  therefore,  the  provisions  of 
sec.  498  of  the  Criminal  Code  are  ultra  vires — not  coming  under  sec. 
91(27)  of  the  British  North  America  Act.  The  view  that,  as  con- 
spiracies unduly  to  restrain  trade  were  offences  at  common  law,  the 
subject-matter  of  combination  in  restraint  of  trade  is  one  belonging 
to  criminal  jurisprudence,  might  have  been  adopted  but  for  the  deci- 
sion referred  to.  The  view  that  it  is  only  “ where  the  subject- 
matter  is  one  which  by  its  very  nature  belongs  to  the  domain  of 
criminal  jurisprudence  ” that  the  Parliament  of  Canada  can  legislate, 
is  not  warranted  by  the  decision  in  the  earlier  case  of  Attorney- 
General  for  Ontario  v.  Hamilton  Street  Railway  Co..  [1903]  A.C.  524. 

(2)  The  acts  complained  of  in  this  case  were  not  done  by  a public 
body,  nor  were  they  of  a public  nature,  nor,  if  done,  would  they  con- 
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1923.  travene  the  provisions  of  the  Act  of  incorporation  of  the  Canadian 

Wholesale  Grocers  Association,  9 & 10  Geo.  V.  ch.  100  (Dom.) ; and 

Attorney-  the  Attorney-General  could  not  maintain  the  action. 

General  for  And,  Seville,  if  he  could  maintain  it,  the  case  was  not  one  for  granting 
Ontario  an  injunction,  because  the  public  could  he  protected  by  proceeding 
Canadian  against  the  defendants  by  indictment. 

Wholesale  (3)  The  individual  plaintiffs,  added  as  such  by  the  appellate  Court 
Grocers  upon  the  hearing  of  the  appeal,  could  not  maintain  the  action,  not 

Associa-  only  because  the  provisions  of  sec.  498  were  ultra  vires,  but  because 

tion.  it  had  not  been  satisfactorily  established  that  the  acts  complained  of 
had  caused  injury  to  these  plaintiffs,  and  also  because  it  is  only  an 
injury  to  property  that  entitles  an  individual  to  an  injunction  to 
restrain  the  commission  of  an  act  which  is  a crime,  and  no  injury  to 
property  had  been  shewn — when  the  ground  for  relief  is  injury  to 
property,  nothing  but  “property”  in  the  ordinary  sense  of  the  word 
is  meant. 

Emperor  of  Austria  v.  Day  and  Kossuth  (1861),  3 D.  F.  & J.  217,  ex- 
plained. 

(4)  The  declaration  sought  by  the  plaintiffs — that  the  defendants  had 
entered  into  an  unlawful  trade  combination  or  agreement — should 
not  be  granted:  the  granting  of  such  relief  rests  in  the  discretion 
of  the  Court,  especially  where  no  consequential  relief  is  awarded; 
and  it  would  be  a wrong  exercise  of  that  discretion  to  make  the 
declaration  asked  for. 

Per  Hodgins,  J.A.: — The  language  used  in  the  judgment  of  the  Judi- 
cial Committee  in  the  Board  of  Commerce  case,  supra,  should  not  be 
read  as  excluding  the  right  of  the  Dominion  Parliament  to  designate 
as  crimes,  acts  that  had  not  been  already  so  treated  in  English 
criminal  jurisprudence;  and  secs.  496  and  498  of  the  Code  should 
not,  without  a more  definite  pronouncement,  be  regarded  as  constitu- 
tionally invalid. 

(2)  The  Attorney-General  for  Ontario,  in  addition  to  his  right  to  pro- 
ceed for  a criminal  offence,  has  a right  to  bring  a civil  action  to 
restrain  the  carrying  out  of  any  criminal  conspiracy  in  restraint  of 
trade  as  defined  by  the  Criminal  Code,  in  so  far  as  its  effect  will,  in 
the  opinion  of  the  Court,  result  in  an  injury  to  the  public  at  large. 

(3)  Any  one  who  can  shew  that  he  has  been  injured  or  damaged  by 
the  carrying  into  effect  of  the  purpose  of  such  a conspiracy,  or  of  a 
conspiracy  to  do  lawful  acts  by  unlawful  means,  can  sue  those  who 
have  caused  the  injury  and  damage:  in  such  a case  actual  damage 
is  the  gist  of  the  action. 

(4)  The  defendant  association  and  its  executive  committee,  who  were 
alleged  to  have  unlawfully  combined  to  restrain  trade,  had  shewn 
such  reasons  as  induced  the  Court  to  believe  they  did  not  intend 
to  carry  into  effect  the  matters  contemplated  in  their  pledge  until 
it  was  determined  whether  they  could  legally  do  so  or  not,  and 
therefore  the  Attorney-General  had  not  made  out  a case  for  injunc- 
tion, and  he  had  no  possible  claim  for  damages. 

(5)  The  added  plaintiffs,  while  entitled  to  urge,  and  urge  successfully, 
that  the  defendant  association  had  made  such  an  agreement  as 
offended  against  the  law,  and  which,  if  carried  out,  would  unduly  in- 
jure their  trade,  yet  had  failed  to  shew  any  damage  cognizable  at 
law  resulting  to  them;  and  so  they  failed  in  their  action. 

(6)  The  fixing  of  the  prices  of  starch  and  of  resale  prices  was  reason- 
able, and  was  within  the  competence  of  those  who  so  fixed  them,  and 
did  not  tend  unreasonably  to  enhance  prices  nor  unduly  to  restrict 
trade  or  injure  it,  but,  in  the  case  of  the  resale  prices,  rather  to 
benefit  the  public. 

(7)  The  use  of  the  word  “unduly”  has  restricted  the  right  of  traders 
in  setting  up  just  cause  or  excuse  for  acts-  injuring  other  traders. 
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per  Meredith,  C.J.O.,  and  Hodgins,  J.A.:—  Full  discussion  of  the  vari- 
ous aspects  of  the  case  with  copious  reference  to  authorities. 

Per  Ferguson,  J.A.: — The  circumstances  were  not  such  as  required 
the  Court  on  the  ground  of  convenience  or  otherwise,  to  depart 
from  the  usual  practice — namely,  not  to  declare  the  rights  of  the 
parties,  except  in  so  far  as  such  a declaration  is  necessarily  incident 
to  relief  asked  and  granted — even  though  the  Court  has  power  to 
do  so. 

(2)  An  injunction  should  not  be  granted  where  the  plaintiff  has  an 
adequate  remedy  at  law. 

(3)  No  actual  damage  was  proved. 

(4)  It  was  not  necessary  pr  advisable  to  express  any  opinion  as  to  the 
right  of  the  Attorney-General  to  maintain  the  action  or  as  to  the 
constitutional  validity  of  sec.  498. 

Appeal  by  the  plaintiff  from  the  judgment  of  Orde,  J.,  52 
O.L.R.  536. 

January  22,  23,  24,  and  February  5,  6,  7,  8,  9.  The  appeal  was 
heard  by  Meredith,  C.J.O.,  Magee,  Hodgins,  and  Ferguson, 
JJ.A. 

Wallace  Nesbitt , K.'C.,  and  A.  W.  Roebuck , for  the  appellant. 

I.  F.  Hellmuth , K.C.,  and  R.  R.  McKay , for  the  defendants, 
respondents. 

April  19.  Meredith,  C.J.O. — The  learned  trial  Judge  dis- 
missed the  action  on  the  ground  that  the  Attorney- General  had 
no  locus  standi  to  maintain  it,  and  he  did  not  therefore  pass  upon 
the  issues  of  fact  or  upon  the  other  issues  in  the  action. 

Upon  the  argument  leave  was  given  to  the  plaintiff  to  amend 
by  adding  W.  F.  Morley  and  Robert  Dowson  as  plaintiffs  and  by 
claiming  for  them  the  like  relief  as  is  claimed  by  the  Attorney- 
General. 

In  the  statement  of  claim  various  acts  are  alleged  to  have  been 
done  by  the  respondents,  to  which  I shall  afterwards  refer,  which 
it  is  alleged  constitute  infractions  of  sec.  498  of  the  Criminal  Code 
and  are  also  in  violation  of  the  common  law  as  to  restraint  of 
trade. 

The  relief  claimed  is : — 

(1)  A declaration  of  this  'Court  that  the  defendants,  or  some 
of  them,  have  entered  into  an  unlawful  trade  combination  or  agree- 
ment, one  with  the  other,  and  with  other  persons,  to  the  injury  of 
his  Majesty’s  subjects. 

(2)  The  dissolution  of  such  unlawful  trade  combination  or 
agreement. 

(3)  An  injunction  restraining  the  defendants  from  continuing 
to  act  in  pursuance  of  or  in  accordance  with  such  unlawful  trade 
combination  or  agreement. 
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(4)  A declaration  of  this  Court  that  the  defendants,  or  some 
of  them,  have  unlawfully  agreed,  one  with  the  other,  and  with 
other  persons,  with  respect  to  the  price  of  articles  of  commerce, 
to  the  injury  of  his  Majesty’s  subjects. 

(5)  The  annulment  of  such  unlawful  price  agreements. 

(6)  An  injunction  restraining  the  defendants,  or  any  of  them, 
from  continuing  to  act  in  pursuance  of  or  in  accordance  with  such 
unlawful  price  agreements  and  from  entering  into  further  or  other 
such  agreements. 

In  addition  to  the  Canadian  Wholesale  Grocers  Association,  the 
following  persons  and  firms  are  made  defendants:  T.  H.  Kinnear, 
A.  EL  Pafford,  EL  C.  Beckett,  H.  W.  Chamberlain,  A.  C.  Pyke, 
described  as  “ being  officers  of  an  association  known  as  the  Whole- 
sale Grocers  of  Ontario,”  and  Thos.  Kinnear  & Company,  W.  EL 
Gillard  & Company,  'Castle  Limited,  ,E.  W.  Gillett  Company 
Limited,  Armstrong  & Pafford  Limited,  W.  C.  MacDonald  Regis- 
tered Incorporated,  St.  Lawrence  Starch  Company  Limited,  and 
Canada  Starch  Company  Limited. 

According  to  the  allegations  of  the  statement  of  claim,  the 
Canadian  Wholesale  Grocers  Association  is  a company  incorpor- 
ated by  9 & 10  Geo.  V.  ch.  100  (Canada) ; the  defendants  Kinnear, 
Pafford,  Beckett,  and  Chamberlain,  are  the  executive  committee 
of  the  Wholesale  Grocers  of  Ontario,  an  unincorporated  association 
formerly,  and  now  the  Ontario  branch  or  division  of  the  Canadian 
Wholesale  Grocers  Association.  The  defendant  Pyke  is  the  secre- 
tary of  both  associations.  These  persons  and  firms,  except  Pyke, 
are  wholesale  grocers ; the  two  associations  are  associations  of 
wholesale  grocers;  W.  C.  MacDonald  Registered  Incorporated  is 
an  extra-provincial  corporation  doing  business  within  Ontario ; and 
the  E.  W.  Gillett  Company,  the  St.  Lawrence  Starch  Company,  and 
the  Canada  Starch  Company,  are  incorporated  companies  with  head 
offices  within  Ontario  and  are  manufacturers  of  articles  of  com- 
merce which  are  necessaries  of  life  and  which  are  merchandise  of 
the  grocery  trade. 

It  is  also  alleged  that  all  the  members  of  the  Wholesale  Grocers 
of  Ontario  are  members  of  the  Canadian  Wholesale  Grocers  Associa- 
tion and  that  all  the  members  of  that  association  doing  business  in 
Ontario  are  members  of  the  Wholesale  Grocers  of  Ontario;  that 
these  two  bodies  are  composed  of  persons  doing  business  as  whole- 
sale grocers,  and  that  membership  in  them  is  restricted  to  those 
approved  by  the  executive  committe  of  “ either  99  association ; that 
there  are  two  conditions  precedent  to  obtaining  such  approval, 
viz. : prior  consent  of  the  member  of  such  executive  committee  who 
does  business  in  the  vicinity  of  the  applicant,  and  who  is  thus  his 
immediate  competitor ; and  the  signing  and  swearing  by  the  appli- 
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cant  that  (1)  he  is  conducting  a strictly  wholesale  grocer  business, 
(2)  he  is  carrying  a full  assortment  of  groceries,  (3)  his  business 
is  not  a co-operative  one,  (4)  he  agrees  not  to  sell  to  consumers  or 
any  aggregation  of  consumers  organised  for  buying  purposes,  (5) 
he  is  not  connected  directly  or  indirectly  with  any  plan  or  agree- 
ment by  which  his  stockholders  are  to  receive  dividends  on  the 
basis  of  their  purchases,  (6)  he  is  not  interested  in  the  profits  of 
any  retail  business,  (7)  he  agrees  to  abide  by  the  rules  or  regula- 
tions that  may  be  adopted  at  any  annual  or  special  meeting  of  the 
association : that  wholesale  grocers  who  conform  with  the  provisions 
of  this  obligation  are  referred  to  by  “ the  personal  defendants  ” as 
the  “ legitimate  wholesale  trade  ” and  are  eligible  for  membership ; 
that  others,  such  as  wholesale  grocery  brokers,  wholesalers  who  for 
various  reasons  have  not  or  are  unable  to  obtain  a full  assortment, 
co-operative  dealers,  retailers  engaged  in  the  wholesale  business, 
those  operating  both  wholesale  and  retail  establishments,  and  others, 
are  excluded. 

It  is  further  alleged  that  the  respondents  who  are  wholesale 
grocers,  acting  in  combination  with  all  other  members  of  the  two 
associations  and  with  the  other  respondents  and  with  others,  have 
adopted  and  acted  on  a policy  as  follows : — 

(a)  To  restrict  the  wholesale  grocery  trade  or  business  of  the 
Province  of  Ontario  and  of  the  Dominion  of  Canada  to  those  who 
form  the  membership  of  such  associations  or  in  the  alternative  to 
restrict  such  trade  or  business  to  those  whom  the  executive  mem- 
bers of  such  associations,  in  their  own  discretion,  are  pleased  to  class 
as  “legitimate  wholesale  grocers,”  having  in  view  the  limitations 
imposed  by  the  said  oaths  of  application  for  membership. 

(b)  To  fix  and  regulate  a non-competitive  price  for  a number 
of  commodities  which  are  articles  of  commerce  and  necessities  of 
life,  and  which  are  merchandise  of  the  grocery  trade,  through  all 
stages  of  sale  from  the  manufacturer  to  the  wholesaler  and  from 
the  wholesaler  to  the  retail  dealer. 

It  is  further  alleged  that  the  two  associations,  in  executive  coun- 
cil, in  general  meeting,  and  by  individual  signed  consent,  have 
resolved  as  follows: — 

(a)  “ As  a unit  ” to  refuse  to  handle  the  goods  of  manufacturers 
who  issue  list  prices  and  at  the  same  time  sell  to  the  retail  trade. 

(b)  To  pledge  themselves  not  to  buy  from  any  manufacturers 
(except  specific  and  definitely  arranged  cases  agreed  to  by  the 
association)  who  will  not  confine  their  sales  to  the  legitimate  whole- 
sale trade. 

(c)  To  exclude  competition  in  certain  brands  of  goods,  on  the 
grounds  that  in  a free  market,  as  stated  in  such  resolution,  “the 
lowest  price  must  rule,”  and  “ without  some  definite  instructions 
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from  the  manufacturer  with  regard  to  the  sale  of  proprietary 
lines  the  trade  unanimously  realise  that  one  cut  leads'  to  another, 
and  that  eventually,  while  the  selling  price  would  be  uniform,  it 
would  be  a uniform  price  without  any  margin  of  profit  whatever 
to  the  wholesale  trade.” 

That,  with  a view  to  eliminating  competition  in  the  price  of  the 
commodities,  necessities  of  life,  articles  of  commerce,  and  merchan- 
dise of  the  wholesale  grocery  trade,  and  to  maintain  the  price  of 
them  and  their  own  profit  thereon,  the  respondents  who  are  whole- 
sale grocers  have  endorsed  by  resolution,  in  manner  above  stated, 
the  “ principle  of  the  manufacturer  fixing  the  price  and  terms  on 
proprietary  goods  and  refusing  to  sell  to  any  wholesale  house  which 
is  not  willing  to  maintain  such  list  prices,”  and  that  the  respond- 
ents have  resolved  that  every  accredited  representative  of  any  manu- 
facturer shall  carry  the  endorsation  o,f  the  secretary  of  the  Can- 
adian Wholesale  Grocers  Association,  before  any  member  of  the 
association  purchases  after  the  1st  January,  1923,  and  that  a card 
be  issued  and  countersigned  by  the  secretary. 

The  statement  of  claim  also  contains  allegations  as  to  the  way 
in  which  the  policies  indicated  in  the  resolutions  which  I have 
quoted  have  been  carried  out,  by  means  which  may  be  summarised- 
as  follows : — 

(1)  By  appointing  a committee  to  interview  the  manufacturers 
and  to  make  known  to  them  these  policies  and  the  “ endorsation  ” 
of  them  by  the  two  associations. 

(2)  By  preventing  W.  F.  Morley,  Robert  Dowson,  and  the 
York  Trading  Company  from  purchasing  the  stock  in  trade  of 
the  grocery  business. 

(3)  By  preventing  Joseph  Harris  and  Frank  Fearman,  who 
are  alleged  to  be  conducting  a wholesale  grocery  business,  from 
purchasing  the  stock  in  trade  of  the  grocery  business. 

(4)  By  entering  into  agreements  with  eight  named  persons 
and  firms  and  others  that  they  shall  confine  their  sales  to  the 
“ legitimate  wholesale  trade,”  to  the  exclusion  of  all  other  wholesale 
dealers,  and  fixing  non-competitive  prices  and  terms  at  which  these 
manufacturers  shall  sell  to  the  wholesale  trade  and  at  which  the 
wholesale  trade  shall  sell  to  the  retail  trade,  as  well  as  the  margin 
of  profit  to  the  wholesaler,  such  margin  of  profit  being  “ in  advance 
of  that  formerly  prevailing  under  competitive  conditions.” 

(5)  That  the  respondent  the  Gillett  company,  “with  the 
approval,  consent,  and  assistance  ” of  the  respondents  who  are 
wholesale  grocers  and  associations,  has  entered  into  written  agree- 
ments, “in  common  form,”  with  the  respondents  who  are  whole- 
sale grocers,  binding  them  to  sell  to  the  retail  trade  at  only  such 
prices  and  on  such  terms  and  conditions  as  are  quoted  in  the 
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printed  price-lists  issued  or  to  be  issued  from  time  to  time  by  the 
Gillett  company,  and  at  no  others,  without  rebate  or  allowance  of 
any  kind,  the  company  reserving  to  itself  the  right  ” to  demand 
of  the  wholesaler  a sworn  declaration  that  these  prices,  terms,  and 
conditions  have  in  all  instances  been  exacted.  The  company  sells 
its  entire  product  subject  to  this  agreement,  and  refuses  to  sell 
otherwise  or  to  those  who  do  not  maintain  these  prices,  terms,  and 
conditions. 

(6)  That  the  respondent  W.  C.  MacDonald  Registered  Incor- 
porated, at  the  instance  of  the  respondents  who  are  wholesale  gro- 
cers or  associations,  with  their  approval,  consent,  and  assistance, 
has  entered  into  a verbal  agreement  with  them  and  with  the  whole- 
sale tobacconists  of  Ontario,  binding  them  in  a similar  manner  to 
that  alleged  as  to  the  Gillett  company. 

(7)  Similar  allegations  to  those  with  regard  to  W.  C.  Mac- 
Donald Registered  Incorporated  were  made  as  to  the  St.  Lawrence 
Starch  Company  and  the  Canada  Starch  Company,  which,  it  is 
alleged,  are  the  only  manufacturers  of  starch  and  certain  other 
products  in  Canada. 

(8)  That  these  two  companies  have  combined  to  sell  their  pro- 
ducts, at  “ a common  and  identical  price  ” and  on  common  and 
identical  terms  and  conditions,  to  the  wholesalers,  and  to  enforce 
common  and  identical  resale  prices,  terms,  and  conditions,  from  the 
wholesale  grocer  to  the  retail  trade. 

These  alleged  acts  are  summed  up  in  para.  19  of  the  statement 
of  claim,  which  reads  as  follows: — 

19.  The  defendants  have  as  aforesaid  conspired,  combined, 
agreed,  and  arranged  each  with  the  other  and  with  others : — - 

( a ) To  unduly  limit  the  facilities  for  manufacturing^  supply- 
ing, storing,  and  dealing  in  articles  and  commodities  which  may  be 
subjects  of  trade  or  commerce. 

(b)  To  restrain  and  injure  trade  and  commerce  in  relation  to 
such  articles  or  commodities. 

(c)  To  unduly  prevent,  limit,  and  lessen  the  manufacture  or 
production  of  such  articles  or  commodities  and  to  unreasonably 
enhance  the  price  thereof. 

(d)  To  unduly  prevent  or  lessen  competition  in  the  manufac- 
ture, purchase,  barter,  sale,  transportation,  or  supply  of  such  articles 
and  commodities. 

These  allegations  are  substantially  what  clauses  (a),  (b),  (c), 
and  ( d ) of  sec.  498  of  the  Criminal  Code  deal  with.  That  section 
provides : — - 

“ Every  one  is  guilty  of  an  indictable  offence  and  liable  to  a 
penalty  not  exceeding  $4,000  and  not  less  than  $200,  or  to 
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two  years’  imprisonment,  or,  if  a corporation,  is  liable  to  a penalty 
not  exceeding  $10,000,  and  not  less  than  $1,000,  who  conspires, 
combines,  agrees  or  arranges  with  any  other  person,  or  with  any 
railway,  steamship,  steamboat  or  transportation  company, — 

“ (a)  to  unduly  limit  the  facilities  for  transporting,  producing, 
manufacturing,  supplying,  storing  or  dealing  in  any  article  or  com- 
modity which  may  be  a subject  of  trade  or  commerce ; or, 

“(b)  to  restrain  or  injure  trade  or  commerce  in  relation  to  any 
such  article  or  commodity ; or, 

“ (c)  to  unduly  prevent,  limit,  or  lessen  the  manufacture  or 
production  of  any  such  article,  or  commodity,  or  to  unreasonably 
enhance  the  price  thereof ; or, 

“(d)  to  unduly  prevent  or  lessen  competition  in  the  produc- 
tion, manufacture,  purchase,  barter,  sale,  transportation  or  supply 
of  any  such  article  or  commodity,  or  in  the  price  of  insurance 
upon  person  or  property.” 

It  was  contended  by  counsel  for  the  respondents  that  it  was 
not  competent  for  the  Parliament  of  Canada  to  enact  these  pro- 
visions; that  the  matters  dealt  with  are  all  matters  as  to  which 
the  Provincial  Legislatures  have  exclusive  legislative  authority, 
and  In  re  Board  of  Commerce  Act , 1919 , and  Combines  and  Fair 
Prices  Act,  1919,  [1922]  1 A.C.  191,  was  relied  on  as  supporting 
that  contention. 

The  answer  to  the  main  question  propounded  in  that  case  was 
that  it  was  not  competent  for  the  Parliament  of  Panada  to  authorise 
the  Board  of  Commerce,  created  by  statute  of  Canada,  1919,  9 & 
10  Geo.  V.  ch.  37,  to  make  an  order  to  the  effect  that  certain  retail 
dealers  in  clothing  in  the  city  of  Ottawa  should  be  prohibited  from 
charging  as  profits  on  sales  more  than  certain  percentages  on 
cost  prescribed  as  fair  profit;  and  Viscount  Haldane  said  (p.  196) 
that  the  only  substantial  question  which  the  Judicial  Committee 
had  to  determine  was,  “ whether  it  was  within  the  legislative 
capacity  of  the  Parliament  of  Canada  to  enact  the  statutes  in  ques- 
tion.” The  opinion  of  the  Judicial  Committee  was  that,  although 
.in  special  circumstances,  which  it  said  were  not  shewn  to  exist,  the 
Parliament  of  Canada  might  legislate  writh  regard  to  the  subjects 
of  undue  combination  and  hoarding,  under  normal  circumstances 
the  liberty  of  the  inhabitants  of  the  Province  may  not  be  restricted 
by  the  Parliament  of  Canada,  and  that  under  normal  circum- 
stances general  Canadian  policy  could  not  justify  interference  on 
such  a scale  as  the  statutes  in  controversy  involved. 

In  answer  to  the  argument  that  the  legislation  could  be 
supported  under  head  |27  of  sec.  91  of  the  British  North 
America  Act,  which  confers  upon  the  Parliament  of  Canada 
exclusive  authority  with  regard  to  a the  criminal  law,  except 
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the  constitution  of  courts  of  criminal  jurisdiction,  but  in- 
cluding the  procedure  in  criminal  matters,”  it  was  said  (p.  198) 
that  it  was  one  thing  to  construe  those  words  “as  enabling  the 
Dominion  Parliament  to  exercise  exclusive  legislative  power  where 
the  subject-matter  is  one  which  by  its  very  nature  belongs  to  the 
domain  of  criminal  jurisprudence,”  but  that  “ it  is  quite  another 
thing,  first  to  attempt  to  interfere  with  a class  of  subjects  com- 
mitted exclusively  to  the  Provincial  Legislature,  and  then  to 
justify  this  by  enacting  ancillary  provisions,  designated  as  new 
phases  of  Dominion  criminal  law  which  require  a title  to  so  inter- 
fere as  basis  of  their  application.” 

The  view  of  the  Committee,  as  I understand  its  decision,  was 
that  it  was  not  competent  for  the  Parliament,  in  normal  circum- 
stances, to  legislate  with  regard  to  the  subjects  of  undue  combina- 
tion and  hoarding,  as,  in  its  opinion,  the  authority  for  legislation 
as  to  them  was  vested  exclusively  in  the  Provincial  Legislatures. 

In  the  earlier  case  of  Attorney-General  for  Ontario  v.  Hamil- 
ton Street  Railway  Co.,  [1903]  A.  C.  524,  the  Lord  Chancellor, 
stating  the  opinion  of  the  Judicial  Committee  with  regard  to  head 
27  of  sec.  91,  British  North  America  Act,  said  (p.  529)  : — 

“ It  is,  theref  ore,  the  criminal  law  in  its  widest  sense  that  is 
reserved,  and  it  is  impossible  ...  to  doubt  that  an  infraction 
of  the  Act”  i.e.,  the  Lord's  Day  Act),  “which  in  its  original 
form,  without  the  amendment  afterwards  introduced,  was  in  opera- 
tion at  the  time  of  confederation,  is  an  offence  against  the  criminal 
law.  The  fact  that  from  the  criminal  law  generally  there  is  one 
exception,  namely,  f the  constitution  of  courts  of  criminal  juris- 
diction/ renders  it  more  clear,  if  anything  were  necessary  to  render 
it  more  clear,  that  with  that  exception  (which  obviously  does  not 
include  what  has  been  contended  for  in  this  case)  the  criminal  law, 
in  its  widest  sense,  is  reserved  for  the  exclusive  authority  of  the 
Dominion  Parliament.” 

That  case  dealt  with  a provincial  statute,  commonly  known 
as  the  Lord's  Day  Act,  which  assumed  to  prohibit  the  doing  or 
exercising  of  any  worldly  labour,  business,  or  work  on  the  Lord's 
Day  within  the  Province,  and  the  decision  was  that  the  statute 
treated  as  a whole  was  beyond  the  competency  of  the  Ontario  Legis- 
lature. The  Lord  Chancellor  also  said  (p.  528)  : — 

“ The  question  turns  upon  a very  simple  consideration.  The 
reservation  of  criminal  law  for  the  Dominion  of  Canada  is  given 
in  clear  and  intelligible  words  which  must  be  construed  accord- 
ing to  their  natural  and  ordinary  signification.  Those  words  seem 
to  their  Lordships  to  require,  and  indeed  to  admit  of,  no  plainer 
exposition  than  the  language  itself  affords.” 
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See  what  was  said  by  Sir  Montague  Smith  in  Russell  v.  The 
Queen  (1882),  7 App.  Cas.  829,  838,  839. 

I am  unable  to  reconcile  the  views  expressed  in  the  Board  of 
Commerce  case  with  what  was  decided  in  the  Lord's  Day  Act  case, 
for  in  the  latter  case  I can  find  no  warrant  for  the  view  that  it  is 
only  ec  where  the  subject-matter  is  one  which  by  its  very  nature 
belongs  to  the  domain  of  criminal  jurisprudence  ” that  the  Par- 
liament of  Canada  can  legislate.  The  proper  observance  of  the 
Lord’s  Day  Act  and  the  enforcement  of  its  penalties  is  not  a sub- 
ject-matter which  in  its  very  nature  belongs  to  criminal  jurisprud- 
ence. 

The  inconvenience  resulting  from  this  limitation  is  obvious 
when  one  considers  the  large  number  of  subject-matters  which  have 
been  dealt  with  by  the  Parliament  of  'Canada  which  cannot  be  said 
to  belong  in  their  very  nature  to  criminal  jurisprudence. 

To  enumerate  a few  of  them,  I refefi  to  sec.  505  of  the  Criminal 
Code,  which  makes  it  an  offence  to  issue,  give,  sell  or  otherwise 
dispose  of  trading  stamps,  or  to  offer  to  do  so;  sec.  287,  with 
regard  to  unguarded  holes  in  ice  and  unguarded  mines  out. of  use; 
secs.  210  to  213  (inclusive),  which  deal  with  various  forms  of 
seduction;  sec.  235,  which  deals  with  betting,  pool-selling,  and 
bookmaking;  sec.  233,  as  to  frequenting  a “ bucket  shop,”  and 
various  sections  as  to  gambling;  and  there  are  many  others. 

But  for  what  was  laid  down  in  the  Board  of  Commerce  case, 
to  which,  being  the  latest  deliverance  of  the  Judicial  Committee,  I 
must  bow,  I should  have  been  inclined  to  adopt  the  view  presented 
by  Mr.  Nesbitt,  that,  inasmuch  as  conspiracies  unduly  to  restrain 
trade  were  offences  at  common  law,  the  subject-matter  of  combina- 
tions in  restraint  of  trade  is  one  belonging  to  criminal  juris- 
prudence, and  therefore  within  Viscount  Haldane’s  definition; 
but,  as  I read  the  judgment,  there  is  no  escape  from  the  conclu- 
sion that  it  is  not  competent  for  the  Parliament  of  'Canacfa  to  enact 
laws  to  prohibit  undue  combination  and  hoarding  so  as  to  restrict 
the  liberty  of  the  inhabitants  of  a Province. 

I have  in  a recent  case  held  a Dominion  enactment  which  would 
fall  under  the  ban  of  Viscount  Haldane’s  general  statement  to  be 
intra  vires , but  do  not  take  the  same  course  with  regard  to  the 
legislation  in  question ; though,  but  for  the  decision  in  the  Board  of 
Commerce  case,  I would  have  held  that  it  was  competent  for  the 
Parliament  of  Canada  to  enact  sec.  498  of  the  Criminal  Code,  and 
for  that  course  I would  find  support  in  the  case  of  Rex  v.  Lee 
(1911),  23  O.L.R.  490,  because  in  the  Board  of . Commerce  case 
legislation  of  the  character  of  that  which  is  in  question  in  the  case 
at  bar  was  held  to  be  ultra  vires  the  Dominion  Parliament. 
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Counsel  for  the  appellants  contended  that  the  Attorney-General 
has  the  right  to  maintain  an  action  seeking  an  injunction,  where 
the  act  sought  to  be  restrained,  though  in  itself  a crime,  is  (1)  an 
illegal  act  which  causes  or  is  likely  to  cause  injury  to  the  public 
or  to  property;  (2)  in  the  case  of  a corporation,  a contravention  of 
the  provisions  of  the  Act  or  charter  bringing  it  into  existence. 

For  the  first  of  these  propositions  Attorney-General  v.  Oxford 
Worcester  and  Wolverhampton  Railway  Go.  (1854),  2 W.R.  330, 
99  R.R.  875,  was' cited.  In  that  case  the  railway  company  had 
opened  a line  of  rails  in  contravention  of  a direction  of  the  Board 
of  Trade,  and  therefore  in  contravention  of  5 & 6 Yict.  ch.  55.  The 
direction  of  the  Board  of  Trade  was  given  in  consequence  of  a 
report  from  a gentleman  whom  the  Board  sent  to  inspect  the  line, 
that  the  opening  of  it  for  public  traffic  would  be  attended  with 
danger  to  the  public  by  reason  of  the  incompleteness  of  the  perman- 
ent way.  All  that  was  decided  was  that  the  Attorney-General  was 
entitled  to  apply  for  an  injunction  to  restrain  the  company  from 
opening  the  line  and  that  the  injunction  should  be  granted.  The 
principle  of  the  decision  is  to  be  found  in  the  observation  of  the 
Master  of  the  Rolls  (2  W.R.  at  p.  331),  where  he  says : — - 

u The  Attorney-General,  as  parens  patrice,  might  apply  to  the 
Court  to  restrain  the  execution  of  an  illegal  act  of  a public  nature, 
provided  it  was  established  that  the  act  was  an  illegal  act,  and  it 
affected  the  public  generally.” 

The  argument  of  counsel  for  the  appellant  fails  to  give  effect 
to  the  statement  that  the  act,  although  illegal  and  affecting  the 
public  generally,  must  be  an  act  of  a public  nature. 

The  act  complained  of  in  the  case  cited  was  of  a public  nature; 
it  was  an  act  done  by  a public  body  incorporated  for  the  perform- 
ance of  a public  duty.  In  the  case  at  bar,  the  act  complained  of  is 
not  done  by  a public  body,  nor  is  it  of  a public  nature. 

The  case  cited  was  followed  in  Attorney-General  v.  Cockermouth 
Local  Board  (1874),  L.R.  18  Eq.  172,  in  which  an  injunction  was 
granted  restraining  the  defendants  from  discharging  sewage  into 
a stream  in  contravention  of  a statutory  provision  which  permitted 
the  discharge  only  on  condition  that  the  sewage  should  be  first  freed 
from  “ all  excrementitious  or  other  foul  or  noxious  matter,  such 
as  would  affect  or  deteriorate  the  purity  and  quality  of  the  water  ” 
of  the  stream.  The  act  complained  of  was  an  act  of  a public 
nature  and  was  done  by  a public  body  in  the  performance  of  a 
public  duty. 

Attorney-General  v.  Great  Western  Railway  Co.  (1872),  L.R. 
7 Ch.  767,  was  a case  similar  to  the  case  in  2 W.R.,  and  the  defend- 
ant was  restrained  from  opening  a new  line  without  first  giving 
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App.  Div.  notice  to  the  Board  of  Trade  so  that  it  might  be  inspected,  as  pro- 
1923  vided  by  5 & 6 Viet.  ch.  55,  sec.  4. 

In  the  comparatively  recent  case  of  Attorney -General  v.  Binn- 

General  for  vninham  Tame  and  Rea  District  Drainage  Board , [1910]  1 Ch.  48* 
Ontario  the  question  of  the  right  of  the  Attorney- General  to  an  injunction 
was  discussed.  When  the  case  was  before  Kekewich,  J.,  [1908]  2 
Ch.  551,  he  had  said  (p.  562)  : — 

“ As  I understand  the  law,  the  Attorney- General,  coming  to 
complain  that  a public  body  is  exceeding  its  powers,  or  committing 
some  offence  against  a statute,  is  entitled  as  a matter  of  right,  on 
proving  his  case,  to  the  only  relief  which  the  Court  can  grant, 
namely,  an  injunction  in  one  form  or  another.” 

In  the  Court  of  Appeal  the  Master  of  the  Rolls  said  ([1910]  1 
Ch.  at  p.  53)  that  he  did  not  assent  to  that  proposition,  and  that  it 
is  not  the  law  that  the  Attorney- General  is  entitled  as  a matter 
of  right  to  say,  “ In  all  circumstances,  if  I prove  a breach  of  a 
statute,  the  Court  is  bound  to  grant  an  injunction,  whether  it  be  an 
injunction  against  continuing  to  do  something,  or  whether  it  be  in 
the  form  of  a mandatory  injunction;”  and  he  added  that  the  view 
which  was  taken  by  Farwell,  L.J.,  when  a Judge  of  first  instance  in 
A ttorney-General  v.  Wimbledon  House  Estate  Co.,  [1904]  2 Ch. 
34,  42,  and  by  Vaughan  Williams,  L.J.,  in  Attorney -General  v. 
London  and  North  Western  Railway  Co.,  [1900]  1 Q.B.  78,  87, 
was  the  more  accurate  one. 

What  was  said  by  Farwell,  J.,  was : — 

“ The  Court  no  doubt  has  a discretion  in  the  case  of  Attorney- 
General  actions.  . . . It  is  not  sufficient  for  the  Attorney-Gen- 

eral simply  to  come  to  the  Court  and  say,  {1  call  attention  to  the 
fact  that  there  has  been  a breach  of  this  statute,  and  it  follows  as  a 
matter  of  course  that  the  mandatory  injunction  which  I ask  for  must 
be  granted/  ” 

The  passage  from  the  judgment  of  Vaughan  Williams,  L.J., 
referred  to,  is : — 

“ I should  myself  hesitate  to  lay  down  as  an  absolute  rule  that, 
in  every  case  where  a public  body  having  statutory  powers  are  doing 
something  which  is  ultra  vires  by  reason  that  they  have  not  com- 
plied with  some  condition  or  term  subject  to  which  the  statute 
granted  these  powers  to  them,  the  Attorney-General  is  entitled  to 
an  injunction  ex  debito  justitice,  and  the  Court  has  no  discretion 
in  the  matter.” 

Farwell,  L.J.,  in  the  Birmingham  case  repeated  what  he  had 
said  in  the  passage  I have  quoted,  and  said  that  he  adhered  to  it, 
but  would  leave  out  the  word  “ mandatory,”  because  he  thought 
“ the  observation  applies  both  to  a mandatory  injunction  and  to  a 
negative  injunction”  (pp.  60,  61). 
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Referring  to  what  was  said  by  Lord  Halsbnry  in  London  County 
Council  y.  Attorney-General , [1902]  A.C.  165,  he  said  that  the 
statement  was  perfectly  accurate,  adding: — 

“ It  is  for  the  Attorney- General  to  determine  whether  he  should 
commence  litigation,  but  it  is  for  the  Court  to  determine  what  the 
result  of  that  litigation  should  be”  (p.  61). 

I refer  also,  without  quoting  it,  to  what  was  said  by  the  same 
learned  Judge  on  p.  60. 

In  Attorney-General  v.  Wimbledon  House  Estate  Co as  I 
understand  the  reasons  (p.  44)  for  judgment,  the  discretion  was 
exercised  in  favour  of  granting  the  injunction  because  there  was 
no  other  way  of  protecting  the  public  in  giving  the  benefit  of  the 
legislation  except  by  granting  a mandatory  injunction.  Damages 
could  not  be  given,  and  there  was  no  other  means  of  giving  effect  to 
the  Act  of  Parliament. 

In  Attorney-General  v.  Sheffield  Gas  Consumers  Co.  (1853),  3 
D.M.  & G.  304,  96  R.R.  151,  the  principle  upon  which  the  Court 
interferes  by  injunction  in  cases  of  injury  to  the  public  or  to  pri- 
vate individuals  by  an  unlawful  act  is  the  inadequacy  of  the 
remedy  which  the  law  gives  in  such  cases  (3  D.M.  & G.  at  p.  319), 
and  it  was  said  by  Turner,  L.J.  (p.  320)  : — 

“ It  is  not  on  the  ground  of  any  criminal  offence  committed, 
or  for  the  purpose  of  giving  a better  remedy  in  the  case  of  a 
criminal  offence,  that  this  Court  is  or  can  be  called  on  to  interfere. 
It  is  on  the  ground  of  injury  to  property  that  the  jurisdiction  of 
this  Court  must  rest;  and  taking  it  to  rest  upon  that  ground,  the 
only  distinction  which  seems  to  me  to  exist  between  cases  of  public 
nuisance  and  private  nuisance  is  this — that  in  cases  of  private  nuis- 
ance the  injury  is  to  individual  property,  and  in  cases  of  public 
nuisance  the  injury  is  to  the  property  of  mankind.” 

See  also  Attorney -General  v.  Birmingham  and  Oxford  Junc- 
tion Bailway  Co.  (1851),  3 Macn.  & G.  453,  and  the  observations 
of  the  Lord  Chancellor  at  p.  462. 

If  I were  of  opinion  that  the  Attorney-General  might  maintain 
this  action,  I should  decide,  in  the  exercise  of  my  discretion,  that 
the  case  is  not  one  for  granting  an  injunction,  because  the  public 
can  be  protected  by  proceeding  against  the  respondents  by  indict- 
ment. 

The  action,  as  far  as  the  Attorney-General  is  concerned,  is 
based  on  the  proposition  that  the  Dominion  legislation  is  intra  vires, 
and  that  the  acts  complained  of  are  contraventions  of  it;  and  what 
I mean  is  that,  if  that  be  the  case,  though  it  is  contrary  to  my  opin- 
ion, that  legislation  gives  all  necessary  protection  to  the  public. 

What  I have  said  applies  in  part  at  least  to  the  second  of  the 
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App.  Div.  two  propositions  advanced  by  counsel  for  the  appellants  with  which 
I am  dealing. 

In  addition  to  this,  I do  not  think  that  the  acts  of  which  the 

General  for  appellants  complain,  if  done,  would  contravene  the  provisions  of 
Ontario  the  Act  of  incorporation  of  the  Canadian  Wholesale  Grocers  Asso- 
ciation, 9 & 10  Geo.  Y.  ch.  100  (Dom.) 

What  is  relied  on  is  the  provision  of  sec.  11,  which  reads  as 
follows : — 

“ 11.  Nothing  herein  contained  shall  be  deemed  to  authorise 
any  action  that  will  operate  in  restraint  of  trade.” 

This,  in  my  judgment,  is  only  a pious  injunction  to  the  com- 
pany, and  neither  adds  to  nor  subtracts  from  the  powers  which 
without  the  section  the  company  is  given.  It  means  only,  as  I read 
it,  “ Parliament  does  not  confer  upon  you  the  right  to  do  a par- 
ticular unlawful  act.” 

This  brings  me  to  the  contention  of  counsel  for  the  appellants 
that  at  all  events  the  individual  plaintiffs,  who  were  added  after  the 
argument  began,  are  entitled  to  maintain  the  action,  because  the 
acts  complained  of  have  caused  injury  to  them  in  their  business. 

If  I am  right  in  the  view  that  I have  expressed  asAo  the  legis- 
lation which  is  invoked  being  ultra,  vires  the  Parliament  of  Canada, 
this  claim  falls  to  the  ground ; but,  if  my  view  is  wrong,  it  also  fails, 
for  more  reasons  than  one. 

In  the  first  place,  I do  not  think  that  it  has  been  satisfactorily 
established  that  the  acts  complained  of  have  caused  injury  to  these 
plaintiffs;  and,  secondly,  if  they  have,  it  was  not  an  injury  to 
property;  it  is  only  an  injury  to  property  that  entitles  an  individual 
to  an  injunction  to  restrain  an  act  which  is  a crime;  and,  in  my 
view,  no  injury  to  property  has  been  shewn. 

It  was  argued  by  counsel  for  the  appellants  that  an  interfer- 
ence with  a man’s  opportunity  to  buy  goods  that  he  requires  for 
his  business,  from  whomsoever  he  pleases  and  on  such  terms  and 
conditions  as  he  can  obtain  from  them,  is  an  interference  with  his 
property,  and  in  support  of  that  contention  Emperor  of  Austria  v. 
Day  and  Kossuth  (1861),  3 D.F.  & J.  217,  was  relied  on.  As  I 
understand  the  decision  in  that  case,  it  was  rested  upon  the  ground 
that  the  effect  of  the  circulation  of  the  notes  which  Kossuth  had 
printed  with  the  view  to  their  circulation  in  Hungary  would  be 
to  disturb  the  circulation  of  the  kingdom,  and  that  the  result 
of  that  would  be  to  prejudice  and  to  deteriorate  the  value  of  the 
existing  circulating  medium,  and  thus  to  affect  directly  all  the 
holders  of  Austrian  bank  notes,  and  indirectly,  if-  not  directly, 
all  the  holders  of  property  in  the  State. 

According  to  this  reasoning,  the  act  sought  to  be  restrained 
was  one  that  would  cause  injury  to  property,  and  the  case  does  not, 
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in  my  opinion,  indicate  that  when  the  ground  for  relief  is  injury  to 
property  anything  but  property  in  the  ordinary  sense  of  the  word 
is  meant.  I refer  also  to  Prudential  Assurance  Co.  v.  Knott  (1875), 

L.R.  10  Ch.  142. 

It  was  further  contended  that  at  all  events  the  appellants  were 
entitled  to  the  declaration  for  which  they  ask.  The  granting  of 
such  relief  is  a matter  which  rests  in  the  discretion  of  the  Court, 
especially  where  no  consequential  relief  is  awarded;  and,  in  my 
judgment,  it  would  be  a wrong  exercise  of  that  discretion  to  make 
the  declaration  asked  for.  If  the  case  which  the  appellants  seek 
to  make  on  the  facts  were  established,  and  the  legislation  in  ques- 
tion were  valid,  to  make  the  declaration  would  be  to  pronounce  a 
judgment  declaring  that  the  respondents  have  committed  the  offence 
which  that  legislation  creates,  when,  in  my  opinion,  that  should  be 
determined  only  in  a prosecution  for  the  offence,  save  only  where 
it  is  pronounced  in  a case  where  the  plaintiffs  seek  and  are  found 
to  be  entitled  to  an  injunction  restraining  the  defendants  from 
doing  acts  forbidden  by  the  statute. 

As  I have  come  to  the  conclusions  which  I have  mentioned,  it 
is  unnecessary  for  me  to  deal  with  the  other  questions  argued,  viz., 
as  to  the  effect  of  the  statute  and  as  to  whether  the  defendants  have 
contravened  it. 

I would  dismiss  the  appeal  with  costs. 
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Hodgins,  J.A. — The  argument  travelled  over  a very  large 
range;  hut,  in  my  view,  many  of  the  questions  can  be  disposed  of 
without  considering  all  of  the  points  raised. 

At  the  outset,  it  is  necessary  to  deal  with  the  contention  of 
the  respondents  that  secs.  496  and  498  of  the  Criminal  Code  are 
ultra  vires  of  the  Parliament  of  the  Dominion.  This  argument 
was  founded  upon  the  observations  of  Lord  Haldane  in  the  Board 
of  Commerce  case,  [1922]  1 A.C.  191. 

After  the  argument,  the  Attorney-General  for  Canada  was  notL 
fied  pursuant  to  the  'statute,  but  he  preferred  not  to  appear,  leaving 
the  validity  of  these  sections  to  be  determined  upon  the  argument 
already  presented.  This  consisted  only  of  comments  upon  the  rea- 
sons for  judgment  in  the  case  mentioned.  It  is  therefore  to  be 
regretted  that  we  have  not  had  the  benefit  of  a fuller  discussion 
of  what,  apart  from  that  decision,  are  the  proper  considerations  to 
be  applied  to  the  facts  of  this  case,  as  distinguished  from  what  was 
in  issue  before  the  Judicial  Committee. 

As  by  the  British  North  America  Act,  sec.  91,  the  regulation 
of  trade  and  commerce  and  the  criminal  law  are  committed  to  the 
exclusive  jurisdiction  of  the  federal  Parliament,  it  would  seem 
that  in  making  criminal  such  combinations  in  restraint  of  trade  as 
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App.  Div.  involve  the  doing  of  unlawful  acts,  and  thereby  tend  to  restrain 
2923.  or  injure  trade  throughout  the  Dominion,  the  Parliament  of 
Attorney  ^ana(^a  was  dealing  with  subjects  within  its  jurisdiction.  If  so,  it 
General  for  would  naturally  follow  that  in  endeavouring,  by  means  of  the 
Ontario  Board  of  Commerce  Act,  1919,  and  the  Combines  and  Fair  Prices 
Canadian  Act  1919,  not  only  to  investigate  the  dealings  of  those  engaged 
in  trade  and  commerce,  but  to  restrain  putting  into  effect  the 
consequences  of  the  illegal  combination,  denominated  conspiracy 
in  restraint  of  trade,  as  defined  by  sec.  496  of  the  Code,  the  exercise 
of  that  power  was  within  the  right  of  the  Dominion. 

It  is  said,  however,  that  the  language  used  by  Lord  Haldane 
invites  the  conclusion  that  this  is  not  a correct  view,  and  for  two 
reasons:  first,  because  these  sections  of  the  Criminal  Code  deal 
with  what  are  purely  civil  rights  of  contract  within  the  Province: 
and,  second,  it  is  only  where  the  subject-matter  is  one  which  by  its 
very  nature  belongs  to  the  domain  of*  criminal  jurisprudence, 
that  Parliament  can  designate  it  as  a crime  in  Canada. 

I do  not  think  we  are  concerned  in  this  case  with  the  questions 
discussed  in  the  Board  of  Commerce  case  save  in  so  far  as  they 
relate  to  the  authority  of  Parliament  in  relation  to  the  criminal 
law.  The  Board  of  Commerce  Act  and  the  Combines  and  Fair 
Prices  Act  raised  issues  extending  far  beyond  the  narrower  point 
decided  in  regard  to  enacting  “ ancillary  provisions,  designated  as 
new  phases  of  Dominion  criminal  law.” 

The  words  of  Lord  Haldane  ([1922]  1 A.C.  at  pp.  198,  199)  — 
t:  It  is  one  thing  to  construe  the  words  ‘ the  criminal  law,  except 
the  constitution  of  courts  of  criminal  jurisdiction,  but  including 
the  procedure  in  criminal  matters/  as  enabling  the  Dominion 
Parliament  to  exercise  exclusive  legislative  power  where  the  sub- 
ject-matter is  one  which  by  its  very  nature  belongs  to  the  domain 
of  criminal  jurisprudence.  A general  law,  to  take  an  example, 
making  incest  a crime,  belongs  to  this  class.  It  is  quite  another 
thing,  first  to  attempt  to  interfere  with  a class  of  subject  committed 
exclusively  to  the  Provincial  Legislature,  and  then  to  justify  this 
by  enacting  ancillary  provisions,  designated  as  new  phases  of 
Dominion  criminal  law  which  require  a title  to  so  interfere  as 
basis  of  their  application  ” — should  not  be  strained  beyond  what 
necessity  requires.  I do  not  at  present  read  them  as  excluding  the 
right  of  the  Dominion  Parliament  to  designate  as  crimes,  acts  that 
have  not  been  already  so  treated  in  English  criminal  jurisprudence. 

Section  10  of  the  Code  recognises  that  there  may  be  variations 
or  modifications  of  the  criminal  law  of  England  as  it  existed  in 
1791,  by  statutory  enactments  of  the  Parliament  of  Canada.  I 
take  it  that  what  was  meant  by  Lord  Haldane  was  that  the  juris- 
diction of  Parliament  was  not  properly  exercised  when  such  a 
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declaration  rested  only  on  the  defective  foundation  of  an  unwar- 
ranted interference  with  what  were  undoubtedly  civil  rights  within 
a Province.  But  the  Dominion  Parliament  could,  in  my  judg- 
ment, make  seduction  a crime,  or  it  might  add  a new  crime  to  that 
of  “ procuring  ” as  originally  understood  in  English  law  before 
automobiles  came  into  being:  see  Bex  v.  Quinn  (1918),  43  O.L.R. 
385,  30  Can.  Crim.'  Cas.  372.  It  has  already  made  a new  offence  in 
12  & 13  Geo.  Y.  ch.  11,  sec.  2 (an  Act  to  amend  the  Canada 
Temperance  Act). 

If  the  Judicial  Committee  intended  to  go  further  than  the 
words  I have  quoted  would  indicate,  then  I think  one  should  wait 
for  a more  definite  pronouncement  in  so  important  a direction 
before  holding  that  secs.  496  and  498  are  not  constitutionally  valid. 

Such  being  my  view,  this  case  may  be,  I think,  disposed  of 
without  considering  whether  at  common  law  there  is  any  other  or 
different  offence,  and,  if  so,  whether  the  respondents  have  been 
guilty  of  it.  The  allegations  in  the  pleadings  all  substantially,  if 
not  literally,  describe  infractions  of, secs.  496  and  498,  so  that  if 
the  respondents  have  restrained  or  injured  trade  they  have  done 
so  in  some  way  made  an  offence  by  those  enactments. 

Moreover,  while  a common  law  offence  may  subsist  alongside 
the  provisions  of  the  statute,  there  is  this  to  be  said,  that  it  is 
hardly  reasonable  to  expect  individuals  and  associations,  if  they 
keep  away  from  the  methods  indicated  in  the  Code  as  wrongful, 
to  feel  anything  but  aggrieved  if  they  are  told  that  there  is  some 
other  and  older  rule  of  law,  which  they  were  not  charged  with 
breaking,  hut  which  nevertheless  has  made  them  liable  in  the 
Courts.  Prom  this  I pass  to  consider  what  is  the  exact  meaning 
of  those  sections  of  the  Code  which  cover  or  describe  an  unlawful 
conspiracy  to  restrain  trade. 

I take  it  that  sec.  496*  defines  such  a conspiracy,  and  that 
sec.  498  really  amplifies  and  expands  that  definition.  I venture 
to  suggest  that  the  reason  why,  in  clause  ( b ) , the  word  “ unduly  ” 
or  “ unlawfully  ” is  not  found,  is  because  what  is  there  described 
is  really  identical  with  sec.  496,  and  is  only  another  way  of  stat- 
ing the  general  offence  by  adding  the  word  “ injure,”  which,  on  the 
hypothesis  that  all  trade  must  operate  free  from  improper  restraint, 
only  formulates  the  same  idea  by  employing  a different  word.  I 
express  this  view  with  diffidence,  having  regard  to  the  language  of 
Mr.  Justice  Anglin  in  Weidman  v.  Shmgge  (1912),  46  Can.  S.C.R. 
1,  at  pp.  39  and  40. 

Much  light  is  thrown  on  our  legislation  by  a consideration  of 

* 496.  A conspiracy  in  restraint  of  trade  is  an  agreement  between 
two  or  more  persons  to  do  or  procure  to  be  done  any  unlawful  act  in 
restraint  of  trade. 
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the  principle  on  which  the  English  cases  have  been  decided.  Lord 
Parker  of  Waddington,  a few  years  ago,  in  Attorney-General  of  the 
Commonwealth  of  Australia  v.  Adelaide  Steamship  Co.  Limited, 
[1913]  A.C.  781,  restated  the  common  law  right  and  the  corre- 
lative obligation  thus  (pp.  793,  794)  : — 

“ At  common  law  every  member  of  the  community  is  entitled 
to  carry  on  any  trade  or  business  he  chooses  and  in  such  manner 
as  he  thinks  most  desirable  in  his  own  interests,  and  inasmuch  as 
every  right  connotes  an  obligation  no  one  can  lawfully  interfere  with 
another  in  the  free  exercise  of  his  trade  or  business  unless  there 
exist  some  just  case  or  excuse  for  such  interference.  Just  cause 
or  excuse  for  interference  with  another’s  trade  or  business  may 
sometimes  be  found  in  the  fact  that  the  acts  complained  of  as 
an  interference  have  all  been  done  in  the  hona  fide  exercise  of  the 
doer’s  own  trade  or  business,  and  with  a single  view  to  his 
own  interests  (the  Mogul  Steamship  case*).  But  it  may  also  be 
found  in  the  existence  of  some  additional  or  substantive  right 
conferred  by  letters  patent  from  the  Crown  or  by  contract  between 
individuals.  In  the  case  of  letters  patent  from  the  Crown  this 
additional  or  substantive  right  is  generally  described  as  a monopoly. 
In  the  latter  case  the  contract  on  which  the  additional  or  sub- 
stantive right  is  founded  is  generally  described  as  a contract  in 
restraint  of  trade.  Monopolies  and  contracts  in  restraint  of  trade 
have  this  in  common,  that  they  both,  if  enforced,  involve  a deroga- 
tion from  the  common  law  right  in  virtue  of  which  any  member  of 
the  community  may  exercise  any  trade  or  business  he  pleases  and 
in  such  manner  as  he  thinks  best  in  his  own  interests.” 

The  Mogul  case,  Mogul  Steamship  Co.  v.  McGregor  Gow  & Co., 
[1892]  A.C.  25,  decided  that,  granting  injury  as  the  result  of  the 
action  taken,  yet  no  liability  will  attach  if  that  action  be  in  the 
assertion  of  <a  legal  right,  though  done  at  the  expense  of  another 
and  intentionally  so  done.  I think  the  case  of  Quinn  v.  Leathern, 
[1901]  A.C.  495,  has  really  pointed  out  that  because  the  possession 
of  an  equal  right  affords  just  cause  or  excuse  for  acts  done  in  assert- 
ing it,  neither  malicious  intent  nor  damage  resulting  can  give  a 
cause  of  action,  where  just  cause  or  excuse  exists.  It  is  this  idea 
which  Bigham,  J.  (afterwords,  Lord  Mersey),  in  an  earlier  case, 
Boots  v.  Grundy  (1900),  82  L.T.  769,  had  in  his  mind  when  he 
said  (p.  771)  : "No  lawful  act  . . . requires  to  be  defended 

by  any  just  cause  or  excuse.  It  carries  its  just  cause  or  excuse 
with  it.” 

My  own  view,  derived  from  a perusal  of  the  cases,  is  that  the 
question  has  not  been  so  much  whether  or  not  malice  exists,  as 
whether  or  not  the  acts  complained  of  were  in  fact  done  in  the 
legitimate  pursuit  of  business  or  in  the  legitimate  exercise  of  some 


Lin.] 


ONTARIO  LAW  REPOETS. 


645 


personal  privilege.  If  the}’  are,  in  fact,  so  done,  then  if  in  that  pur- 
suit or  exercise  there  has  existed  a malicious  intent  to  injure,  it 
makes  no  difference,  unless  its  preponderance  and  importance  is 
so  great  as  to  compel  the  Court  to  say  that  in  what  was  done  there 
was  no  real  enforcement  of  the  right  of  the  offending  party,  but 
rather  a colourable,  insincere,  and  affected  use  'of  his  privileges  or 
rights — in  other  words,  that  the  intent  was  not  to  use  legitimately, 
or  for  proper  ends,  the  alleged  right,  but  to  employ  it  merely  as  a 
cloak  to  wreak  vengeance  or  commit  injury  upon  the  party  affected. 
Just  cause  or  excuse,  so  far  as  it  relies  upon  a legal  right,  does  not 
depend  upon  mere  intention  or  belief,  but  must  be  based  upon  some 
actuality. 

I think  the  case  of  Allen  v.  Flood , [1898]  A.C.  1,  has  demon- 
strated that  malice  or  intent  to  injure,  which  is  a state  of  mind,  has 
no  relation  to  and  does  not  affect  the  existence  or  assertion  of  a 
legal  right,  that  is,  when  the  legal  right  is  being  really  enforced. 

Mr.  Chalmers-Hunt,  the  leading  authority  upon  Trades  Unions, 
has  propounded  a view  that  “ the  right  to  attack  persons  by  way  of 
competition  is  an  indulgence  conferred  by  the  law,  and,  being  in 
itself  an  evil,  although  a necessary  one,  its  exercise  is  to  be  jeal- 
ously limited  and  confined  so  as  to  exclude  from  protection  acts  of 
manifest  tyranny  and  malice.” 

In  some  of  the  earlier  cases  in  England  the  Courts  have  consid- 
ered whether  self-interest  is,  in  itself  and  apart  from  other  con- 
siderations, a complete  justification.  I think  the  result,  however, 
is  adverse  to  that  conclusion. 

In-  the  case  of  Giblan  v.  National  Amalgamated  Labourers 
Union , [1903]  2 K.B.  600  (in  the  Court  of  Appeal),  Walton,  J., 
in  his  judgment  reported  in  89  L.T.  386,  has'  said : — 

“ I do  not  think  this  would  be  an  actionable  wrong  if  it  were 
done  for  the  purpose  of  protecting  or  advancing  the  interests  of 
the  members  of  the  union;  as,  for  instance,,  for  the  purpose  of 
securing  more  work  or  better  wages  for  themselves,  even  though  a 
necessary  consequence  of  such  action  would  be  to  injure  the  plain  - 
tiff. On  the  other  hand,  having  regard  to  the  decision  of  the  House 
of  Lords  in  Quinn  v.  Leathern  ...  it  would  be  an  actionable 
wrong  if  it  was  done,  not  to  advance  the  interests  of  the  members 
of  the  union,  except  perhaps  in  some  remote  and  indirect  way,  but 
directly  and  primarily  for  the  purpose  of  injuring  the  plaintiff. 
Applying  these  principles  . . . inasmuch  as  the  jury  have 

found  that  his  object  was  to  punish  the  plaintiff  for  not  repaying 
the  moneys  which  he  had  misappropriated,  the  case  falls  within 
Quinn  v.  Leathern,  and  not  within  ” the  Mogul  case. 

Nor  does  honest  belief,  apart  from  the  possession  of  a real  trade 
interest,  protect  those  who  act  on  it. 
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In  Glamorgan  Coal  Co.  v.  South  Wales  Miners'  Federation , 
[1903]  1 K.B.  119,  [1903]  2 Iv.B.  545,  the  injury  was  due  to  a 
breach  of  contract,  the  miners  having  stopped  work  for  several 
days  as  ordered  by  their  committee,  and  the  justification  alleged 
was  that  the  stop-days  were  ordered  for  the  purpose  of  keeping 
up  the  price  of  coal  and  in  that  way  benefitting  the  colliery 
owners  (the  plaintiffs),  and  that  the  miners'  action  was  not 
intended  to  injure  these  owners,  but  rather  to  benefit  them,  and 
only  to  interfere  with  the  middlemen  who  were  selling  coal  at 
too  low  a rate. 

That  case  and  the  case  of  J.  Lyons  & Sons  v.  Wilkins , [1896] 
1 Ch.  811,  established  that  even  where  honest  belief  existed  that 
the  interests  of  the  men  required  the  unlawful  course  to  be  pur- 
sued, and  although  there  was  not  only  no  intention  to  injure  the 
plaintiffs,  but  a belief  that  the  course  taken  was  for  their  benefit 
as  well,  yet,  if  injury  ensued,  belief,  however  honest,  was  not  a 
justification,  and  that  the  unions  were  liable. 

These,  and  other  English  cases  mentioned,  as  well  as  Scottish 
Co-operative  Wholesale  Society  y.  Glasgow  Fleshers ’ Trade  Defence 
Association  (1898),  35  S.L.R.  645,  must,  if  “undue"  has  the 
meaning  which  it  is  argued  that  it  has,  be  modified,  and  that 
modification  may  serve  to  deprive  traders  of  the  right  to  rely 
absolutely  upon  just  cause  or  excuse  as  there  defined,  and  to  throw 
upon  them  the  burden  of  establishing,  in  addition  to  equal  legal 
rights,  the  fact  that  they  are  not  being  used  unfairly  or  oppress- 
ively, or  that  the  result  of  their  action  does  not  “ unduly  " or 
unfairly  hamper  trade. 

Lord  Justice  Atkin  in  Ware  and  De  Freville  Limited  v.  Motor 
Trade  Association , [1921]  3 K.B.  40,  has  pointed  out,  in  a judg- 
ment of  much  interest,  the  danger  of  departing  from  the  principle 
which  has  hitherto  controlled  the  English  view  of  this  branch  of 
law.  After  quoting  Bowen,  L.J.,  in  the  Mogul  case,  as  follows, 
“ Intentionally  to  do  that  which  is  calculated  in  the  ordinary 
course  of  events  to  damage,  and  which  does,  in  fact,  damage 
another  in  that  other  person's  property  or  trade,  is  actionable  if 
clone  without  just  cause  or  excuse,"  Lord  Justice  Atkin  proceeds 
to  say  (p.  79) : — 

“ The  proposition  to  the  contrary  seems  to  involve  the  state- 
ment that,  if  a man  does  an  act  (a)  calculated  to  injure  a third 
person,  (5)  unreasonably,  he  is  liable  to  an  action  at  the  suit  of 
the  person  injured.  The  effect  of  such  a doctrine  on  commerce 
would  be  incalculable.  I cannot  conceive  that  the  common  law 
imposes  such  grievous  fetters  upon  individual  liberty.  The  truth 
is  that  the  right  of  the  individual  to  carry  on  his  trade  or  pro- 
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fession  or  execute  his  own  activities,  whatever  they  may  be,  with- 
out interruption,  so  long  as  he  refrains  from  committing  tort  or 
crime,  affords  an  unsatisfactory  basis  for  determining  what  is 
actionable,  inasmuch  as  such  right  is  conditioned  by  precisely 
similar  right  in  the  rest  of  his  fellow  men.  Such  co-existing 
♦ rights  do  in  a world  of  competition  necessarily  impinge  upon  one 
another,  and  it  appears  to  me  illogical  to  start  with  the  assumption 
that  an  interruption  of  the  power  of  a man  to  do  as  he  pleases 
within  the  law  is  primd  facie  a legal  wrong,  which  in  every  case 
needs  to  be  justified.  The  true  question  is,  was  the  power  inter- 
rupted by  an  act  which  the  law  deems  wrongful  ? with  the  practical 
result  that  to  determine  liability  one  has  to  concentrate,  not  upon 
the  effect  on  the  plaintiff,  but  upon  the  quality  of  the  act  of  the 
defendant.” 

I agree  in  this  with  Lord  Justice  Atkin,  but  I am  afraid  that 
our  legislation  has  by  the  use  of  the  word  “ unduly  ” required  a con- 
sideration of  the  effect  of  the  act  itself,  thus  introducing  con- 
siderations other  than  those  comprised  in  the  expression  “ just 
cause  or  excuse.” 

“ Undue  ” is  not  quite  the  same  as  “ unreasonable it  may 
be  said  to  import  the  idea  of  unfairness ; and,  while  the  respondents 
might  establish  that  what  they  have  done  is  reasonable  both  as  to 
themselves  and  others  affected  by  their  actions  and  also  as  to  the 
public  at  large,  it  may  be  contended  that,  if  it  resulted  in  unfairly 
oppressing  or  injuring  trade,  it  thus  gave  a cause  of  action,  which 
is  not  met  by  the  usual  defence  based  on  the  necessities  and  proper 
conduct  of  their  own  trade.  This  view  does  not  necessarily  make 
malice  a decisive  constituent,  but  it  makes  the  test  a higher  one, 
introducing  into  the  domain  of  business  exigencies,  as  shewing 
just  cause  or  excuse,  the  elements  of  oppression,  malice,  and  unfair- 
ness, and  their  effect  on  others,  and  renders  it  harder  to  justify 
restraint  of  or  interference  with  trade. 

The  Combines  and  Fair  Prices  Act,  9 & 10  Geo.  V.  ch.  45, 
strikes  the  same  altruistic  note  to  which  I have  already  alluded. 
“ Combine,”  it  says  (sec.  2),  “is  used  in  this  Act  with  . . . 
reference  only  to  such  combines  . . . as  . . . in  the  opinion 
of  the  Board  of  Commerce  of  Canada  . . . operated,  or  are 
likely  to  operate,  to  the  detriment  of  or  against  the  interest  of  the 
public,  consumers,  producers  or  others ” What  others?  Natur- 
ally the  retailers,  jobbers,  and  others  of  similar  business.  The 
“ public,”  as  is  pointed  out  in  the  Australian  case  in  the  Privy 
Council,  [1913]  A.C.  at  p.  801,  includes  those  engaged  in  the 
production  and  distribution  of  articles  of  consumption,  as  well  as- 
the  consumers. 
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“ Unduly”  is  defined  in  the  ease  of  Rex  v.  Elliott  (1905), 
9 O.L.R.  648,  as  equivalent  to  “ excessive ” and  " inordinate.” 
In  that  case,  Osier,  J.A.,  having  regard  to  the  present  legislation 
as  expressed  in  the  Criminal  Code,  delivers  himself  thus  (pp.  661, 
662)  : — 

“ The  right  of /competition  is  the  right  of  every  one,  and  Par- 
liament has  now  shewn  that  its  intention  is  to  prevent  oppressive 
and  unreasonable  restrictions  upon  the  exercise  of  this  right:  that 
whatever  may  hitherto  have  been  its  fullest  extent,  it  is  no  longer 
to  be  exercised  by  some  to  the  injury  of  others.  In  other  words, 
competition  is  not  to  be  prevented  or  lessened  unduly , that  is  to 
say,  in  an  undue  manner  or  degree,  wrongly,  improperly,  excess- 
ively, inordinately,  which  it  may  well  be  in  one  or  more  of  these 
senses  of  the  word,  if  by  the  combination  of  a few  the  right  of  the 
many  is  practically  interfered  with  by  restricting  it  to  the  mem- 
bers of  the  combination.” 

I may  add  that  it  is  also  synonymous  with  the  expression 
“ disprop'ortional 99  (see  Century  and  Imperial  Dictionaries),  or 
as  implying  an  unfair  advantage.  The  Australian  statute  uses 
the  words  " unfair  under  the  circumstances.” 

The  view  taken  of  it  by  Anglin,  J.,  in  Weidman  v.  Shragge, 
46  Can.  S.C.R.  1,  at  pp.  42,  43,  as  I understand  him,  coincides 
with  that  of  Osier,  J.A.,  already  quoted.  He  says : — 

" The  difference,  in  my  opinion,  between  the  meaning  to  be 
attached  to  f unreasonably ? and  that  which  should  be  given  to 
f unduly  * when  employed  in  a statutory  provision  such  as  that 
under  consideration  is  that  under  the  former  a chief  consideration 
might  be  whether  the  restraint  upon  competition  effected  by  the 
agreement  is  unnecessarily  great  having  regard  to  the  business 
requirements  of  the  parties,  whereas  under  the  latter  the  prime 
question  certainly  must  be,  does  it,  however  advantageous  or  even 
necessary  for  the  protection  of  the  business  interests  of  the  parties, 
impose  improper,  inordinate,  excessive,  or  oppressive  restrictions 
upon  that  competition  the  benefit  of  which  is  the  right  of  every 
one  ?” 

And  this  is  likewise  the  effect  of  the  judgment  of  Idington,  J. 
While  Duff,  J.,  restricts  his  decision  by  applying'  it  specifically  to 
the  public  interest  in  free  competition,  I see  no  reason  why  it  is 
not,  as  well,  equally  applicable  to  cases  where  private  interests  are 
involved,  although  from  a public  point  of  view  the  interest  may 
be  equally  balanced  or  even  actually  served.  The  statute  covers 
restriction  and  injury  to  trade,  and  that  may  exist  where  only  one 
class  of  traders  is  affected,  as  well  as  where  the  public,  as  such,  are 
thought  to  be’ injured. 
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The  legislation  thus  interpreted  imports  the  consideration  of 
the  effect  of  the  conduct  of  the  respondents,  and  introduces  the 
elements  of  fairness  in  enforcing  their  legal  rights  on  the  one  hand 
and  oppression  on  the  other. 

The  law  in  England,  as  laid  down  by  Atkin,  L.J.,  in  the  Ware 
case,  [1921]  3 Iv.B.  at  p.  83,  is  thus  stated: — 

“But  I know  of  no  cases  where  injury  done  by  threat  of  a 
lawful  act  has  been  held  to  be  in  itself  actionable,  at  the  suit  either 
of  the  person  threatened  or  of  the  person  injured  in  consequence 
of  the  threat.  The  added  element  of  an  intention  to  injure  the 
plaintiff  may  make  a difference  which  has  to  be  discussed,  but  that 
element  is  missing  in  the  present  case,  and  would  presumably  be 
irrelevant  if  injury  produced  by  any  threat  were  in  itself  action- 
able” 

Under  our  peculiar  legislation,  the  element  of  intention  to 
injure  is  replaced  by  the  result  which,  if  injurious,  is  treated  as 
undue,  and  therefore  unfair  or  oppressive. 

I think  it  is  a great  pity  that  it  should  have  to  be  so  construed. 
But  the  result  is,  to  my  mind,  that  a combination  does  injure  or 
restrict  trade  if  it  coerces  a manufacturer  by  requiring  him  to 
refrain  from  trading  with  one  class  of  dealers  if  he  would  preserve 
his  trade  with  those  who  can  qualify  in  another  and  self-constituted 
class,  and  if  it  prevents  a jobber  from  trading  in  a commodity  the 
sale  of  which  to  him  is  refused. 

It  is  quite  true  that  what  a manufacturer  may  be  required  to 
do  is  in  itself  a lawful  things  i.e.,  to  refuse  to  sell  to  any  individual 
whom  he  thinks  fit  to  decline  to  supply  (see  per  Atkin,  L.J.,  in 
the  Ware  case,  p.  84)  : but  none  the  less,  if  he  is  induced  or  com- 
pelled to  do  so  as  the  result  of  a combination  or  conspiracy  in 
restraint  of  trade  as  defined  in  the  Code,  the  result,  if  traceable  to 
undue  interference  with  trade,  and  not  the  legality  of  what  he 
actually  does,  is  decisive,  though  it  makes  the  legislation  appear 
in  a light  that  perhaps  was  not  foreseen. 

The  legitimate  interests  of  those  engaged  in  trade  or  com- 
merce require,  no  doubt,  many  actions  which  injure  others  or 
restrict,  in  a superficial  sense,  some  trade  or  another.  And  in 
England  these  have  been  given  their  true  weight,  thus  protecting 
those  who  indulge  in  them,  if  their  purpose  be  legitimate  and  the 
means  employed  legal  and  proper. 

But  we  have,  in  my  view,  for  some  reason,  by  the  introduction 
of  the  word  “ unduly,”  departed  from  what  I think  is  the  true, 
and  not  the  artificial,  regulation  of  trade,  by  endeavouring  to  do 
such  complete  justice  all  round  as  shall  entirely  eliminate  all' 
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competition  which  carries  with  it  any  element  of  injury,  even  the 
most  natural  and  indeed  the  inevitable. 

Bowen,  L.J.,  in  the  Mogul  case  (1889),  23  Q.B.D.  598,  at 
pp.  614,  615,  makes  a remark  which  well  describes  the  attempt 
which  I think  has  been  made  in  Canada  to  accomplish  the  im- 
possible. Speaking  of  the  war  of  competition  being  pursued  to 
the  bitter  end,  and  pointing  out  that  the  defendants  had  done  no 
forbidden  acts,  he  says : — • 

“ To  the  argument  that  a competition  so  pursued  ceases  to 
have  a just  cause  or  excuse  when  there  is  ill-will  or  a personal 
intention  to  harm,  it  is  sufficient  to  reply  (as  I have  already 
pointed  out)  that  there  was  here  no  personal  intention  to  do  any 
other  or  greater  harm  to  the  plaintiffs  than  such  as  was  necessarily 
involved  in  the  desire  to  attract  to  the  defendants’  ships  the  entire 
tea  freights  of  the  ports,  a portion  of  which  would  otherwise  have 
fallen  to  the  plaintiffs’  share.  I can  find  no  authority  for  the 
doctrine  that  such  a commercial  motive  deprives  of  ‘ just  cause 
or  excuse  ’ acts  done  in  the  course  of  trade  which  would  but  for 
such  a motive  be  justifiable.  So  to  hold  would  be  to  convert  into 
an  illegal  motive  the  instinct  of  self-advancement  and  self-protec- 
tion, which  is  the  very  incentive  to  all  trade.  To  say  that  a man 
is  to  trade  freely,  but  that  he  is  to  stop  short  at  any  act  which 
is  calculated  to  harm  other  tradesmen,  and  which  is  designed  to 
attract  business  to  his  own  shop,  would  be  a strange  and  impossible 
counsel  of  perfection.  But  we  were  told  that  competition  ceases 
to  be  the  lawful  exercise  of  trade,  and  so  to  be  a lawful  excuse  for 
what  will  harm  another,  if  carried  to  a length  which  is  not  fair 
or  reasonable.  The  offering  of  reduced  rates  by  the  defendants 
in  the  present  case  is  said  to  have  been  f unfair.’  This  seems  to 
assume  that,  apart  from  fraud,  intimidation,  molestation,  or 
obstruction  of  some  other  personal  right  in  rem  or  in  personam, 
there  is  some  natural  standard  of  ‘ fairness  ’ or  f reasonableness  ’ 
(to  be  determined  by  the  internal  consciousness  of  judges  and 
juries)  beyond  which  competition  ought  not  in  law  to  go.  There 
seems  to  be  no  authority,  and  I think,  with  submission,  that  there 
is  no  sufficient  reason  for  such  a proposition.  It  would  impose  a 
novel  fetter  upon  trade.” 

I may  also  again  quote  Atkin,  L.J.,  upon  the  great  difficulty 
occasioned  by  the  use  of  words  so  wide  as  to  be  somewhat  in- 
definite : — - 

“ It  is  impossible  for  the  law  to  prevent  all  oppressive  exercise 
of  legal  rights.  If  rights  are  used  tyrannically  or  to  the  public 
danger,  the  Legislature  can  control  their  exercise  and  impose  all 
necessary  checks  and  safeguards.  To  enunciate  and  apply  as  legal 
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propositions  wide  prohibitions  of  misty  import  may  well  lead  to 
greater  oppression  than  the  evil  sought  to  be  repressed”  ([1921] 
3 K.B.  at  p.  91). 

Having  thus  dealt  with  the  general  principles  which  occur  to 
me  as  governing  this  question,  there  remains  to  be  considered 
their  proper  application  to  the  facts  of  this  case. 

The  appellants  assert  that  the  Attorney- General  for  the  Prov- 
ince is,  as  representing  the  Crown,  empowered  to  sue  for  an 
injunction  against  the  acts  which  are  the  consequences,  and  often 
the  evidence,  of  offences,  under  the  provisions  of  the  Criminal 
Code  relating  to  restraint  of  trade. 

In  Regina  v.  Druitt  (1867),  10  Cox  C.C.  592,  Bramwell,  B., 
pointed  out  that  freedom  to  trade  is  the  possession  not  only  of 
labour  but  also  of  capital,  when  he  told  the  jury  that  the  common 
law  of  the  land,  re-enacted  by  an  Act  of  Parliament,  was  that,  “ if 
two  or  more  persons  conspired  by  threats,  intimidation,  or  molesta- 
tion to  deter  or  influence  (a  man)  in  the  way  in  which  he  should 
employ  his  industry,  his  talents,  or  his  capital,  they  would  be 
guilty  of  a criminal  offence.” 

Acts  committed  in  pursuance  of,  and  which  are  sometimes  used 
as  evidence  of,  a conspiracy  in  restraint  of  trade  under  the  Code, 
if  continued,  would  naturally  injuriously  affect  the  public  gener- 
ally. 

What  these  sections  (496  and  498)  are  aimed  at  is  the  con- 
spiracy or  agreement,  and  not  the  carrying  out  of  the  arrange- 
ments consequent  thereon  which  may  give  rise  to  damage  or  injury. 
The  offence  is  complete  when  the  agreement  or  arrangement  is 
proved,  if  it  is  one  within  the  purview  of  the  statutory  definition. 
Whether  or  not  it  is  ever  carried  out  is  immaterial  as  to  the  guilt 
of  those  charged.  Proof  of  the  commission  of  the  offence,  as 
evidence  upon  a charge  of  conspiracy  to  commit  it,  is  said  by 
Lord  Cranworth  and  Cockburn,  C.J.,  not  to  be  a satisfactory 
course,  though  a legal  one:  Regina  v.  Boulton  (1871)  12  Cox 
C.C.  87,  93.  An  action  for  damages,  however,  based  on  such  an 
agreement,  would  fail  if  it  were  proven  that  the  defendants  had 
never  carried  it  out.  It  is  obvious  that  the  individuals  making 
up  the  general  public  are  not  hurt  by  the  sole  fact  of  conspiracy 
or  agreement.  It  is  a public  wrong,  a crime,  and  punishable  as 
such,  but  the  injury  which  results  from  action  in  pursuance  thereof 
presents  a different  aspect,  and  it  is  one  in  which,  I think,  the 
Attorney- General  for  Ontario  possesses  a valid  right  of  action. 

As  an  illustration,  I may  refer  to  Rex  v.  Brailsford,  [1905] 
2 K.B.  730,  in  which  the  Court  held  that  a combination  to  obtain 
by  a false  representation  a passport  to  be  used  for  an  improper 
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purpose,  was  injurious  to  the  public  and  tended  to  bring  about  a 
public  mischief,  and  so  was  a common  law  misdemeanour.  The 
use  of  a passport  so  obtained  would,  I think,  be  properly  restrained 
at  the  suit  of  the  Attorney-General. 

Similarly,  I can  see  ho  reason  why  the  Attorney-General  should 
not  have  an  injunction  to  restrain  the  carrying  out  of  an  agree- 
ment which  is  an  offence  under  the  Code.  It  would  be  a singular 
thing  if,  an  offence  against  a statute  having  been  committed,  the 
offenders  might,  with  impunity,  proceed  to  put  into  operation  the 
consequences  intended  by  them  when  so  breaking  the  law.  If, 
under  sec.  498,  a fine  had  been  imposed  following  a conviction 
upon  an  indictment  charging  the  defendants  with  conspiracy  to 
restrain  trade  (sec.  496),  and  the  defendants,  having  paid  the  fine, 
contemplated  continuing  their  practices,  it  ought  to  be  within  the 
power  of  the  Court  to  interpose  by  injunction  at  the  suit  of  the 
Attorney- General.  The  argument  that  an  adequate  remedy  is 
provided  by  sec.  498,  that  is,  by  the  imposition  of  a fine  or  im- 
prisonment, is  not  tenable,  because  that  only  goes  to  the  offence  of 
conspiracy,  and  has  no  reference  to  its  consequences:  see  Saull  v. 
Browne  (1874),  L.R.  10  Ch.  64. 

Freedom  of  trade  is  a right  in  which  the  public  are  vitally 
interested  in  the  same  way  as  they  are  in  the  prevention  of  the 
sale  of  articles  injurious  to  the  public  health  or  of  a nuisance 
affecting  all  his  Majesty’s  subjects. 

It  is  argued,  however,  that  the  right  to  enjoin  has  only  been 
recognised  where  property,  as  such,  has  been  injured.  While  that 
undoubtedly  forms  the  foundation  of  the  jurisdiction  in  general, 
I do  not  think  that  damage  to  property  in  the  narrow  sense  is 
always  essential  to  the  jurisdiction. 

In  Attorney -General  v.  Ashborne  Recreation  Ground  Co ., 
[1903]  1 Ch.  101,  107,  108,  109,  Buckley,  J.,  deals  with  the  general 
question  thus : — 

“ The  Attorney-General  suing  in  respect  of  the  invasion  of 
public  rights  has  at  j least  as  large  a right  to  invoke  the  protection 
of  the  Court  as  a private  owner  suing  in  respect  of  his  rights. 
Judges,  both  of  first  instance  and  of  the  Court  of  Appeal,  although 
the  point  has  apparently  not  always  been  taken,  have  assumed — 
and  North,  J.,  has  decided— that  in  such  cases  the  Attorney-General 
can  sue,  for  instance  in  Attorney -General  v.  Hatch , [1893]  3 Ch. 
36 — a case  as  to  building  otherwise  than  in . accordance  with  a 
prescribed  building  line;  in  Attorney -General  v.  Rufford  & Co., 
[1899]  1 Ch.  537,  80  L.T.  17 — a case  as  to  the  width  of  a street; 
and  Attorney-General  v.  London  and  North  Western  Railway  Co., 
[1900]  1 Q.B.  78.  The  last  case  was  somewhat  different  from  the 
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present,  because  there  was  there  a statutory  offence  bnt  no  penalty 
imposed ; bnt  for  this  purpose  no  distinction  is  to  be  drawn 
between  cases  where  a penalty  is  imposed  and  those  in  which  a 
statutory  duty  is  enjoined  but  no  penalty  is  imposed.  From  the 
report  of  Attorney -General  v.  Rufford  & Co.  in  80  L.T.  17,  it 
appears  that  the  defendant  company  took  the  preliminary  objec- 
tion that  the  by-laws  fixed  a penalty  to  be  recovered  before  magis- 
trates ; that  the  plaintiffs  ought  to  have  proceeded  before  the  magis- 
trates; and  that  the  High  Court,  even  if  it  had  jurisdiction  to  grant 
an  injunction,  would  not  exercise  it  when  the  Legislature  had 
pointed  out  the  remedy,  but  North,  J.,  overruled  the  objection 
and  granted  an  injunction.  Moreover,  there  may  be  good  reason 
why  an  injunction  should  be  granted  although  a penalty  is  imposed. 
If  there  were  no  remedy  except  the  statutory  remedy  a public 
authority  might  by  circumstances  be  rendered  singularly  impotent 
although  it  had  made  by-laws.  Under  s.  158  of  the  Act  of  1875 
works  contravening  by-laws  may  be  pulled  down  or  removed,  but 
only  where  the  work  is  commenced  after  notice  of  disapproval,  or 
before  the  expiration  of  one  month  after  the  delivery  of  notice 
to  the  public  authority,  without  the  approval  of  such  autho- 
rity; so  that,  if  the  public  authority  is  inert,  it  may 
become  powerless  to  pull  down  or  remove;  and,  if  the  defend- 
ants are  right,  its  only  remedy  would  be  to  proceed  by  way  of 
penalty.  That  cannot  be  the  intent  of  the  statute.  Another 
reason  is  that  there  are  many  cases  where  a public  authority  can 
interfere  in  which  pulling  down  would  be  an  inappropriate  remedy. 
For  instance,  under  s.  23  of  the  Public  Health  Acts  Amendment 
Act,  1890,  by-laws  may  be  made  as  to  such  things  as  the  sufficient 
supply  of  water  for  flushing  closets.  The  Act  did  not  intend  that 
the  public  right  to  have  these,  things  done  should  be  guarded  only 
by  a penalty  in  case  they  are  not  done.  For  those  reasons  I over- 
rule the  defendants’  objection.” 

In  Cooper  v.  Whittingham  (1880),'  15  'Ch.  D.  501,  507,  Jessel, 
M.R.,  laid  it  down  that  “ wherever  an  act  is  illegal  and  is  threat- 
ened, the  Court  will  interfere  and  prevent  the  act  being  done — 
and  as  regards  the  mode  of  granting  an  injunction  the  Court  will 
grant  it  either  when  the  illegal  act  is  threatened  but  has  not  been 
actually  done,  or  when  it  has  been  done  and  seemingly  is  intended 
to  be  repeated.” 
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See  also  Carlton  Illustrators  v.  Coleman  & Co.,  [191 1 J 1 K.B. 
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Lord  Justice  James,  in  Attorney -General  v.  Great  Eastern 
Railway  Co.  (1879),  11  Ch.  I).  449,  at  p.  483,  says  : — 

“Where  a company  entrusted  with  large  powers  is  deliberately 
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violating  an  express  enactment,  or  disregarding  an  express  prohi- 
bition of  the  Legislature,  it  is  really  committing  a misdemeanour, 
and  ought  to  be  at  once  stopped.  In  the  case  of  Attorney-General 
G^neral^ob  V-  Great  Western  Railway  Co.  (1872),  L.R.  7 Ch.  767,  the  railway 
Ontario  company  was  prohibited  by  law  from  opening  a line  before  it  was 
Canadian  passed  by  an  engineer  appointed  by  the  Board  of  Trade,  a provision 
intended  for  the  safety  of  people’s  lives,  and  they  were  going  to 
Associa-  disregard  that  prohibition,  and  it  was  no  answer  for  them  to  say 
TI0N‘  that  the  line  was  so  safe  that  no  mischief  could  arise.  The  com- 
H Pany  was?  °f  course,  restrained  from  this  violation  of  an  express 

compact  with  the  Legislature.  Again,  in  the  case  of  Attorney- 
General  v.  Cochermouth  Local  Board,  L.R.  18  Eq.  172,  the  Board 
were  doing  works  which  would  or  might  probably  poison  a running 
stream,  in  direct  violation  of  the  law  which  prohibited  them  from 
committing  a nuisance.  These  seem  to  me  good  illustrations  of 
the  cases  in  which  it  is  essential  for  the  protection  of  the  public 
and  of  individuals  that  the  Attorney-General  should  interfere.” 

This  view,  it  is  pointed  out  in  Attorney-General  v.  London 
County  Council,  [1901]  1 Ch.  781,  at  p.  810,  London  County 
Council  Y.  Attorney-General,  [1902]  A.'C.  165,  was  not  dissented 
from  by  the  other  members  of  the  Court. 

In  Attorney-General  v.  Cochermouth  Local  Board,  L.R.  18  Eq. 
172,  Sir  G.  Jessel,  M.R.,  said  on  this  point: — 

“ Then  this  is  an  information  by  the  Attorney-General  against 
a public  body,  to  enforce  the  terms  of  a public  Act  of  Parliament. 
Now,  if  I understand  the  law  upon  the  subject,  it  is  not  necessary 
for  the  Attorney-General  to  shew  any  injury  at  all.  The  Legis- 
lature is  of  opinion  that  certain  acts  will  produce  injury,  and  that 
is  enough.  The  case  I have  already  referred  to  of  the  Attorney- 
General  v.  Oxford  Worcester  and  Wolverhampton  Railway  Co., 
2 W.R.  330,  is  in  point;  there  the  Attorney- General  would  not 

even  answer  the  affidavits  of  the  defendants  to  shew  there  was  no 

* 

injury  caused  by  the  proceedings  they  were  adopting.  The  Legis- 
lature is  of  opinion  that  it  is  desirable  to  preserve  our  natural 
streams  in  at  least  their  present  state  of  purity;  it  therefore  has 
said  that  you  shall  not  affect  or  deteriorate  the  water  at  all;  and 
the  Court  must  assume  that  the  deterioration  of  the  water  is  an 
injury  which  is  prohibited  by  the  Legislature  for  good  and  sufficient 
cause.” 

This  .case  has  a bearing  upon  the  provisions  of  the  charter  of 
the  respondents  the  Wholesale  Grocers  Association,  in  that  the 
statute,  the  observance  of  which  was  there  enforced,  contained  these 
words : — 

“ Provided  always  that  nothing  herein  contained  shall  give  or 
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be  construed  to  give  power  to  any  local  board  to  construct  or  use 
any  . . . drain  . . . for  . . . conveying  sewage  or  filthy 
water  . . . such  as  would  . . . deteriorate  the  purity  . . . 
of  the  water  in  such  stream.” 

In  Spi'inghead  Spinning  Co.  v.  Riley  (1868),  L.E.  6 Eq.  551, 
Malms,  Y.-C.,  in  one  of  his  judgments  which  did  not  meet  with  the 
general  fate  of  his  decisions,  says  (p.  560)  : “ The  truth,  I appre- 
hend, is,  that  the  Court  will  interfere  to  prevent  acts  amounting 
to  crime,  if  they  do  not  stop  at  crime,  but  also  go  to  the  destruction 
or  deterioration  of  the  value  of  property and  he  cites  the  view  of 
Turner,  L.J.,  in  Emperor  of  Austria  v.  Day  and  Kossuth , 3 D.  E.  & 
J.  217,  253,  that  the  effect  of  the  introduction  of  the  spurious  notes 
by  Kossuth  into  the  kingdom  would  be  “to  endanger,  to  prejudice, 
and  to  deteriorate  the  value  of  the  existing  circulating  medium, 
and  thus  to  affect  directly  all  the  holders  of  Austrian  bank  notes, 
and  indirectly,  if  not  directly,  all  the  holders  of  property  in  the 
State.  The  same  ‘ great  authority  to  which  I have  referred  5 (that 
is,  to  Yattel,  book  1,  cap.  10)  ‘has  very  clearly  pointed  out  these 
consequences.  But  it  is  said  that  the  acts  proposed  to  be  done 
are  not  the  subject  of  equitable  jurisdiction,  or  that,  if  they  are, 
the  jurisdiction  ought  not  to  be  exercised  until  a trial  at  law  shall 
have  been  had.  To  neither  of  these  propositions  can  I give  my 
assent.” 

It  is  to  be  observed  that  in  this  case,  which  is  founded  on  injury 
to  property,  the  plaintiffs5  case  was  that  by  placards  and  advertise- 
ments workmen  were  intimidated  and  prevented  from  hiring  them- 
selves to  the  plaintiffs,  and  that  they  were  therefore  prevented  from 
continuing  their  business,  and  the  value  of  their  property  was 
seriously  diminished. 

In  Joyce  (William)  on  Injunctions,  ed.  of  1877,  p.  290,  appears 
this  statement,  founded  upon  the  above  cases : — 

“ Still,  though  it  is  clear  that  the  Court  of  Chancery  has  no 
jurisdiction  to  restrain  acts  which  amount  to  the  commission  of 
a crime  only,  and  being  merely  criminal  or  illegal  only,  yet,  not- 
withstanding it  has  been  held  that  there  is  no  jurisdiction  to 
restrain  a publication,  whether  libellous  or  not,  merely  because  it 
may  tend  to  injure  property  {O’ Grady  v.  Corr  (1876),  Ir.  E.  10 
Eq.  Ill),  it  would  seem  to  be  the  better  opinion  that  it  will  inter- 
fere by  injunction  to  stay  any  proceedings,  whether  connected 
with  crime  or  not?  which  go  to  the  immediate,  or  tend  to  the 
ultimate  destruction  or  deterioration  of  property  or  a busmess, 
or  make  them  less  valuable  or  comfortable  for  use  or  occupation.” 

The  Court  of  Exchequer,  in  Potter  v.  Commissioners  of  Inland 
Revenue  (1854),  10  Ex.  147,  held  that  “property”  in  a statute 
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which  imposed  a tax  on  the  sale  of  “ lands,  tenements,  rents, 
annuities,  or  other  property,  real  or  personal,”  included  the  good- 
will of  a business.  In  the  course  of  his  judgment,  Pollock,  C.B., 
with  whom  sat  Parke,  B.,  and  Martin,  B.,  said  (p.  157)  : — 

“Very  frequently  the  goodwill  of  a business  or  profession, 
without  any  interest  in  land  connected  with  it,  is  made  the  subject 
of  sale,  though  there  is  nothing  tangible  in  it:  it  is  merely  the 
advantage  of  the  recommendation  of  the  vendor  to  his  connexions, 
and  his  agreeing  to  abstain  from  all  competition  with  the  vendee. 
Still  it  is  a valuable  thing  belonging  to  himself,  and  which  he  may 
sell  to  another  for  a pecuniary  consideration.” 

I think  the  above  cases  indicate  that  where  a public  right  is 
concerned  the  remedy -by  injunction  is  not  strictly  limited  to  cases 
where  property,  in  the  usual  sense  of  the  term,  is  injured.  If 
it  were,  then  I think  the  view  taken  in  1854  might  well  be  applied 
to  include  a “ going  ” business  with  its  organisation  and  assets.  The 
Attorney- General  may  sue  in  the  case  of  injury  to  the  public,  and, 
if  the  Court  in  its  discretion  thinks  it  a proper  case,  may  succeed 
without  shewing  any  damage  at  all.  See  Attorney-General  v. 
Shrewsbury  ( Kingsland ) Bridge  Co.  (1882),  21  Ch.  D.  752; 
Attorney -General  v.  London  and  North  Western  Railway  Co., 
[1900]  1 Q.B.  78.  The  cases  mentioned  in  the  Ashborne  Recrea- 
tion Ground  case,  [1903]  1 Ch.  101,  are  certainly  not  limited  to 
injury  to  property.  What  I have  quoted  from  the  remarks  of 
Buckley,  J.,  in  that  case,  is  his  statement  in  answer  to  the  argu- 
ment of  counsel  which  he  says  is  not  sound,  that  “ the  defendants’ 
objection  can  be  sustained  because  the  plaintiffs’  claim  is  not  based 
upon  any  right  of  property,  but  only  on  the  fact  that  what  has 
been  done  is  an  interference  with  public  rights  in  respect  of  a 
highway  (p.  107). 

There  is  a further  reason.  Section  496  of  the  Code  defines 
what  is  a conspiracy  in  restraint  of  trade,  i.e.,  a conspiracy  to 
restrain  it  by  acts  which  are  in  themselves  unlawful.  But  a con- 
spiracy in  restraint  of  trade  may  be  constituted  by  an  agreement 
to  do  acts  which,  though  not  criminal,  are  wrongful,  that  is, 
amount  to  a civil  wrong  ( Regina  v.  Warburton  (1870),  L.R.  1 
C.C.R.  274) ; so  that,  while  there  is  a conspiracy  in  restraint  of 
trade  punishable  under  the  criminal  law,  there  is  still  another 
and  equally  harmful  conspiracy  which  is  not  reached  by  the  Code. 

I conclude,  therefore,  that  it  is  reasonable  that  the  Attorney- 
General  for  the  Province  should  be  able  to  enforce  a public  right 
such  as  is  involved  here,  either  by  indictment  or  by  information 
or  injunction,  if  one  or  other  of  those  methods  does  not,  in  his  judg- 
ment, provide  a sufficient  remedy. 
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But  I do  not  see  that  the  Attorney- General  can  recover  dam- 
ages arising  out  of  a public  wrong  such  as  this  is.  These  damages 
belong,  if  suffered,  to  individuals  and  not  to  that  abstraction 
known  as  “ the  public.” 

The  added  appellants,  if  they  have  individually  suffered  damage 
beyond  that  common  to  all  his  Majesty’s  subjects,  are,  however, 
entitled,  if  they  can  prove  their  loss,  to  have  an  action  based 
on  the  conspiracy  in  restraint  of  trade,  in  so  far  as  its  carrying 
out  has  affected  them.  The  gist  of  that  action,  however,  is  loss 
and  damage ; and,  as  put  by  Mr.  Chalmers-Hunt  in  his  preface  to 
the  “ Law  of  Trade  Unions — 

“ Without  doubt,  it  is  true  that  the  damage,  and  not  the 
conspiracy,  in  the  gist  of  the  action  on  the  case  for  conspiracy 
(properly  so-called),  as  contrasted  with  the  responsibility  for 
criminal  conspiracy,  the  offence  of  which  is  complete  as  soon  as 
the  agreement  is  formed;  whereas,  on  the  other  hand,  no  one  can 
be  made  civilly  responsible  for  an  unlawful  conspiracy  to  inflict 
damage  until  it  has  been  proved  that  the  damage  has  been  inflicted 
in  pursuance  thereof”  (p.  xi.) 

See  Savile  v,  Roberts  (1698),  1 Lord  Raym.  374;  Bowen,  L.J., 
in  the  Mogul  case,  23  Q.B.D.  598;  Pollock  on  Torts,  6th  ed., 
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Whether  the  added  parties  are  entitled  to  an  injunction  and 
not  damages  must,  if  it  arises,  be  determined  having  regard  to  the 
Ontario  Judicature  Act,  sec.  18.  It  is  alleged  by  the  respondents 
that,  while  they  agreed  among  themselves  upon  the  policy  to  be 
pursued — said  by  the  appellants  to  be  one  in  restraint  of  trade — - 
they  had,  before  this  litigation  began,  determined  to  wait  till  they 
were  satisfied  that  it  was  a lawful  policy  before  carrying  it  out. 
This  is  contested,  and,  as  it  affects  both  the  right  of  the  Attorney- 
General  and  that  of  the  added  appellants,  I will  deal  with  it  in 
connection  with  their  claims  for  loss  and  damage. 

With  regard  to  the  added  appellants,  it  is  well  to  understand 
upon  what  their  cause  of  action  is  based.  The  statement  of  claim 
alleges  a conspiracy  to  do  certain  things,  and  I think  it  would  be 
open  to  them  to  contend  that  they  are  not  limited  to  the  effect  of 
a conspiracy  such  as  is  described  in  sec.  496  of  the  Criminal  Code, 
but  can  found  their  action  as  well  upon  a conspiracy  to  do  what 
may  be  lawful  by  unlawful  means.  This,  however,  not  having 
been  alleged  in  the  pleadings,  which  have  not  been  amended  since 
they  were  added  as  plaintiffs,  is  not  in  question  here.  This  Court 
has,  therefore,  I think,  to  determine  whether  the  acts  alleged 
include  the  element  of  unlawfulness.  The  added  appellants’  right 
to  do  business  unhampered  by  acts  founded  on  a conspiracy  to 
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App.  Div.  unlawfully  restrain  trade  is  undoubted;  but,  as  has  been  pointed 
1928.  out,  damage  is  the  gist  of  an  action  such  as  this.  The  right  of  the 
Attorney  resPondents  to  carry  on  their  business  freely  is  also  indisputable, 
General  for  and  they  can  only  be  held  liable  to  these  added  appellants  if  what 
Ontario  they  have  done  is  a civil  wrong  producing  injury.  In  view,  how- 
Canadian  ever,  of  the  right  of  the  respondents  to  shew  that  they  have  just 
“rAsLE  cause  or  excuse  for  what  they  have  done,  the  real  question  for 
Associa-  decision  in  this  case,  as  I have  already  pointed  out,  is  whether 

* that  defence  is  cut  away  or  affected  by  the  provisions  of  sec.  498. 

Hpd^ms,  Jt  may  be  put  thus : assuming  that  under  ordinary  circumstances 
the  respondents  have  and  can  assert  their  own  right  to  do  business 
in.  their  own  way,  have  the  added  appellants  proved  that  its  exercise 
“ unduly  ” restrains  their  trade  and  makes  that  unlawful  which, 
but  for  the  Criminal  Code,  would  be  lawful,  thereby  rendering 
them  liable  in  this  action?  With  this  in  view,  it  will  be  necessary 
to  consider  the  evidence  adduced  in  the  case,  to  see  whether  it 
establishes  that  the  respondents  had  legal  justification  and  excuse 
for  what  they  did,  and  whether,  notwithstanding  .that,  they,  in  the 
exercise  thereof,  “ unduly  ” restrained  trade  and  commerce,  and 
thereby  injured  the  added  appellants. 

Before  doing  so,  it  is  proper  to  recall  that  the  Board  of  Com- 
merce, while  it  was  in  esse , had  before  it  the  identical  question 
which  is  involved  in  this  action,  as  well  as  the  same  parties,  and 
that  it  decided  that  there  was  nothing  in  what  the  appellants  now 
put  forward  which  unduly  restrained  or  injured  trade.  Since 
then  it  has  been  decided  that  the  powers  of  the  Dominion  Parlia- 
ment did  not  include  the  formation,  constitution,  and  powers  of 
that  tribunal,  and  it  is,  in  my  judgment,  impossible  to  hold  that 
its  judgment  is  in  any  way  binding  upon  the  parties  concerned. 
But  it  is  a very  strong  circumstance,  indeed,  that  a Board,  specially 
appointed  and  amply  empowered  to  search  into  the  respondents’ 
transactions  and  to  determine  whether  they  unduly  offended  against 
freedom  of  trade,  should  have  entirely  approved  of  all  that  had 
been  agreed,  arranged,  and  done  by  the  respondents.  This  view 
having  been  arrived  at  by  a Board  specially  equipped  to  investi- 
gate the  very  grievances  and  methods  now  complained  of,  the 
present  case  loses  much  of  its  importance,  and  it  will  be  useful 
only  so  far  as  it  determines  that  what  has  been  done,  or  contem- 
plated, is  or  is  not,  as  a matter  of  pure  law,  improper  and  unlawful. 
It  was  because  that  Board  was  directing  an  investigation  against 
the  respondents  that  the  policy  which,  as  an  organisation,  they 
had  adopted,  was  not  put  in  force.  They  waited  the  result  and 
succeeded  before  the  Board.  Then  these  proceedings  were  initiated, 
and  the  matter  has  been  deliberately  and  properly  hung  up  by  these 
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respondents  till  the  end  of  this  litigation.  If,  therefore,  coercive 
or  oppressive  acts  have  occurred,  it  is  not,  in  my  judgment,  due 
to  corporate  action  or  to  the  executive  committee  of  the  association 
as  snch,  bnt  to  individual  initiative,  prompted  by  self-interest  or 
trade  rivalry. 

For  this  reason  the  Attorney-General  is  not,  under  present  cir- 
cumstances, entitled  to  an  injunction  against  the  association  or 
the  members  of  what  is  called  the  executive  committee.  There  is 
no  threat  of  putting  into  force  the  policy,  unless  it  is  a legal  one, 
and  so  the  foundation  of  public  injury  threatened  is  lacking, 
unless  the  Court  can  come  to  the  conclusion  that  these  respondents 
are  in  fact,  though  not  ostensibly,  acting  as  a unit  in  what  has 
affected  the  added  plaintiffs  and  others  and  injured  their  trade. 

I do  not  find  any  basis  for  such  an  inference.  There  is  every 
reason  to  suppose  that,  with  the  Board  of  Commerce  actively  at 
work  and  the  Attorney- General  for  this  Province  appearing  before 
it  and  following  up  its  activities,  the  respondents  wisely,  as  well  as 
honestly,  resolved  to  suspend  any  corporate  or  concerted  action  until 
they  were  “ out  of  the  woods.”  The  fact  that  the  organisation 
exists  and  has  formulated  a policy  and  acted  more  or  less  in  the 
past  upon  similar  lines,  and  that  selling  and  buying  goes  on  every 
day,  naturally  gives  rise  to  suspicion  that  the  inaction  is  only 
ostensible.  But  coercion  and  restraint  must  be  shewn  to  emanate 
from  some  one  or  from  some  organisation.  What  are  cited  as 
unlawful  acts  are,  in  my  judgment,  traceable  to  the  aggressive 
individual,  rather  than  to  the  more  cautious  Wholesale  Grocers 
Association  as  a corporate  unit,  or  the  executive  committee.  This 
view  also  prevents  the  added  appellants  from  recovery  against 
these  respondents ; but  I would  add  that,  if  I had  come  to  a different 
conclusion,  they  would  have  failed  in  that  they  have  proved  no 
damage,  a point  which  I shall  consider  more  fully  later.  As  to 
the  other  defendants,  the  matter  must  be  disposed  of  on  a different 
ground. 

The  charges  arise  out  of  the  “ pledge,”  the  definition  of  “ legiti- 
mate wholesale  grocery,”  the  so-called  arrangement  between  the 
starch  companies,  and  the  fixing  of  resale  prices.  No  one  doubts 
that  much  that  is  urged  on  behalf  of  the  respondents  is  true. 
Organisation  is  the  vital  force  in  successful  business;  overhead 
charges  are  heavier  where  there  is  a thorough  and  comprehensive 
system  of  distribution;  that  system  is  the  best  way  of  reaching 
the  retailer  and  consumer;  net  profits  are  not  really  excessive, 
lower  prices  are  produced  by  a less  costly  organisation  where  there 
is  a concentration  of  business  on  a few  lines,  and  cutting  of  prices, 
if  long  continued,  drives  the  article  from  the  market  because  of  its 
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small  profit  return.  These  and  many  other  considerations  must 
have  led  to  the  conclusion  to  which  the  Board  of  Commerce  ulti- 
mately came. 

So  far  as  we  are  dealing  with  individual  action,  there  can  be 
no  question  of  the  relevance  and  importance  of  these  matters.  In 
the  present  case  they  carry  matters  to  the  point  where  they  demon- 
strate that  there  are  here  legitimate  and  proper  trade  and  business 
methods  and  interests  which  afford  just  cause  and  excuse  for  their 
adoption  and  use. 

But,  in  so  far  as  they  arise  out  of  agreement  and  are  part  of  a 
plan  or  concert  which  contains  features  rendered  unlawful  by  the 
Code,  they  do  not  protect  those  concerned. 

Is  there  anything  in  what  is  shewn  to  have  been  agreed  upon 
or  that  has  been  put  into  operation  that  has  militated  or  will  mili- 
tate against  the  public  or  against  persons  engaged  in  trade  in 
such  a way  as  to  unduly  restrain  the  course  of  trade  or  injure  them 
in  their  operations  ? 

I am  of  opinion  that,  as  against  the  association  and  the  execu- 
tive committee,  there  is  no  evidence  of  present  intention  to  put 
into  force  what  was  agreed  upon,  which,  however,  in  my-  judgment, 
amounts  to  a conspiracy  in  restraint  of  trade  as  defined  in  secs. 
196  and  498.  In  consequence  of  this  lack  from  an  evidential  point 
of  view,  no  remedy  by  injunction  is  open  to  the  Attorney-General 
for  Ontario  in  this  action.  But  there  yet  remains  the  question 
of  how  far  the  alleged  arrangement  between  the  starch  companies 
and  the  fixing  of  resale  prices  justifies  the  granting  of  any  relief 
to  the  Attorney- General  or  awarding  damages  to  the  added  defend- 
ants. 

With  regard  to  the  charge  against  the  two  starch  companies, 
there  is  no  evidence  of  any  combination  or  of  anything  which  it  is 
possible  to  call  an  arrangement.  The  word  “ tacit  ” is  not  used 
in  the  Code,  though  it  appears  in  the  Combines  and  Fair  Prices 
Act  (1919,  ch.  45),  and  then  only  applies  to  such  contracts  as  in 
the  opinion  of  the  Board  of  Commerce  are  likely  to  operate  to  the 
detriment  of  trade.  Nor  can  it  be  said  that  there  is  any  evidence 
from  which  it  can  be  concluded  that  there  is  any  unreasonable 
enhancement  of  price.  There  is  suspicion  that  the  tariff  is  the 
only  thing  that  keeps  prices  down.  But  it  does  so,  and  it  was, 
I think,  incumbent  on  the  appellants  to  demonstrate  that  there 
has  been  an  unreasonable  increase  in  price.  The  word  “ unreason- 
able ” connotes  that  there  may  be  a reasonable  increase,  and  so 
the  Court,  if  left  without  evidence  upon  which  it  might  conclude 
that  the  profit  is  exorbitant  or  excessive,  has  nothing  on  which  to 
make  a finding  that  these  respondents  have  been  guilty  of  an  act 
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causing  damage  to  the  added  defendants,  or  that  they  threaten  or 
intend  to  cause  injury  to  the  public.  The  Court  cannot  of  its  own 
knowledge  say  that  what  was  done  was  injurious  to  the  public: 
North  Western  Salt  Co.  v.  Electrolytic  Alkali  Co.,  [1914]  A.C. 
461 ; nor  that  it  was  done  “ unduly :”  McEwan  v.  Toronto  General 
Trusts  Corporation  (1917),  54  Can.  S.C.R.  394. 

The  remaining  claim  that,  in  the  fixing  of  the  resale  prices 
and  its  consequences,  there  is  an  unwholesome  restraint  of  trade, 
was  not,  to  my  mind,  made  out  at  all  in  fact.  I am  glad,  therefore, 
to  find  that  other  Judges  have  taken  the  same  view,  and,  as  they 
have  expressed  it  better  than  I can,  I quote  from  three  of  the  most 
eminent.  In  the  Ware  case,  [1921]  3 K.B.  at  p.  71,  Scrutton,  L.J., 
says : — 

“ While  low  prices  may  be  good  for  the  public  for  the  time, 
they  are  not  a benefit  if  all  the  supplies  are  thereby  ruined.  A 
steady  level  price  may  have  considerable  advantages  over  violent 
fluctuations  from  very  high  prices  in  times  of  scarcity,  and  fierce 
competition  and  unremunerative  prices  in  times  of  plenty  and 
financial  pressure.” 

In  the  Australian  case,  [1913]  A.C.  781,  above  referred  to. 
Lord  Parker  of  Waddington,  at  p.  810,  in  speaking  of  an  agree- 
ment said  to  have  increased  prices  and  stifled  competition,  re- 
marks : — 

“ The  consumers  of  coal  will  lose  in  the  long  run  if  the  colliery 
proprietors  do  not  make  fair  profits  or  the  miners  do  not  receive 
fair  wages.  There  is  in  this  respect  a solidarity  of  interest  between 
all  members  of  the  public.” 

In  North  Western  Salt  Co.  v.  Electrolytic  Alkali  Co.,  [1914] 
A.C.  461,  Haldane,  L.C.,  says  (p.  469)  : — 

“ Unquestionably  the  combination  in  question  was  one  the  pur- 
pose of  which  was  to  regulate  supply  and  keep  up  prices.  But 
an  ill-regulated  supply  and  unremunerative  prices  may,  in  point 
of  fact,  be  disadvantageous  to  the  public.  Such  a state  of  things 
may,  if  it  is  not  controlled,  drive  manufacturers  out  of  business, 
or  lower  wages,  and  so  cause  unemployment  and  labour  disturbance. 
It  must  always  be  a question  of  circumstances  whether  a combina- 
tion of  manufacturers  in  a particular  trade  is  an  evil  from  a public 
point  of  view.” 

And  further  he  says  (p.  471)  : — 

“ It  may  be,  for  all  that  appears,  that  agreements  of  this  kind 
were  the  only  effective  method  of  preventing  domestic  competition 
from  being  carried  to  a length  which  would  ultimately  prove  not, 
merely  ruinous  to  the  parties  themselves,  but  injurious  to  the 
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public,  even  outside  that  portion  of  it  which  was  dependent  on 
the  prosperity  of  the  salt  manufacturing  industry.” 

It  may  be  said,  however,  that  these  considerations,  which  prove 
the  reasonableness  from  a trade  point  of  view  of  the  action  which 
is  attacked,  do  not  apply  if  “ undue  ” has  the  significance  which 
I have  already  suggested. 

I do  not  agree  in  that  view.  The  fixing  of  prices,  whether  for 
sale  or  resale,  must,  under  the  Code,  be  “ unreasonable,”  and  that 
clearly  has”  not  been  established  here.  Furthermore,  I am  con- 
vinced that  there  is  no  undue  prevention  or  lessening  of  competi- 
tion in  the  supply  of  these  articles.  The  economic  argument  in 
favour  of  fixing  resale  prices  is  here  strong  enough  to  outweigh 
that  upon  the  other  side.  Besides  this,  each  manufacturer  or 
proprietor  has  the  right  to  refuse  to  sell  on  his  own  terms,  and 
that  is  not  covered  in  any  way  struck  a£  by  the  Code,  and  I think 
the  manufacturers  were  really  responsible  for  what  was  done, 
which  was  wholly  in  their  interest.  I am  also  unable  to  find  that 
the  other  respondents  combined  in  this  respect  to  do  any  unlawful 
act  in  restraint  of  trade. 

It  is  impossible,  in  this  case,  to  find  any  proof  of  damage 
suffered  by  the  added  appellants,  with  whose  cases  alone  we  can 
deal.  No  one  has  the  right  to  recover  damages  unless  he  is  a 
party  to  the  action  and  proves  his  loss.  Morley  turned  over  his 
capital,  he  says,  25  to  27  times.  He  carries  stock  valued  at 
$60,000,  and  his  turnover  last  year  was  $950,000  to  $1,000,000. 
He  alleges  refusal  to  sell  to  him,  but  gives  no  hint  of  what  he  lost 
thereby,  if  he  did  indeed  lose  anything,  because  he  himself  says 
he  prefers  the  big  accounts  and  handling  large  quantities.  No 
doubt,  he  made  up  for  his  disappointment  by  buying  more  largely 
elsewhere  of  other  commodities.  Indeed,  he  says  that  “we  make 
more  money  out  of  goods  not  listed  than  the  goods  which  are 
listed.” 

Dawson,  who  represents  the  York  Trading  Company,  admits 
that  the  company  does  a profitable  business  and  can  buy  starch, 
tobacco,  and  lye  from  the  wholesalers,  which  it  resells.  Last  year 
its  turnover  was  $250,000,  on  a paid-up  capital  stock  of  $14,400. 
Being  a sort  of  co-operative  venture,  he  says,  it  sold  goods  as  low 
as  it  possibly  could,  and  he  only  hints  at  loss  by  saying  that  the 
business  would  be  more  profitable  if  it  could  buy  direct  from  the 
manufacturers.  How  much  more  so  he  does  not  suggest,  and  his 
qross-examination  discloses  much  evasiveness  as  to  how  much 
profit  the  company  charged  on  the  sales  of  articles  bought  from  a 
wholesaler  instead  of  a manufacturer.  His  selection  as  a plaintiff 
is  rather  curious,  as  the  company  of  which  he  is  president  was 
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formed  expressly  to  overcome  the  handicap  of  being  unable  to  buy 
direct  from  the  manufacturers  and  to  demonstrate  how  that  handi- 
cap could  be  overcome. 

On  the  whole  case,  my  views  may  be  summarised  as  follows: — 

1.  That  the  Attorney-General  for  Ontario,  in  addition  to  his 
right  to  proceed  for  a criminal  offence,  has  the  right  to  bring  a 
civil  action  to  restrain  the  carrying  out  of  any  criminal  conspiracy 
in  restraint  of  trade  as  defined  by  the  Code,  in  so  far  as  its  effects 
will,  in  the  opinion  of  the  Court,  result  in  an  injury  to  the  public 
at  large. 

2.  That  any  one  who  can  shew  that  he  has  been  injured  or 
damaged  by  the  carrying  into  effect  of  the  purpose  of  such  a con- 
spiracy, or  of  a conspiracy  to  do  lawful  acts  by  unlawful  means, 
can  sue  those  who  have  caused  the  injury  and  damage.  In  such 
a case,  actual  damage  is  the  gist  of  the  action. 

3.  That  the  respondents  the  association  and  the  executive  com- 
mittee, who  are  alleged  to  have  unlawfully  combined  to  restrain 
trade,  have  shewn  such  reasons  as  induce  the  Court  to  believe  that 
they  do  not  and  did  not,  when  the  writ  herein  was  issued,  intend 
to  carry  into  effect  the  matters  contemplated  in  their  pledge  until 
it  was  determined  whether  they  could  legally  do  so  or  not,  and 
that  therefore  the  Attorney- General  has  not  made  out  a case  for 
injunction  and  he  lias  no  possible  claim  for  damages. 

4.  That  the  added  appellants,  while  entitled  to  urge,  and  urge 
successfully,  that  the  defendant  association  had  made  such  an 
agreement  as  offended  against  the  law,  and  which,  if  carried 
out,  would  unduly  injure  their  trade,  yet  had  failed  to  shew  any 
damage  cognizable  at  law  resulting  to  them,  but  merely  that  they 
went  elsewhere  and  traded  profitably  in  other  articles;  and  so 
they  fail  in  their  action. 

5.  That  the  fixing  of  the  prices  of  starch  and  of  resale  prices 
was  reasonable,  and  -was  within  the  competence  of  those  who  so 
fixed  them,  and  did  not  tend  unreasonably  to  enhance  prices  nor 
to  unduly  restrict  trade  or  injure  it,  but,  in  the  case  of  the  resale 
prices,  rather  to  benefit  the  public. 

6.  That,  for  the  reasons  aforesaid,  the  appeal  must  be  dis- 
missed. 

I would  like  to  cite,  with  approval,  the  following  language  of 
Atkin,  L.J.,  in  the  Ware  case,  as  a consolation  to  the  appellants. 
He  says: — 

“ No  one  can  gainsay  the  wisdom  of  the  saying  that  the  uncer- 
tainty of  the  law  is  a public  danger  ; nor  can  there  be  a domain 
of  the  law  to  which  that  remark  is  more  applicable  than  the  law 
of  torts.  I suppose  that  all  men  from  time  to  time  engage  in 
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attempts  to  induce  others  to  do  things  they  axe  reluctant  to  do, 
and  as  a part  'of  such  inducement  make  statements  of  consequences 
that  will  follow  if  the  desired  result  is  not  achieved.  Yet  if  the 
layman  wishes  to  keep  within  the  law,  high  judicial  authorities 
refuse  to  give  him  any  guidance;  he  may  be  told  that  he  must 
not  be  guilty  of  “ oppressive  misconduct 99  which  is  not  of  much 
assistance.  As  a practical  result  the  test  whether  he  has  com- 
mitted wrong,  or,  if  he  acts  in  combination,  a crime,  appears  to 
turn  upon  the  approval  or  disapproval  of  his  conduct  by  the  par- 
ticular judicial  tribunal  which  happens  to  try  the  case.” 


Fekguson,  J.A. : — I have  had  the  opportunity  of  reading  and 
considering  the  opinions  of  my  Lord  the  Chief  Justice  and  my 
brother  Hodgins.  At  an  early  stage  of  the  argument  it  was 
frankly  stated  on  one  side,  and  admitted  by  the  other,  that,  if 
the  acts  complained  of  by  the  Attorney-General  were  illegal  within 
the  meaning  of  sec.  498  of  the  Criminal  Code,  the  remedy  pro- 
vided by  the  Code  was  adequate ; that  this  action  was  brought  and 
fnaintained  to  determine  a dispute  between  the  parties  as  to 
whether  what  the  defendants  did,  or  proposed  to  do,  was  within 
the  mischief  aimed  at  by  sec.  498  of  the  Criminal  Code,  rather 
than  to  obtain  relief,  or  a remedy  other  than  that  provided  by 
the  Code.  Damage  was  alleged,  but  no  attempt  was  made  to 
prove  it.  On  this  admission  I expressed  the  opinion  that  the 
declaration  asked  for  should  not  be  made,  and  that  the  time  and 
place  to  determine  whether,  or  not,  the  defendants  had  committed 
a breach  of  the  Criminal  Code  was  in  a proceeding  instituted 
under  the  Criminal  Code  rather  than  in  a civil  proceeding 
brought  and  prosecuted  with  the  avowed  desire  of  getting  the 
Court  to  interpret  and  explain  the  meaning  of  the  provisions  of 
the  Code  for  the  purpose  of  establishing  a precedent  to  guide  the 
defendants  and  the  Attorney- General  in  their  future  conduct. 

The  views  I then  expressed  have  not  been  changed  by  the  long 
and  learned  argument  we  have  heard.  On  the  contrary,  they 
have  been  strengthened  and  confirmed  thereby,  and  by  the  reasons 
of  my  Lord  the  Chief  Justice  and  my  brother  Hodgins.  In  the 
circumstances,  I do  not  deem  it  necessary  or  advisable  to  express 
any  opinion  as  to  the  right  of  the  Attorney-General  to  maintain 
an  action  where  public  injury  is  alleged  and  damage  proved,  or 
where  relief  other  than  and  in  addition  to  that  provided  by  the 
Code  is  really  sought;  or  on  the  constitutional  validity  of  sec.  498. 
I think  the  appeal  may  and  should  be  dismissed,  because 

1.  The  circumstances  are  not,  in  my  opinion,  such  as  require  the 
Court,  on  the  ground  of  convenience  or  otherwise,  to  depart  from 
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the  usual  practice  of  not  declaring  the  rights  of  the  parties,  except  App.  Div. 

in  so  far  as  such  a declaration  is  necessarily  incident  to  relief  asked 

and  granted — even  though  the  Court  has  power  to  do  so.  

Attorney- 

2.  An  injunction  should  not  be  granted  where  the  plaintiff  general  for 
has  an  adequate  remedy  at  law. 

3.  No  actual  damage  is  proved. 

I agree  in  the  dismissal  of  the  appeal. 

Magee,  J.A. : — I agree  in  the  result. 

Appeal  dismissed.  Ferguson, 

J .A* 
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m April  1< 

Leitch  v.  Town  of  Strathroy. 

Municipal  Corporations — Bonus  By-law — Loan  to  Industrial  Company — 

Mortgage  — Default  — Agreement  with  New  Company  — Release  of 
Part  of  Mortgage-debt — Compromise — Powers  of  Corporation — Bona 
Fides  — Reasonableness  of  Arrangement  — Jurisdiction  of  Court  to 
Review. 

By  a bonus  by-law  passed  by  the  town  council  in  1909*  the  town  cor- 
poration agreed  to  lend  $20,000  to  certain  persons,  to  be  incorporated 
under  the  Ontario  Companies  Act,  for  the  purpose  of  establishing  a 
factory  in  the  town.  The  $20,000  was  to  be  repaid  in  20  annual  in- 
stalments without  interest,  secured  by  a mortgage  on  the  land,  build- 
ings, plant  and  machinery  of  the  company.  The  agreement  was 
carried  out  and  the  first  five  instalments  of  the  mortgage-money 
were  paid  as  they  became  due,  but  the  instalments  for  the  years  1915 
to  1919  were  not  paid,  and  the  company  which  had  been  incorporated 
became  insolvent.  A new  company  was  formed,  which  took  over 
the  property  of  the  insolvent  company  and  assumed  its  liabilities, 
but  did  not  become  bound  or  liable  to  the  town  corporation  for  pay- 
ment to  it  of  the  insolvent  company’s  indebtedness.  Later  on,  the 
new  company  became  financially  embarrassed,  and  would  have 
ceased  to  operate  the  factory  if  an  arrangement  had  not  been  made 
by  it  with  the  corporation  that  the  company  should  pay  in  cash 
$2,000  of  the  $5,000  in  arrear  and  make  subject  to  the  mortgage 
some  machinery  which  had  been  installed  in  the  factory  upon  which 
the  manufacturer  thereof  had  a lien.  The  arrangement  was  carried 
out,  and  the  town  corporation  thus  released  $3, 000  of  its  mortgage- 
claim: — 

Held,  that  the  effect  of  what  was  done  was  neither  to  alter  the  terms 
of  the  bonus  by-law  nor  to  grant  a bonus  of  $3,000:  it  was  a com- 
promise of  a claim  which  the  corporation  had  against  the  defunct 
company  and  the  factory,  entered  into  by  the  new  company  for  a 
valuable  consideration,  which  made  it  possible  for  the  factory  to  be 
carried  on,  and  probably  ensured  the  payment  of  the  balance  of  the 
mortgage-debt;  this  compromise  the  corporation  by  its  council  had 
power  to  make. 

Norfolk  v.  Roberts  (1914),  50  Can.  S.C.R.  283,  followed. 

The  course  taken  by  the  council  appeared  to  be  a reasonable  one,  but 
th©  Court  had  no  jurisdiction  to  review  the  action  of  a municipal 
council  acting  within  its  powers  and  in  good  faith. 


44 — 53  o.l.r. 
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An  appeal  by  the  plaintiffs  from  the  judgment  of  Middle- 
ton,  J.,  dated  the  21st  June,  1922,  after  the  trial  of  the  action, 
without  >a  jury,  at  London,  on  that  day,  dismissing  the  action, 
which  was  brought  by  the  plaintiffs:,  on  behalf  of  themselves  and 
all  other  ratepayers  of  the  Town  of  Strathroy,  to  compel  the  defend- 
ant town  corporation  to  collect  the  arrears  of  principal  and 
interest  upon  a mortgage  made  to  the  town  corporation  by  the 
Colonial  Furniture  Company  Limited. 


March  13.  The  appeal  was  heard  by  Meredith,  C.J.O., 
Magee,  Hodgins,  and  Ferguson,  JJ.A. 

Christopher  C.  Ro~binsorb,  K.C.,  for  the  appellants. 

W.  J.  Hanley,  for  the  defendant  the  Municipal  Corporation 
of  the  Town  of  Strathroy,  respondent. 

J.  M.  McEvoy,  K.C.,  for  the  other  defendants,  respondents, 

April  19.  Meredith,  C.J.O. : — The  facts  and  circumstances 
giving  rise  to  this  litigation  are  the  following : — 

By  by-law  No.  683  passed  on  the  7th  June,  1909,  by  the 
Council  of  the  Corporation  of  the  Town  of  Strathroy,  that  cor- 
poration agreed  to  lend  to  John  A.  Minchner  and  others,  to  be 
incorporated  under  the  Companies  Act  as  the  Royal  Furniture 
Company  Limited,  or  “ such  other  name  as  the  Lieutenant- 
Governor  of  the  Province  of  Ontario  ” should  approve,  $20,000 
for  the  establishment  by  the  company  of  a factory  in  the  town, 
upon  the  terms  and  conditions  contained  in  an  agreement  annexed 
to  the  by-law  and  forming  part  of  it. 

The  by-law  provides  for  borrowing  the  $20,000  on  debentures 
of  the  corporation  payable  in  20  equal  annual  instalments  of  prin- 
cipal and  interest  and  for  levying  a rate  to  meet  the  debentures 
as  they  become  due.  The  agreement  provides  for  the  erection 
by  the  proposed  company,  on  land  to  be  purchased  by  it,  of  a 
factory,  and  for  the  equipment  of  it  with  suitable  machinery,  the 
whole  at  a cost  of  $30,000^  and  for  carrying  on  the  furniture 
business  there  for  20  years  from  the  1st  February,  1910,  and  as. 
to  the  number  of  persons  to  be  employed  in  the  factory;  that  the 
buildings  and  plant  are  to  be  insured  for  $20,000 ; that  for  the 
loan  of  the  $20,000,  or  whatever  may  be  realised  from  the  sale 
of  the  debentures  for  the  issue  of  which  the  by-law  provides,  the 
company  shall  give  to  the  corporation  a mortgage  on  the  lands, 
'buildings,  and  machinery  for  $20,000,  payable  in  20  annual 
instalments  without  interest;  and  that  the  individuals  who  are 
parties  to  the  agreement  are  to  enter  into  a bond  in  favour  of  the 
corporation  securing  the  due  payment  of  the  first  five  instalments. 


LIII.] 


ONTARIO  LAW  REPOETS. 


667 


The  agreement  contains  other  provisions  which  it  is  unnecessary 
to  mention. 

The  land  was  purchased  and  the  factory  was  bnilt  and  was 
equipped  with  machinery,  and  the  loan  was  made  and  the  mort- 
gage and  bond  provided  for  were  duly  executed,  the  company 
having  been  formed  and  bearing  the  name  of  the  Colonial  Furni- 
ture Company  Limited. 

The  mortgage  provides  that  the  plant  and  machinery  are  to  be 
deemed  part  of  the  freehold. 

The  first  five  instalments  of  the  mortgage-money  were  paid 
as  they  became  due.  The  company  then  met  with  severe  business 
and  other  losses,  and  the  instalments  for  the  years  1915,  1916, 
1917,  1918,  and  1919  were  not  paid. 

Later  on — the  evidence  does  not  shew  when — the  Colonial 
Furniture  Company  became  insolvent,  whereupon  some  public- 
spirited  residents  of  Strathroy,  who  were  anxious  that  the  town 
should  not  lose  the  benefit  which  it  would  derive  from  the  factory 
being  carried  on,  formed  the  respondent  company  (the  Middlesex 
Furniture  Company),  took  over  the  property  of  the  Colonial  Fur- 
niture Company  and  assumed  its  liabilities,  but  did  not  become 
bound  or  liable  to  the  Corporation  of  the  Town  of  Strathroy  for 
the  payment  to  it  of  the  Colonial  Furniture  Company’s  indebted- 
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ness. 

Later  on,  the  respondent  company  became  embarrassed  financi- 
ally, and,  it  is,  I think,  a fair  inference  from  the  evidence,  would 
have  ceased  to  operate  the  factory  if  the  arrangement  that  was 
afterwards  made,  and  which  the  appellants  attack,  had  not  been 
made. 

The  position  of  matters  then  was  that  the  security  which  the 
corporation  then  had  was  inadequate,  and  that  if  the  factory  had 
been  “ shut  down  ” it  would  have  been  quite  impossible  to  realise 
from  a sale  of  it  the  amount  of  the  mortgage-debt  still  owing, 
which  was  $15,000,  besides  interest,  or  perhaps  not  more  than  one- 
third  of  that  amount.  In  addition  to  this,  it  would  have  been 
necessary,  if  the  factory  were  closed,  to  employ  a watchman  to 
look  after  the  property,  which,  according  to  the  evidence,  would 
have  cost  $2,500  a year,  and  it  would  have  been  necessary  to  pay 
for  insurance. 

Added  to  this  there  was  the  difficulty  of  finding  any  one  who 
would  purchase  the  factory  as  a going  concern  and  carry  it  on. 

In  these  circumstances,  the  corporation  was  confronted  with 
the  question  whether  it  was  better  to  let  the  factory  be  “ shut 
down  ” or  to  accept  the  terms  which  the  respondent  company 
offered,  which  were,  to  pay  in  cash  $2,000  of  the  $5,000  in  arrear, 
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and  to  make  subject  to  the  mortgage  the  sprinkler  system  which 
had  been  installed  in  the  factory,  at  a cost  of  upwards  of  $4,000. 
The  council  determined  that  it  was  in  the  interest  of  the  cor- 
poration to  accept  the  company’s  proposition,  and  it  was  accepted. 
No  one  questions  the  good  faith  of  the  council,  and  it  is  evident, 
I think,  that  what  they  did  was  the  best  thing  to  be  done  in  the 
interests  of  the  town;  and  my  own  view  is  that  it  would  have  been 
unwise  to  have  taken  any  other  course  than  was  taken. 

It  was  contended  by  Mr.  Robinson  that  the  provision  as  to  the 
sprinkling  system  added  nothing  to  the  corporation’s  security,  as 
it  was,  as  he  contended,  covered  by  the  mortgage.  The  answer  to 
that  is  that,  as  was  stated  on  the  argument  and  not  questioned, 
the  sprinkler  system  had  been  put  in  under  a “ hiring  agreement,” 
and  was,  therefore,  as  against  the  manufacturer  who  supplied  it, 
not  subject  to  the  mortgage. 

What,  as  I understand,  was  done  in  pursuance  of  the  com- 
promise agreement  was  that  the  respondent  company  paid  to  the 
manufacturer  what  was  owing  to  him,  and  in  that  way  the  com- 
pany implemented  its  agreement  to  make  the  sprinkler  system 
subject  to  the  mortgage. 

The  main  contention  of  Mr.  Robinson  was  that  the  effect  of 
what  was  done  was  either  to  alter  the  terms  of  the  bonus  by-law 
or  to  grant  a bonus  of  $3,000,  and  that  it  was  not  competent  to 
the  council  to  do  either  of  these  things  unless  it  was  sanctioned 
by  by-law  approved  by  the  electors  in  accordance  with  the  pro- 
visions of  the  Municipal  Act. 

What  was  done  was  not  to  change  the  terms  of  the  bonus 
by-lav/  or  to  grant  a bonus  of  $3,000,  but  it  was  a compromise 
of  a claim  which  the  corporation  had  against  the  defunct  com- 
pany and  the  factory,  entered  into  by  the  respondent  company 
for  a valuable  consideration,  which  made  it  possible  for  the  factory 
to  be  carried  on,  and  probably  ensured  the  payment  of  the  balance 
of  the  mortgage-debt. 

I see  no  difference,  as  respects  the  right  of  the  corporation 
to  compromise,  between  a debt  owing  under  the  terms  of  a bonus 
by-law  and  any  other  debt  owing  to  it. 

If  authority  be  needed  to  support  what  was  done,  it  is  to  be 
found  in  Norfolk  v.  Roberts  (1914),  50  Can.  S.C.R.  283. 

Apart  from  these  considerations,  it  appears  to  me  that  the 
appellants  are  on  the  horns  of  a dilemma  : if  the  release  of  the 
$3,000  is  valid,  as  I think  it  is,  their  action  fails  ; if  it  is  not  valid, 
the  by-law  authorising  it  having  been  repealed  before  action,  the 
sum  of  $3,000  is  still  owing  on  the  mortgage,  and  the  ratepayers 
are  not  injured. 
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I have  discussed  the  reasonableness  of  the  course  which  was 
taken  by  the  council  and  have  expressed  the  opinion  that  it  was 
reasonable,  but  I desire  emphatically  to  disclaim  any  jurisdiction 
in  the  Court  to  review  the  action  of  a municipal  council  acting 
within  its  powers  and  in  good  faith.  Granting  these  two  things, 
it  is  for  the  council,  and  not  for  the  Court,  to  determine  whether 
an  arrangement  which  it  enters  into  is  a reasonable  one. 

I would  affirm  the  judgment  of  my  brother  Middleton  and 
dismiss  the  appeal  with  costs. 
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Magee  and  ILodgins,  JJ.A.,  agreed  with  Meredith,  C.J.O. 


Ferguson,  J.A. The  appeal  is  based  on  the  proposition 
that,  irrespective  of  what  was  the  purpose  of  the  council  in  grant- 
ing the  release,  as  it  in  effect  varied  the  terms  of  the  original 
bonus  by-law,  it  was  something  ultra  vires  of  the  council.  To 
my  way  of  thinking  the  result  turns  on  the  intent  and  purpose 
of  the  council  in  granting  the  release  rather  than  on  the  effect  of 
the  release.  If  the  release  was  given  with  the  intent  and  purpose 
of  either  changing  the  original  bonus  by-law  or  of  granting  a 
bonus  to  the  defendant  company,  I think  it  would  be  ultra  vires 
the  council. 

If,  however,  it  was  given  for  the  purpose  of  making  the  most 
out  of  the  mortgage-security  which  it  was  the  duty  of  the  council 
to  protect  and  realise  upon,  it  seems  to  me  the  transaction  was 
one  which  the  council,  under  its  general  power  to  manage  the 
affairs  of  the  municipality,  had  the  right  to  enter  into,  and  that 
the  nature  of  the  transaction  would  not  be  changed  merely  because 
it  had  the  effect  of  benefiting  the  defendant  company,  or  modi- 
fying the  terms  of  the  original  bonus  by-law:  In  re  Inglis  and 
City  of  Toronto  (1905),  9 O.L.R.  562.  ' 

I have  perused  the  evidence,  and  am  of  opinion  that  the  release 
was  granted  because  the  council  was  of  opinion  that  by  granting 
it  more  would  be  realised  from  the  mortgage-security  than  if  the 
release  were  not  granted,  and  that  the  release  was  not  granted 
as  a bonus  within  the  meaning  of  sec.  396  of  the  Municipal  Act, 
or  for  the  purpose  of  changing  the  original  by-law. 

I would  dismiss  the  appeal. 


Appeal  dismissed  with  costs. 
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Re  Stanley. 

Executors— Order  of  Surrogate  Court  Allowing  Claim  of  Widow  against 
Estate  of  Deceased  Person — Remuneration  for  Nursing  Husband — 
Disallowance  of  iClaim  on  Appeal — Payment  by  Executor  before 
Time  for  Appealing  Expired — Breach  of  Trust — Unreasonable  Con- 
duct-Refusal of  Relief— Surrogate  Courts  Act,  secs.  34(5),  69  (6)  — 
Rules  502,  503 — Indemnity  from  Widow,  to  whom  Payment  Impro- 
perly Made — Impounding  Interest  of  Widow. 

] 

An  order  made  by  the  Judge  of  a Surrogate  Court,  under  sec.  69 
of  the  Surrogate  Courts  Act,  allowed  the  claim  of  a widow  against 
the  estate  of  her  deceased  husband.  The  claim  included  a sum  of 
$1,260  for  nursing  her  husband  during  his  last  illness.  This  part  of 
the  claim  was  disallowed  by  Latchford,  J.,  on  appeal  from  the  order 
of  the  Surrogate  Court  Judge.  But,  before  notice  of  the  appeal  was 
served,  the  executor  of  the  deceased  husband,  the  widow’s  co- 
executor,  paid  to  her  the  amount  of  her  claim  and  also  paid  the 
costs  awarded  to  the  parties  who  appealed  on  the  application  to  the 
Surrogate  Court.  The  order  of  that  Court  did  not  direct  payment 
of  the  claim,  but  merely  allowed  it  at  the  sum  named  in  the  order. 
All  the  payments  were  made  before  the  order,  treating  it  as  the 
report  of  a Master,  would  have  become  confirmed  by  lapse  of  time: 
see  secs.  34(5)  and  69(6)  of  the  Act  and  Rules  502  and  503:  — 
Held,  upon  a further  appeal  to  a Divisional  Court,  that  the  payments 
were  improperly  made  by  the  co-executor:  it  was  not  reasonable  to 
pay  a claim  which  had  been  allowed  by  an  order  which  had  not  been 
confirmed;  and  the  co-executor  could  not  be  relieved  from  the  breach 
of  trust  which  had  been  committed. 

The  co-executor  was,  however,  entitled  to  be  indemnified  by:  the  execu- 
trix, at  whose  instigation  and  to  whom  the  improper  payment  was 
made,  and  her  interest  in  the  es-tate  should  be  impounded  for  that 
purpose  so  far  as  necessary. 

The  order  of  Latchford,  J.,  directed  that  the  costs  of  the  appeal  before 
him  should  be  paid  by  the  co-executor,  and  that  the  co-executor  should 
not  be  entitled  to  charge  these  costs  against  the  estate:  — 

Held,  that  this  part  of  the  order  was  erroneous:  the  appeal  was  not 
occasioned  by  anything  that  had  been  done  by  the  co-executor;  the 
co-executor  was  a necessary  party  to  the  appeal,  which  was  the  appeal 
of  the  Official  Guardian  on  behalf  of  the  infants;  and,  except  in  so 
far  as  costs  were  occasioned  by  the  application  for  relief,  the  co- 
executor should  have  been  awarded  costs  of  the  appeal. 

Order  of  Latchford,  J.,  varied. 

Appeal  by  the  Official  Guardian,  on  behalf  of  all  the  infants 
interested  in  the  estate  of  the  late  Matthew  Stanley,  from  the 
order  of  his  Honour  Judge  Coatsworth,  Judge  of  the  Surrogate 
Court  of  the  County  of  York,  dated  the  14th  July,  1922,  allowing 
at  $1,561.21  the  claim  of  the  widow  of  the  deceased  against  his 
estate. 

The  appeal  was  heard  by  Latchford,  J.,  in  the  Weekly  Court, 
Toronto. 

Lyle  Ramsey,  for  the  Official  Guardian. 
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D.  C.  Ross,  for  Margaret  Stanley,  the  widow.  Iiatchford,  J. 

Ear  court  Ferguson,  K.C.,  for  the  executor,  the  Toronto  General  1922. 
Trusts  Corporation. 

Stanley. 

December  8,  1922.  Latchford,  J. : — The  ground  of  the 
appeal  is  that  the  learned  Judge  erred  in  allowing  Mrs.  Stanley’s 
claim  against  the  estate  for  nursing  her  husband,  in  that  he 
allowed  the  said  claim  in  the  absence  of  any  corroborative  evidence, 
as  required  by  the  Evidence  Act,  and  also  because  the  said  claim 
was  not  well-founded  in  law. 

It  is  also  alleged  that  the  learned  Judge  erred  in  allowing 
Mrs.  Stanley  $150  for  clothing.  This  however  was  not  pressed  on 
the  appeal,  which  was  concerned  only  with  $1,260  allowed  the 
widow  for  nursing  her  husband  during  -36  weeks  of  his  last  illness. 

A preliminary  objection  was  raised  by  Mr.  Ross,  that  the 
appeal  is  too  late.  The  time  for  appealing  is  said  to  have  lapsed, 
the  order  of  the  learned  Judge  has  been  acted  on,  and  the  moneys 
found  due  to  Mrs.  Stanley,  including  the  $1,260,  have  been  paid 
to  her  by  the  executor,  and  the  Official  Guardian  has  ratified  the 
order  by  accepting  the  costs  by  it  directed  to  be  paid  to  him. 

The  order  was  made  on  the  4th  J uly,  in  vacation,  during 
which  the  time  for  appealing  is  not  to  be  reckoned : Rule  179. 

On  the  5th  July,  Mr.  K.  W.  Wright,  a nephew  of  Mrs.  Stanley, 
wrote  to  the  executor  enclosing  a copy  of  the  order,  and  requesting 
that  cheques  for  Mrs.  Stanley  and  a Miss  Hudgins  should  be  sent 
to  him,  and  that  cheques  for  the  costs  should  be  forwarded  to  the 
solicitors  engaged. 

On  the  following  day,  the  6th  July,  the  executor  paid  to  Mrs. 

Stanley  $500  on  account  of  the  amount  directed  to  be  paid  to 
her,  and  on  the  10th  July,  $1,061.25,  the  balance  of  the  $1,561.25. 

Her  solicitor,  Mr.  Ross,  states,  in  a memorandum  which  he 
has  submitted  to  me,  that  he  was  not  communicated  with  in  any 
way  in  connection  with  the  payment  to  his  client,  and  that  he 
“ only  knew  of  the  payment  when  this  motion  was  launched.” 

On  the  11th  July,  the  executor  issued  to  Mr.  Ross  a cheque  for 
$100 ; to  the  solicitor  for  the  executor  a cheque  for  $75 ; and  to 
the  Official  Guardian  a cheque  for  $50;  being  the  several  amounts 
awarded  for  costs  on  the  said  order.  The  cheque  for  $50  was 
received  in  the  Official  Guardian’s  office,  and,  as  a matter  of 
routine,  entered  in  his  cash-book  and  deposited  with  his  bank. 

No  doubt  it  was  paid  in  due  course. 

On  the  12th  July,  the  Official  Guardian  wrote  a letter  to  Mr. 

Ross  acknowledging  the  receipt  of  a copy  of  the  order  and  stating 
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Latchford,  J.  that  he  would  have  to  appeal  against  the  allowance  of  the  widow’s 
1922.  claim  for  nursing. 

"jjjJJjT  Formal  notice  of  appeal  was  not  served  until  eleven  days  after 

Stanley,  the  end  of  long  vacation.  It  is  not  stated  in  the  notice  that  it  was 
given  by  leave  of  a Judge,  but  I am  informed  by  my  brother 
Middleton  that  he  was  applied  to  by  the  Official  Guardian  for  leave 
to  appeal  under  sec.  69(11)  of  the  Surrogate  Courts  Act,  R.S.O. 
1914,  ch.  62,  and  that  he  granted  such  leave. 

By  sec.  69(6)  of  the  Surrogate  Courts  Act,  where  the  claim 
exceeds  $200,  the  order  of  the  Judge  is  subject  to  appeal  as 
provided  by  sec.  34(5),  which  enacts  that  an  appeal  shall  lie 
from  any  order,  etc.,  of  the  Judge  of  a Surrogate  Court  on  the 
taking  of  accounts,  in  like  manner  as  from  the  report  of  a Master 
under  a reference  directed  by  the  Supreme  Court.  The  practice 
and  procedure,  upon  and  in  relation  to  the  appeal,  is  declared  to 
be  the  same  as  upon  an  appeal  from  such  a report. 

Such  an  order  as  that  now  appealed  against  differs  from  the 
report  of  a Master  ; it  is  not  required  to  be  filed.  By  sec.  69(8), 
it  has  the  effect  of  and  may  be  enforced  in  like  manner  as  the 
judgment  of  a Division  Court  or  County  Court  : per  Middleton,  J., 
in  Re  Morrow  (1919),  46  O.L.R.  231,  234.  It  is  therefore  effect- 
ive from  its  date,  always  subject  to  appeal  within  the  time 
limited  for  appealing  from  the  report  of  a Master,  or  14  days 
from  the  confirmation  of  the  report. 

Notice  of  appeal  served  on  the  11th  September  was  within  14 
days  after  the  time  began  to  run,  and  within  the  time  during 
which  an  , appeal  could  be  made. 

No  appeal  was  made  by  the  personal  representative,  who,  before 
the  time  for  appealing  expired,  was  precipitate  in  conforming  to 
the  order.  The  order  was  so  plainly  wrong  in  allowing  the  $1,260 
to  Mrs.  Stanley  that  I am  at  a loss  to  know  why  such  expedition 
was  manifested  in  payment,  and  why  an  appeal  was  not  taken.  The 
fact  of  payment,  in  the  circumstances,  should  not,  in  my  opinion, 
relieve  the  executor  from  the  consequences  of  a most  improvident 
course  of  conduct.'  Subsection  10  of  sec.  69  was  enacted  to  meet 
the  case  where  the  personal  representative  of  a deceased  person 
appeared  to  the  Official  Guardian  to  have  neglected  his  duty  to 
protect  the  estate.  The  present  is  just  such  a case. 

The  Official  Guardian  represents,  not  himself,  but  the  infants 
interested  in  the  estate,  and  his  receipt  of  the  costs  cannot  be 
allowed  to  prejudice  their  rights. 

The  whole  evidence  of  the  alleged  contract  between  the  claim- 
ant and  her  husband  is  in  a few  words,  Referring  to  the  conversa- 
tion with  her  husband  in  which  he  objected  to  employing  a nurse, 
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Mrs.  Stanley,  according  to  the  notes  of  the  learned  Judge,  deposed  Latchford.  J. 
as  follows : — 1922. 

“ When  he  came  from  hospital  he  said,  e If  you  can  nurse  right 
there  will  be  all  the  more  for  you.’  Gave  me  the  impression  that 
what  I saved  would  be  for  me.  Only  the  two  of  us  when  that  was 
said.” 

Obviously  this  did  not  amount  to  a contract.  Moreover,  there 
was  no  corroboration  as  required  by  the  statute. 

The  appeal  should  be  allowed,  and  the  order,  so  far  as  it  relates 
to  the  $1,260  claimed  by  Mrs.  Stanley,  set  aside  with  costs.  The 
executor  should  pay  the  costs  of  this^  application,  and  is  not  to 
charge  against  the  estate  either  such  costs  or  the  costs  of  opposing 
this  motion. 


Margaret  Stanley  and  the  Toronto  General  Trusts  Corporation, 
executor,  appealed  from  the  order  of  Latchford,  J. 

March  16.  The  appeals  were  heard  by  Meredith,  C.J.O., 
Magee,  Hodgins,  and  Ferguson,  JJ.A. 

Ross , for  the  appellant  Margaret  Stanley. 

H.  J.  Scott , K.C.,  for  the  appellant  executor. 

Ramsey , for  the  Official  Guardian,  respondent. 

April  19.  The  judgment  of  the  Court  was  read  by  Meredith, 
C.J.O. : — The  Toronto  General  Trusts  Corporation  appeals  from 
an  order  of  Latchford,  J.,  dated  the  8th  December,  1922,  allowing 
an  appeal  from  an  order  of  his  Honour  Judge  Coatsworth,  dated 
the  4th  July,  1922,  which  allowed  a claim  of  the  appellant  Margaret 
Stanley  against  the  estate  of  the  late  Matthew  Stanley,  deceased, 
at  $1,561.21,  and  reducing  it  to  $301.25,  making  no  order  for 
the  relief  of  the  appellant  corporation  against  the  payment  made 
by  it,  to  which  I shall  afterwards  refer,  and  directing  that  the 
appellant  corporation  pay  the  costs  of  the  appeal  of  the  Official 
Guardian,  and  of  the  “ application  to  the  Surrogate  Court,  in 
so  far  as  it  relates  to  the  $1,260,  forthwith  after  taxation,  and 
shall  not  be  entitled  to  charge  such  costs  against  the  estate.” 

Margaret  Stanley  also  appeals  from  the  order,  on  the  ground 
that  her  claim  was  improperly  disallowed,  and  also  on  the  ground 
that  the  appeal  was  not  brought  in  time,  and  the  further  ground 
that  the  Official  Guardian  had  lost  his  right  to  appeal  by  accepting 
payment  of  the  costs  awarded  to  him  by  the  order  of  the  Surrogate 
Court  Judge. 

The  appellants  are  the  executor  and  executrix  of  Matthew 
Stanley.  The  appellant  Margaret  Stanley,  who  is  his  widow, 
sent  in  to  the  other  executor  a claim  against  the  estate,  which 
included  $1,260  claimed  for  nursing  her  husband,  and  this  claim 
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App.  Div.  was  objected  'to  by  the  Toronto  General  Trusts  Corporation  and 
1923  by  the  Official  Guardian,  whereupon  the  claimant  made  an  appli- 
cation  to  the  Surrogate  Court  of  the  County  of  York,  under  sec. 
Stanley.  b9  °f  the  Surrogate  Courts  Act,  for  the  allowance  of  her  claim,  and 
Meredith  ^ was  uPon  that  application  that  the  order  which  Latchford,  J., 
C.J.O.  ’ varied  was  made. 

By  the  order,  “it  is  ordered  and  adjudged  that  the  claim  of 
Margaret  H.  Stanley  be  and  the  same  is  hereby  allowed  at  the  sum 
of  $1,561.25,”  and  it  was  further  ordered  and  adjudged  that  the 
costs  of  all  parties  should  be  paid  forthwith  out  of  the  estate,  those 
of  the  claimants  fixed  at  $100,  of  the  executors  at  $75,  and  of 
the  Official  Guardian  at  $50. 

An  order  made  under  sec.  69  is  subject  to  appeal  as  provided 
by  subsec.  5 of  sec.  34,  and  the  order,  “unless  reversed  on  appeal 
and  as  varied,  if  varied,  on  appeal,  when  filed  in  the  County  Court 
of  the  county,  shall,  irrespective  of  the  amount  of  the  claim, 
become  and  may  be  enforced  in  like  manner  as  a judgment  of  that 
Court”  (sec.  69(6)). 

The  practice  and  procedure  upon  and  in  relation  to  the  appeal 
are  the  same  as  upon  an  appeal  from  a report  of  a Master  under  a 
reference  directed  by  the  Supreme  Court. 

Rule  502  provides  that  the  report  of  a Master  shall  be  filed  and 
shall  be  deemed  to  be  confirmed  at  the  expiration  of  14  days 
from  the  date  of  service  of  notice  of  filing  it,  unless  notice  of  appeal 
is  served  within  that  time. 

An  appeal  from  the  report  of  a Master  is  to  the  Court,  upon  7 
days*  notice,  and  must  be  returnable  within  one  month  from  the 
date  of  service  of  notice  of  filing  of  the  report  : Rule  503. 

There  is  nothing  in  the  material  before  us  to  shew  whether  the 
order  of  the  Surrogate  Court  was  filed  in  the  County  Court,  or,  if 
filed,  when  it  was  filed,  nor  is  there  anything  to  shew  whether,  if 
it  was  filed,  notice  of  the  filing  was  served,  or,  if  served,  when  it 
was  served.  The  Registrar  has,  however,  ascertained  that  the  order 
was  not  filed  in  the  County  Court,  but  was  filed  in  the  Surrogate 
Court  on  the  6th  July,  1922,  and  that  notice  of  the  filing  was  not 
served.  It  follows  from  this  that  the  appeal  to  my  brother  Latch- 
ford was  brought  in  due  time,  even  if  the  filing  of  the  order  in 
the  Surrogate  Court  were  a compliance  with  the  statute,  which  it 
was  not. 

I take  it  that  in  applying  subsec.  5 of  sec.  34  the  order  of  the 
Surrogate  Court  is  to  be  treated  as  the  report  of  a Master,  and  the 
filing  of  it  in  the  County  Court  as  the  filing  of  a report  in  the 
proper  office  of  the  Supreme  Court. 

The  correctness  of  the  adjudication  of  my  brother  Latchford  as 
to  the  disallowance  of  that  part  of  the  claim  which  he  disallowed 
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is  not  now  questioned,  but  the  difficulty  which  has  arisen  is  due  App.  Div. 
to  the  fact  that  the  Toronto  General  Trusts  Corporation,  before 
the  notice  of  appeal  was  served,  paid  to  the  claimant  the  amount  - — 
of  her  claim  as  allowed  by  the  order  of  the  Surrogate  Court,  and  Stjcnley 

also  paid  the  costs  which  by  that  order  were  directed  to  be  paid,  7 

to  the  solicitors  who  appeared  on  the  application  to  that  Court:  Moj?oh’ 
$500  was  paid  to  Margaret  Stanley  on  the  11th  July,  1922,  and  the 
balance  of  the  $1,561.25  was  paid  to  her  on  the  10th  August,  1922, 
and  on  the  11th  July,  1922,  the  solicitors  of  the  parties  were  paid 
the  costs  awarded  to  the  parties  by  the  order. 

ils  will  have  been  seen,  the  order  of  the  Surrogate  Court  was 
not  an  order  directing  the  payment  of  the  claim,  but  only  an  order 
allowing  it  at  the  sum  named  in  the  order. 

All  of  the  payments  were  made  before  the  order,  treating  it 
as  the  report  of  a Master,  would  have  become  confirmed  by  lapse 
of  time,  and  I am  at  a loss  to  understand  how  the  Toronto  General 
Trusts  Corporation  could  have  reasonably  thought  that  it  was 
proper  to  make  the  payments  which  it  made,  and  I see  no  reason  for 
relieving  it  from  the  breach  of  trust  which  was  committed.  In 
order  to  justify  the  Court  in  relieving  a trustee,  it  must  be  shewn 
not  only  that  he  acted  honestly,  but  that  he  acted  reasonably  also. 

It  was  not,  in  my  judgment,  reasonable  to  pay  a claim  which  had 
been  allowed  by  a report  which  had  not  been  confirmed,  and  my 
brother  Latchford  rightly  refused  to  relieve  the  appellant  corpora- 
tion. It  was,  however,  entitled  to  be  indemnified  by  Margaret 
Stanley,  at  whose  instigation,  and  to  whom,  the  improper  payment 
was  made. 

The  question  as  to  that  part  of  the  order  appealed  from  which 
directs  payment  of  the  costs  of  the  appeal  by  the  Toronto  General 
Trusts  Corporation,  and  that  the  corporation  is  not  entitled  to 
charge  these  costs  against  the  estate,  stands  on  a different  footing. 

The  appeal  was  not  occasioned  by  anything  that  had  been  done 
by  the  corporation : it  was  a necessary  party  to  the  appeal,  and, 
except  in  so  far  as  the  costs  were  occasioned  by  the  application  for 
relief,  its  costs  of  the  appeal  should  have  been  awarded  to  the 
corporation. 

I would,  for  these  reasons,  affirm  the  order  appealed  against, 
except  in  so  far  as  it  deals  with  the  costs,  and  vary  it  by  directing 
that  the  costs  of  the  corporation  and  of  the  Official  Guardian  be 
paid  out  of  the  estate,  and  the  estate  be  recouped  by  Margaret 
Stanley. 

I would  also  direct  that  the  interest  of  Margaret  Stanley  in  the 
trust  estate  be  impounded  by  way  of  indemnity  to  the  corporation 
to  the  extent  necessary  to  recoup  it  the  money  improperly  paid  to 
her,  with  interest. 
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The  Official  Guardian’s  costs  of  the  appeals  should  be  paid  out 
of  the  estate,  and  there  should  be  no  costs  of  its  appeal  to  the 
corporation. 

The  appeal  of  Margaret  Stanley  should  be  dismissed  with  costs, 
including  the  costs  of  it  of  the  corporation  and  the  Official  Guard- 
ian. 

Order  below  varied. 


[ORDE,  J.] 

Toronto  General  Trusts  Corporation  y.  Van  der  Linde. 

Mortgage — Action  for  Foreclosure,  Possession,  and  Payment — Specially 
Endorsed  Writ — Practice — Rule  33 — Form  5 — Appearance — Affidavit 
of  Merits — Judgment — Rules  56,  57 — Reference — Report  — Costs — 
Third  Party  Notice — Delay. 

The  meaning  of  Rule  33,  as  regards  the  three  classes  of  actions  named 
in  paras.  (/),  (gr),and  (h) , is  that  in  all  these  actions  the  writ  of 
summons  may,  at  the  option  of  the  plaintiff,  be  endorsed  with  a 
statement  of  his  whole  claim,  and  not  merely  so  much  of  it  as  con- 
sists of  a money  demand:  see  Rule  57(2)  and  Forms  4 and  5. 

Where  in  a mortgage  action  the  writ  of  summons  is  specially  endorsed, 
the  plaintiff  may,  if  the  defendant  does  not  shew  facts  or  circum- 
stances sufficient  to  constitute  a defence  under  Rule  56,  have  judg- 
ment under  Rule  57  directing  a reference  to  the  Master  to  take  the 
accounts,  tax  costs,  and  fix  a day  for  redemption,  and  also  for  imme- 
diate payment  and  possession. 

The  practice  in  the  Master’s  office  in  a mortgage  action  is  to  find  in 
the  report,  not  only  the  amount  required  to  redeem  the  mortgage  on 
the  day  fixed  for  redemption,  but,  by  a separate  calculation,  the 
amount  due  for  principal  and  interest  at  the  date  of  the  report;  and, 
upon  filing  the  report  and  serving  notice  of  it  in  accordance  with  the 
Rules,  the  judgment  for  immediate  payment  becomes  effective  as 
soon  as  the  report  is  confirmed  by  the  lapse  of  14  days. 

Where  the  writ  in  a mortgage  action  was  specially  endorsed  according 
to  Form  5,  and  the  mortgagor-defendant  appeared  and  filed  an  affi- 
davit of  merits,  which  disclosed  no  defence,  the  plaintiffs,  instead 
of  following  the  course  above  indicated,  moved  for  and  obtained  a 
judgment  directing  a reference  to  take  the  accounts.  The  recital  in 
the  judgment  shewed  that  it  was  intended  to  operate  as  a judgment 
against  the  mortgagor  only,  although  the  owner  of  the  equity  of 
redemption  had  been  made  a defendant.  The  Master  made  a report 
finding  the  amount  due  by  the  mortgagor,  and  the  plaintiffs  again 
moved  for  judgment: — 

Held,  that  the  plaintiffs  should  not  be  delayed  by  reason  of  a third  party 
notice  given  by  the  mortgagor,  and  were  entitled  to  the  usual  judg- 
ment in  a foreclosure  action,  with  a reference;  but  were  not  entitled 
to  the  costs  of  the  previous  unnecessary  motion  and  reference. 

Motion  by  the  plaintiffs,  in  a mortgage  action  for  foreclosure, 
for  judgment  for  immediate  payment  by  the  defendant  Harold 
T.  G.  Van  der  Linde  of  the  amount  found  by  the  report  of  the 
Master  in  Ordinary  to  be  due  for  principal  and  interest,  and  for 
the  usual  judgment  in  a foreclosure  action. 
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Waldon  Lawr , for  the  plaintiffs. 


1923,. 


A.  D.  Mackenzie , for  the  defendants  Harold  T.  G.  Van  der  Toronto 


April  19.  Orde,  J. : — This,  an  ordinary  mortgage  action  for  v. 
foreclosure,  has  become  unnecessarily  complicated  by  the  failure 
to  appreciate  the  application  to  it  of  the  present  Rules  of  practice. 

The  action  is  brought  against  the  original  mortgagor,  his 
wife,  who  had  joined  merely  to  bar  her  dower,  and  the  present 
owner  of  the  equity  of  redemption,  the  trustee  in  bankruptcy  of 
the  V.D.L.  Rubber  Corporation  Limited.  The  mortgagor  had 
conveyed  the  equity  of  redemption  to  the  Van  der  Linde  Rubber 
Company  Limited,  which  had  covenanted  with  him  to  indemnify 
him,  but  that  company  is  not  a party  to  the  action,  having  parted 
with  the  equity  to  the  V.D.L.  Rubber  Corporation  Limited. 

The  writ  of  summons  is  in  the  form  required  for  writs  to  be 
specially  endorsed,  that  is,  it  contains  in  the  body  of  the  writ  the 
special  notice  to  the  defendants  to  file  and  serve  an  affidavit  of 
merits,  and  also — following  the  endorsement — the  special  "warn- 
ing ” to  the  defendants,  all  as  set  forth  in  Form  5 appended  to 
the  Consolidated  Rules. 

Owing  perhaps  to  the  way  in  which  Rule  33,*  as  to  special 
endorsements,  has  been  printed,  there  is  an  impression  (I  confess 
it  was  my  own  until  I had  looked  into  the  matter  and  had  con- 
sulted one  of  my  brother  Judges)  that  the  addition  of  the  words 
in  para.  (7t),  "In  actions  for  foreclosure  or  sale,”  was  intended 
merely  to  provide  that  so  much  of  the  endorsement  of  the  writ 
as  consisted  of  a claim  for  a debt  or  liquidated  demand  in  money 
might  be  treated  as  being  specially  endorsed,  leaving  the  rest  of 
the  endorsement  unaffected  by  those  Rules  as  to  an  affidavit  of 

* 33. — (1)  The  writ  of  summons  may,  at  the  option  of  the  plaintiff, 
be  specially  endorsed  with  a statement  of  his  claim,  where  the  plaintiff 
seeks  to  recover  a debt  or  liquidated  demand  in  money  (with  or  with- 
out interest,  and  whether  the  interest  be  payable  by  way  of  damages  or 
otherwise),  arising — 

(а)  Upon  a contract,  express  or  implied,  (as  for  instance  on  a bill 
of  exchange,  promissory  note,  cheque,  or  other  simple  contract  debt) ; or 

(б)  On  a bond  or  contract  under  seal  for  payment  of  a liquidated 
sum;  or  on  a judgment;  or 

(c)  On  a statute  where  the  amount  sought  to  be  recovered  is  a 
fixed  sum  of  money  or  in  the  nature  of  a debt  other  than  a penalty;  or 

(d)  On  a guaranty,  whether  under  seal  or  not,  where  the  claim 
against  the  principal  is  in  respect  of  a debt  or  liquidated  demand;  or 

( e ) On  a trust;  and  also 

(/)  In  actions  for  the  recovery  of  land,  (with  or  without  a claim 
for  rent  or  mesne  profits) ; and 

( g ) In  actions  for  the  recovery  of  chattels.  C.R.  138. 

(7i)  In  actions  for  foreclosure  or  sale.  Neio. 

(2)  The  writ  in  such  case  shall  be  in  accordance  with  Form  No.  5. 
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merits  and  otherwise  which  are  applicable  only  to  specially  en- 
dorsed writs. 

A casual  glance  at  Rule  33  as  printed  gives  the  misleading 
impression  that  paras,  (/),  (g),  and  ( h ) are  merely  additions 
to  the  list  of  actions  in  which  a money  claim  may  be  specially 
endorsed  upon  the  writ.  But  the  words  “ and  also,”  which  in 
the  printed  rule  follow  para.  ( e ) ought  really  to  commence  a 
new  line,  and  what  Rule  33  really  means,  as  to  the  three  classes 
of  actions  which  follow,  is  that  in  all  these  actions  “ the  writ  of 
summons  may,  at  the  option  of  the  plaintiff,  be  specially  endorsed 
with  a statement  of  his  claim,”  that  is,  his  whole  claim,  and  not 
merely  so  much  of  it  as  consists  of  a money  demand.  To  limit 
the  Rule  to  money  demands  in  actions  for  the  recovery  of  land  or 
of  chattels,  or  for  foreclosure  or  sale,  would  really  make  paras. 
(/)  and  ( g ) and  ( h ) mere  surplusage,  because  Rule  57(2) 
permits  a special  endorsement  along  with  the  endorsement  of  any 
other  claim.  Form  5 clearly  contemplates  that  the  whole  of  the 
claim  in  a mortgage  action  for  foreclosure  or  sale  shall  be  deemed 
to  be  “ specially  endorsed.”  Numbers  8 and  9 are  examples  of 
claims  under  paras.  (/)  and  (g)  of  Rule  33,  and  No.  10  reads, 
“ In  mortgage  actions  use  the  forms  provided  ante , and  add  the 
* warning/  ” The  “ forms  provided  ante  ” are,  of  course,  those 
given  in  paras,  {a)  and  ( b ) under  the  heading  “ claims  in  mort- 
gage actions  ” in  Form  No.  4. 

The  writ  in  the  present  case  complied  fully  with  the  require- 
ments of  Form  5,  and  any  defendant  who  saw  fit  to  appear  was 
therefore  bound  to  file  and  serve  an  affidavit  of  merits  under 
Rule  56.  The  two  Van  der  Lindes  entered  an  appearance,  and 
the  defendant  Harold  T.  Gr.  Van  der  Linde  filed  and  served  an 
affidavit  of  merits.  No  affidavit  of  merits  was  filed  by  the  defend- 
ant Louisa  Van  der  Linde,  and,  unless  she  intended  to  deny  the 
execution  of  the  mortgage,  she  had  nothing  to  gain  by  appearing. 

The  affidavit  of  merits  fails  to  allege  any  facts  which  could 
constitute  a good  defence.  The  execution  of  the  mortgage  is  not 
denied,  but  Van  der  Linde  sets  up  the  covenant  of  indemnity  from 
the  Van  der  Linde  Rubber  Company  Limited,  and  claims  that 
the  mortgage  should  be  paid  by  that  company  or  by  the  V.D.L. 
Rubber  Corporation  Limited  or  its  trustee,  and  that  he  should  not 
be  called  upon  to  pay  it.  And  he  further  says  that  he  has  a good 
defence  on  the  merits,  and  asks  that  a statement  of  claim  be 
delivered. 

Now  it  is  quite  clear  that,  applying  to  this  affidavit  the  ordin- 
ary rules  of  pleading,  no  defence  whatever  is  set  up.  There  is 
no  denial  of  the  execution  of  the  mortgage  or  of  the  making  of 
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the  covenant  to  pay,  and  there  is  no  plea  of  payment.  The  asser-  Orde,  J. 
tion  that  he  had  sold  the  equity  to  another,  who  had  covenanted  1923 

to  indemnify  him,  was,  as  the  solicitor  who  presumably  prepared  T(^^7  r 
the  affidavit  ought  to  have  known,  no  defence  against  the  mort-*  genebal 
gagee,  and  the  mere  statement  that  he  should  not  be  called  upon  q0^oration 
to  pay  the  mortgage  was  not  an  assertion  of  any  fact  which  could  v. 
constitute  a defence.  Nor  could  the  statement  that  he  had  a ^ndeE 
good  defence  to  the  action  on  the  merits  constitute  a ground  of 
defence.  That  statement  is  required  by  the  Rule  in  substance 
to  bind  the  conscience  of  the  defendant,  but  he  must  also  shew 
“ the  nature  of  his  defence,  with  the  facts  and  circumstances 
which  he  deems  entitle  him  to  defend  the  action”  (Rule  56).  If 
he  fails  to  shew  any  facts  or  circumstances  sufficient  to  constitute 
a defence,  his  affidavit  is  futile,  under  Rule  57. 

Under  Rule  57  the  plaintiffs  might  have  moved  for  the  ordinary 
judgment  in  a foreclosure  action,  under  which  the  plaintiffs 
could  have  obtained  an  immediate  reference  to  the  Master  to  take 
the  accounts,  tax  costs,  and  fix  a day  for  redemption,  and  also  a 
judgment  for  the  immediate  payment  by  the  original  mortgagor, 

Van  der  Linde,  of  the  amount  due  for  principal  and  interest  on 
his  covenant,  as  found  by  the  Master’s  report,  and  also  a judg- 
ment for  immediate  possession  of  the  mortgaged  premises.  In- 
stead of  following  this  course,  the  plaintiffs,  under  the  impression 
that  in  order  to  obtain  judgment  against  Van  der  Linde  for 
immediate  payment  the  amount  due  must  be  immediately  ascer- 
tained, moved  before  the  Master  in  Chambers  and  obtained  a 
judgment  referring  the  matter  to  the  Master  in  Ordinary  to  take 
the  accounts  under  the  mortgage  in  question.  The  recital  in 
this  judgment  shews  that  it  was  intended  to  operate  as  a judgment 
against  Van  der  Linde  only.  The  reference  then  proceeded,  and 
the  Master  made  a short  report  finding  the  amount  due  by  Van 
der  Linde  for  principal  and  interest.  This  report  having  been 
filed  and  notice  given,  the  plaintiffs  now  move  for  judgment  for 
immediate  payment  by  Van  der  Linde  of  the  amount  so  found 
due  and  for  the  usual  judgment  in  a foreclosure  action. 

The  plaintiffs’  counsel  seemed  to  fear  that,  unless  the  amount 
payable  by  Van  der  Linde  upon  his  covenant  was  ascertained 
independently  of  the  ordinary  reference,  their  right  to  issue 
execution  against  him  would  be  delayed  until  the  expiry  of  the 
time  fixed  for  redemption.  But  the  practice  in  the  Master’s 
office  in  a mortgage  action  is  to  include  in  his  report,  not  only 
the  amount  required  to  redeem  the  mortgage  on  the  day  fixed  for 
redemption,  bur  by-  a separate  calculation  to  find  the  amount  due 
for  principal  and  interest  at  the  date  of  the  report.  Upon  filing 
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Orde,  J.  the  report  and  serving  notice  of  it  in  accordance  with  the  Rules, 
1923.  the  judgment  for  immediate  payment  would  become  effective  as 
Toronto  soon  as  reP0I‘t  was  confirmed  by  the  lapse  of  14  days,  and 
General  execution  could  then  issue,  if  the  plaintiffs  should  see  fit  to 
Coloration  Pursue  that  course,  for  the  recovery  of  the  mortgage-moneys. 
Van’der  ^n^ess  there  were  some  unusual  complications  to  cause  delay, 
Linde.  this  report  could  have  been  obtained  and  been  confirmed  within  as 
short  a time  as  the  limited  reporr  already  obtained. 

The  defendant  Van  der  Linde  issued  a third  party  notice 
against  the  Yan  der  Linde  Rubber  Company  Limited,  claiming 
indemnity,  to  which/  I understand,  no  appearance  has  been 
entered.  His  counsel  argues  that  until  the  third  party  notice 
has  been  set  aside  or  some  disposition  has  been  made  of  it,  the 
plaintiffs  cannot  proceed.  Quite  apart  from  the  fact  that  it  is 
not  fitting  that  mortgage  actions  should  be  complicated  or  delayed 
by  third  party  procedure  at  all,  Rule  171  provides  that  a plaintiff 
is  not  to  be  prejudiced  or  unnecessarily  delayed  thereby.  In  a 
case  like  this,  .when  there  is  no  question  to  be  tried  either  as 
between  the  original  parties  or  apparently  as- between  the  defend- 
ant and  the  third  party,  the  plaintiffs  ought  not  to  he  delayed 
by  the  defendant’s  desire  to  enforce  his  right  to  indemnity  against 
the  third  party. 

Yan  der  Linde’s  affidavit  of  merits  not  disclosing  any  real 
defence,  the  plaintiffs  are  entitled  to  judgment  against  him.  His 
wife’s  appearance,  not  being  accompanied  by  an  affidavit  of  merits, 
should  not  have  been  received  -Rule  56(4) — and  should  be 
ignored,  and  the  defendant  trustee  has  entered  no  appearance. 

There  will,  therefore,  he  the  usual  judgment  in  a foreclosure 
action,  with  a reference  to  the  Master  in  Ordinary,  and  for  imme- 
diate possession,  and  also  for  immediate  payment  against  Yan 
der  Linde,  which  at  the  option  of  the  plaintiffs  may  be  in  the  usual 
form  (as  if  no  report  had  already  been  made)  or  for  the  amount 
found  due  by  that  report.  As  the  earlier  reference  was  wholly 
unnecessary,  the  plaintiffs’  costs  incurred  on  the  motion  to  the 
Master  in  Chambers  and  upon  the  reference  thereunder  ought  not 
to  be  taxed  to  them.  Nor  should  the  defendant  Yan  der  Linde 
tax  any  costs  in  respect  thereof  because  it  was  his  futile  and 
unnecessary  affidavit  which  gave  rise  to  the  motion. 

The  judgment  will  be  without  prejudice  to  the  right  of  the 
defendant  Yan  der  Linde  to  move  for  or  otherwise  obtain  such 
judgment  under  his  third  party  notice  as  he  may  be  entitled  to 
under  the  Rules,  but  so  that  any  steps  he  takes  to  that  end  shall 
not  prejudice  or  delay  the  plaintiffs. 
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RULES  OF  THE  SUPREME  COURT  OF  ONTARIO. 

Rule  776  passed  14th  May,  1923,  to  take  effect  immediately: — 

The  Chief  Justice  of  Ontario  may  direct  that  the  office  hours 
of  any  office  to  which  the  provisions  of  the  Judicature  Act  and  of 
the  County  Courts  Act  apply  at  any  place  in  Ontario  and  the 
office  of  the  sheriff  at  any  such  place  shall  be  from  9 a.m.  to  3 p.m. 
on  any  day  save  Saturday  and  from  9 a.m.  to  12  noon  on  Saturday 
for  any  period  to  be  named  by  him. 

Rule  773 (?)  was  passed  on  the  1st  October,  1923,  and  directed 
to  come  into  force  forthwith — by  it  the  following  amendments  are 
made  to  the  Rules  : — 

Rule  652  is  amended  by  adding: — 

“ (3)  In  all  cases  where  infants  or  lunatics  are  concerned 
and  represented  by  the  Official  Guardian  the  Taxing  Officer  may 
fix  costs  at  a sum  gross  to  be  inserted  in  the  order.” 

Rule  735(1)  is  amended  by  striking  out  the  words  “proof  of.” 

Rule  731  (1)  is  amended  by  inserting  the  words  “or  other 
person  ” after  the  word  “ Court  ” in  the  third  line  of  the  Rule. 

At  a meeting  of  the  Judges  of  the  Appellate  Division  held  on 
the  12th  day  of  October,  1923,  the  following  Rules  were  made 
under  the  powers  conferred  by  13  & 14  Geo.  Y.  ch.  41,  sec.  9 (sec. 
1021 C.  of  the  Criminal  Code  as  amended)  : — 

Rules  Relating  to  Appeals  Against  Convictions 
or  'Sentences. 

(See  Amendments  to  Criminal  Code,  13  & 14  Geo.  V.  ch.  41.) 

1.  The  interpretation  sections  of  the  Criminal  Code  shall  apply 
to  these  Rules. 

2.  Notice  of  appeal  or  notice  of  application  for  leave  to  appeal 
under  section  1018(1)  of  the  Criminal  Code  shall  be  served  within 
30  days  from,  the  date  of  the  conviction  upon  the  Crown  Attor- 
ney of  the  city,  county  or  district  in  which  the  conviction  was  had, 
and  upon  the  Attorney-General. 

3.  Where  the  appeal  is  from  the  sentence  alone  the  notice  of 
appeal  shall  be  served  within  30  days  of  the  date  of  the  sentence. 

4.  The  notice  of  appeal  or  of  application  for  leave  to  appeal 
shall  set  out  the  grounds  to  be  argued,  and  may  be  in  accordance 
with  Form  1 in  the  schedule  hereto. 


682 


ONTARIO  LAW  REPORTS. 


[VOL. 


5.  Any  notice  required  or  authorised  by  the  Act  or  these  Rules 
to  be  given  shall  be  deemed  to  be  duly  given  if  sent  by  registered 
post  (prepaid)  addressed  to  the  person  to  whom  such  notice  is  to 
be  given,  but  where  an  appeal  is  by  the  Attorney-General  or 
counsel  for  the  Crown  from  the  sentence,  under  section  1013(2) 
of  the  Criminal  Code,  notice  shall  be  personally  served  on  the 
person  convicted. 

6.  Upon  notice  of  appeal  or  notice  of  application  for  leave  to 
appeal  being  given  to  the  Crown  Attorney  he  shall  forthwith  cause 
to  be  forwarded  to  the  Registrar  all  papers  and  exhibits  connected 
with  the  case,  including  the  notes  of  evidence  when  a stenographer 
has  not  been  employed.  He  shall  also  communicate  the  fact  of 
such  appeal  or  application  to  the  convicting  Judge  or  Magistrate, 
who  may  forward  to  the  Registrar  his  report  upon  the  case  or 
upon  any  point  arising  in  the  case  pursuant  to  the  provisions  of 
section  1020(1)  of  the  Criminal  Code. 

7.  A copy  of  the  notice  of  appeal  or  of  the  notice  of  application 
for  leave  to  appeal  and  proof  of  service  thereof  shall  be  tiled  with 
the  Registrar  within  seven  days  after  service  of  the  notice,  and 
when  a transcript  of  the  notes  of  evidence  is  necessary  for  the  due 
hearing  of  the  appeal  proof  that  the  transcript  has  been  ordered 
from  the  stenographer  shall  at  the  same  time  be  lodged  with  the 
Registrar. 

8.  If  it  is  not  the  intention  of  the  appellant  to  present  his  case 
before  the  Court  orally  he  shall  be  at  liberty  to  make  his  argument 
in  writing,  in  which  case  notice  of  his  intention  shall  be  embodied 
in  the  notice  of  appeal  or  notice  of  application  for  leave  to  appeal, 
and  a copy  of  the  written  argument  shall  be  left  with  the  Registrar 
when  the  appeal  is  set  down  or  within  seven  days  thereafter. 

9.  As  soon  as  the  appeal  or  application  for  leave  to  appeal  is 
ready  for  hearing  the  Registrar  shall  give  notice  to  the  appellant 
and  to  the  Attorney- General  of  the  date  that  has  been  fixed  for  the 
hearing  of  the  application  and  shall  place  the  case  upon  the  list 
for  hearing  upon  that  day. 

10.  When  the  Registrar  deems  the  case  ready  for  hearing  and 
before  giving  the  notice  of  hearing  mentioned  in  the  preceding 
Rule  he  shall'  place  the  papers  before  any  Judge  of  the  Court  of 
Appeal,  who,  if  he  deems  it  necessary  and  desirable,  may  request 
the  Judge  or  Magistrate  before  whom  the  person  has  been  tried  to 
furnish  to  the  Court  a report  giving  his  opinion,  pursuant  to 
section  1020(1)  of  the  Criminal  Code,  upon  any  point  arising  in 
the  case. 

11.  Where  upon  an  application  for  leave  to  appeal  the  Court 
if  of  opinion  that  leave  to  appeal  should  be  granted  the  Court  may 


LIII.] 


APPENDIX. 


683 


thereupon  and  without  further  delay  hear  the  appeal  upon  its 
merits  or  may  if  it  see  fit  direct  the  case  to  be  placed  upon  the 
list  for  hearing  at  such  future  time  as  the  Court  may  determine. 

12.  Where  evidence  has  been  taken  by  a stenographer  copies 
of  the  notes  of  evidence  necessary  for  an  appeal  shall  be  furnished 
to  the  appellant  by  the  stenographer  on  payment  of  the  same 
charges  as  are  allowed  in  civil  cases,  and  he  shall  certify  to  the 
accuracy  of  his  notes  and  of  the  transcript. 

13.  Copies  of  the  notes  of  evidence  taken  by  a stenographer 

shall  upon  request  be  furnished  to  the  Attorney- General  or  counsel 
for  the  Crown  at  the  same  rate  as  charged  to  respondents  in  civil 
cases,  and  certified  copies  of  all  other  papers  shall  upon  request 
be  furnished  by  the  Registrar  to  the  Attorney- General  or  counsel 
for  the  Crown  or  to  the  appellant  at  the  rate  of  10  cents  per  folio 
(C.C.  1021(3)).  * 

14.  The  times  limited  by  the  statute  or  by  these  Rules  may, 
subject  to  the  provisions  of  the  statute,  be  extended  by  the  Court 
or  a Judge  of  the  Court  of  Appeal,  either  before  or  after  the  expiry 
of  the  times  limited.  Notice  of  any  application  to  extend  time 
shall,  unless  otherwise  directed,  be  given  to  the  Attorney-General 

15.  Non-compliance  with  the  Rules  shall  not  render  any  pro- 
ceeding void,  but  the  same  may  be  ^amended  or  may  be  set  aside 
as  irregular  or  otherwise  dealt  with  as  may  be  just. 

16.  Applications  for  bail  under  section  1019(1)  of  the  Criminal 
Code  shall  be  made  upon  notice  to  the  Crown  Attorney,  and  to  the 
Attorney- General.  Such  notice  shall  set  out  the  amount  of  bail 
which  the  applicant  is  prepared  to  give. 

17.  It  shall  be  the  duty  of  the  keepers  of  all  prisons  and  gaols 
to  supply  to  prisoners  in  their  custody  upon  request  forms  of 
notice  of  appeal  or  of  application  for  leave  to  appeal  for  their  use, 
and  they  shall  cause  any  such  notice  to  be  duly  served  or  for- 
warded on  behalf  of  the  prisoner  to  the  Attorney- General  and  to 
the  Crown  Attorney.  They  shall  also  promptly  deliver  to  the 
prisoner  concerned  any  notices  of  hearing  or  other  notice  which 
may  be  sent  to  such  prisoner  by  the  Registrar  and  shall  forthwith 
advise  the  Registrar  of  having  done  so.  ‘ 

18.  The  Registrar  shall  cause  a register  to  be  kept  of  the  names 
of  all  solicitors  or  counsel  who  may  express  their  readiness  to  be 
assigned  by  the  Court  under  the  provisions  of  section  1021A.  of  the 
Criminal  Code. 

19.  All  exhibits  filed  at  a trial  for  any  indictable  offence  shall 
be  retained  by  the  Clerk  of  the  trial  Court  until  ten  days  after  the 
time  limited  by  these  Rules  for  the  bringing  of  an  appeal  shall 
have  expired  unless  they  are  forwarded  for  use  upon  the  hearing 
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of  any  appeal  or  application  or  unless  some  other  order  is  made  by 
the  trial  Court  or  by  a Judge  of  the  Court  of  Appeal. 


FORM  I. 

(Form  of  Notice  of  Appeal  or  Application  for  Leave  to  Appeal.) 
In  the  Supreme  Court  of  Ontario. 


In  the  matter  of 


( Name  of  appellant.) 


convicted  at  

(State  before  whom , and  at  what  place  conviction  had.) 


of 


( State  the  offence  of  which  convicted.) 

on  the day  of » 

(Statb  the  date  of  conviction.) 

and  now  a prisoner  at 

( State  place.  If  on  bail  state  this  fad.) 

I Hereby  Give  You  Notice  that  I desire  to 

(appeal  or  apply  for  leave  to  appeal,  as  the  case  may  be)  to  the 

Court  of  Appeal  against  my 

(conviction,  or  against  my  sentence) 
on  the  grounds  following: — (Set  out  grounds  of  appeal  fully.) 

I desire  to  present  my  case  and  argument 

(Fill  in  either  “in  writing”  or  “by  oral  argument,”  as  the  case 
may  be.) 

If  a new  trial  is  directed  I (fill  in  either 

“ desire  ” or  “ do  not  desire  ” as  the  case  may  be)  that  such  new 
trial  be  before  a jury,  as  the  case  may  be. 

My  address  for  service  is 

(Fill  in  carefully  as  this  is  important.) 

Dated  this day  of 19 


(Signature  of  the  appellant  either  personally  or  by  his  solicitor 
or  counsel) 

On  the  6th  December,  1923,  the  following  Rules  respecting 
the  granting  of  bail  upon  appeal  from  convictions  on  indictment 
were  considered  and  passed: — • 

. | >*  |j  1 r -'A* ,A’:‘ \ 

Rules  Respecting  the  Granting  of  Bail  upon  Appeals  from 
Convictions  on  Indictments 


1.  When  upon  an  application  for  bail  the  Judge  hearing  the 
application  determines  that  the  appellant  should  be  admitted  to 
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bail  lie  shall  specify  the  amounts  in  which  the  appellant  and  his 
surety,  or  sureties,  if  any,  shall  be  bound  on  recognizance,  and 
may  direct  before  whom  the  recognizances  of  the  appellant,  and 
of  his  surety  or  sureties,  if  any,  may  be  taken. 

2.  In  the  event  of  the  Judge  not  making  any  special  order  or 
giving  any  special  directions  under  the  preceding  Pule  the  recog- 
nizances may  be  taken  before  any  Justice  of  the  Peace. 

3.  The  recognizances  of  the  appellant  and  of  his  surety,  or 
sureties,  if  any,  together  with  the  certificate  of  the  Attorney- 
General  or  the  Crown  Attorney  of  the  sufficiency  of  them,  shall  be 
forwarded  to,  or  filed  with,,  the  Registrar,  who  shall,  on  being 
satisfied  that  the  recognizances  of  the  appellant  and  his  sureties, 
if  any,  are  in  due  form  and  in  compliance  with  the  order  admitting 
the  appellant  to  bail,  and  have  been  duly  certified  to  by  the  Attor- 
ney-General or  Crown  Attorney,  forthwith  notify  in  writing  the 
warden^  superintendent,  or  gaoler  of  the  prison  where  the  appellant 

„ is  confined  of  the  granting  of  bail  and  of  the  right  of  the  appellant 
to  be  released  from  custody  unless  he  is  detained  for  some  other 
cause.  This  notice,  when  received  by  the  warden,  superintendent, 
or  gaolor,  shall  be  sufficient  authority  to  him  to  release  the  appellant 
from  custody. 

4.  The  Judge  admitting  an  appellant  to  bail  shall  determine 
whether  he  should  be  required  to  surrender  himself  into  custody 
before  the  hearing  of  the  appeal  or  whether  he  shall  be  allowed  to 
remain  at  large  until  the  appeal  has  been  heard  and  disposed  of. 

5.  If  the  Judge  admitting  to  bail  determines  that  the  appellant 
shall  return  to  custody  before  the  hearing  of  his  appeal  it  shall  be 
the  duty  of  the  appellant,  at  least  one  clear  day  before  the  time 
fixed  for  the  hearing  of  the  appeal,  to  surrender  himself  into 
custody  at  the  prison  in  which  he  was  confined  at  the  time  bail 
was  taken,  and  it  shall  be  the  duty  of  the  warden,  superintendent, 
or  gaoler  of  the  prison  forthwith  to  advise  the  Registrar  of  such 
surrender.  In  default  of  surrender  being  made  in  compliance  with 
the  terms  of  the  order  admitting  to  bail  and  of  these  Rules  the 
Court  shall,  unless  it  sees  fit  to  make  other  order,  dismiss  the 
appeal  and  order  the  recognizances  of  the  appellant  and  of  his 
sureties  to  be  estreated. 

6.  A surety  who  suspects  that  an  appellant  is  about  to  depart 
from  this  Province,  or  in  any  manner  to  fail  to  observe  the  condi- 
tions of  his  recognizances,  may  lay  an  information  before  any 
Justice  of  the  Peace  in  or  for  the  county  in  which  the  appellant  is, 
or  is  believed  to  be,  or  in  which  the  surety  is,  and  such  J ustice  shall 
thereupon  issue  a warrant  for  the  apprehension  of  the  appellant. 

7.  The  appellant  shall,  upon  being  apprehended  under  such 
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warrant,  be  brought  before  the  Jnstice  of  the  Peace  issuing  such 
warrant  or  some  other  Justice,  who  shall,  on  verification  of  the 
information  laid,  commit  him  to  the  common  gaol^  and  shall  forth- 
with notify  the  Registrar  and  the  Attorney- General  of  the  granting 
of  such  order  of  committal. 

8.  At  any  time  after  an  appellant  has  been  released  on  bail 
the  Chief  Justice  of  Ontario  or  the  Judge  admitting  to  bail,  or 
any  other  Judge  designated  by  the  Chief  Justice,  may,  upon  being 
satisfied  that  it  is  in  the  interests  of  justice  so  to  do,  revoke  the 
order  admitting  him  to  bail  and  issue  a warrant  for  his  appre- 
hension, and  order  him  to  be  committed. 

9.  Nothing  in  these  Rules  shall  affect  the  right  of  a surety  to 
apprehend  and  surrender  into  custody  the  person  for  whose  appear- 
ance he  has  become  bound. 

10.  On  a breach  of  the  recognizance  of  the  appellant  the  Chief 
Justice  of  Ontario  or  the  Judge  admitting  to  bail  may,  if  he  thinks 
it  right  so  to  do,  order  the  recognizances  of  the  appellant,  and  of 
his  sureties,  to  be  estreated. 

11.  It  shall  be  the  duty  of  any  Crown  Attorney  at  the  request 
of  the  Attorney- General  to  inquire  into  and  report  to  the  Attorney- 
General  upon  the  means  and  circumstances  of  any  appellant,  or 
of  any  person  proposed  as  surety. 

12.  The  forms  contained  in  the  appendix  hereto  shall  be  used, 
with  such  variations  or  modifications  as  circumstances  may  require, 
but  any  variance  therefrom,  not  being  a matter  of  substance,  shall 
not  affect  their  regularity. 


APPENDIX. 

Form  of  Order  admitting  to  Bail  Pending  Determination  of 
Appeal. 

In  the  Supreme  Court  of  Ontario. 

The  Honourable  ) the 

In  Chambers  [ day  of A.D.  19 

In  the  matter  of  the  appeal  of 

(name  of  appellant) 

convicted  at by on  the day  of 

19..  ..of 

(state  the  offence)  and  now  a prisoner  at 

(state  place) 

Upon  the  application  of  the  above  named  appellant,  upon 
hearing  counsel  for  the  appellant  and  for  the  Attorney-General, 
and  upon  hearing  read 
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It  is  ordered  that  upon  the  said  appellant  entering  into  a 

recognizance  in  the  sum  of dollars  and 

sufficient  sureties,  also  entering  into  recognizances: 

One  surety  in  the  sum  of  dollars 

One  surety  in  the  sum  of  dollars 

One  surety  in  the  sum  of  dollars 

to  the  satisfaction  of  the  Attorney- General  or  of  the  Crown  Attor- 
ney in  and  for  the  the  said  appellant  be 

admitted  to  bail  pending  the  hearing  and  determination  of  his 
appeal. 

(Note.  The  appellant  is  not  to  be  released  from  custody  until 
his  recognizances  have  been  filed  with  the  Registrar  of  the  Court 
of  Appeal,  Toronto,  and  a direction  of  release  shall  have  been  sent 
to  the  warden,  superintendent,  or  gaoler  in  whose  custody  he  now 

is.) 

Form  of  Order  Admitting  to  Bail  when  Surrender  Required. 

In  the  Supeeme  Couet  of  Ontaeio. 

The  Honourable  t the 

In  Chambers.  J day  of  A.D.  19 

In  the  matter  of  the  appeal  of 

(name  of  appellant) 

convicted  at  by  on  the 

day  of  19  of 

(state  the  offence) 

and  now  a prisoner  at 

(state  place). 

Upon  the  application  of  the  above  named  appellant,  upon 
hearing  counsel  for  the  appellant  and  for  the  Attorney- General, 
upon  hearing  read 

It  is  ordered  that  upon  the  said  appellant  entering  upon  a recog- 
nizance in  the  sum  of  dollars  and  suffi- 
cient sureties  also  entering  into  recognizances: 

One  surety  in  the  sum  of  dollars, 

One  surety  in  the  sum  of  dollars, 

One  surety  in  the  sum  of  dollars 

to  the  satisfaction  of  the  Attorney-General  or  of  the  Crown  Attor- 
ney in  and  for  the 

said  appellant  be  admitted  to  bail  upon  the  terms  that  he  surrender 
into  custody  before  his  appeal  shall  be  heard,  in  accordance  with 
the  provisions  of  the  Rules  in  that  behalf. 

(Note.  The  appellant  is  not  to  be  released  from  custody  until 
his  recognizances  have  been  filed  with  the  Registrar  of  the  'Court 
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of  Appeal  at  Toronto,  and  a direction  of  release  shall  have  been 
sent  to  the  warden,  superintendent,  or  gaoler  in  whose  custody 
he  now  is.) 

Form  of  recognizance  to  be  entered  into  by  appellant  when 
admitted  to  bail  pending  the  hearing  and  disposition  of  his  appeal. 

Be  it  Remembered  that  whereas  (name  of  appellant) 
was  convicted  of  (state  offence)  on  the  day 

of  and  was  thereupon  sentenced  to 

and  is  now  in  lawful  custody  in  his  Majesty’s  prison  at 
and  has  appealed,  and  has  applied  for  bail  pending  the  determina- 
tion of  his  appeal,  and  an  order  has  been  made  admitting  him 
to  bail  upon  his  entering  into  his  own  recognizance  in  the  sum 
of  dollars  with  sureties  in  the 

sum  or  sums  following,  namely : — 

One  surety  in  the  sum  of  * dollars, 

One  surety  in  the  sum  of  dollars, 

One  surety  in  the  sum  of  dollars, 

the  said  appellant  personally  cometh  before  me  the  undersigned 
one  of  his  Majesty’s  Justices  of  the  Peace  in  and  for  the 

("County  of”  or  "District  of”  as  the 
case  may  be)  and  acknowledges  himself  to  owe  to  our  Lord  the 
King  the  sum  of  dollars  aforesaid  to  be  made 

and  levied  of  his  goods  and  chattels,  lands  and  tenements,  to  the 
use  of  our  Lord  the  King,  his  heirs  and  successors,  if  he,  the  said 
appellant,  shall  fail  in  the  condition  hereunder  written. 

Taken  and  acknowledged  this 
day  of 
at 

before  me. 

Justice  of  the  Peace. 


Condition.  The  condition  of  the  above  written  recognizance 
is  such  that,  if  he  the  said  appellant  shall  personally  appear  and  sur- 
render himself  in  accordance  with  the  judgment  of  the  said 
Court,  and  abide  by  such  judgment  and  in  the  meantime  shall 
not  depart  out  of  this  Province  then  this  recognizance  to  be  void, 
otherwise  it  shall  stand  in  full  force  and  effect. 

(This  shall  be  signed  by  the  appellant,  and  he  shall  after  his 
signature  give  an  address  to  which  any  notices  are  to  be  sent  in 
connection  with  his  appeal). 

Signature 

Address 
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Eecognizance  of  sureties  when  appellant  admitted  to  bail  pend- 
ing the  hearing  and  disposition  of  the  appeal. 

Be  it  remembered  that  on  this  day  of 

(name  of  surety)  personally  came  before  me  the  under- 
signed one  of  his  Majesty’s  Justices  of  the  Peace  in  and  for 
the  ee  county  of  ” or  “ district  of  ” 

(as  the  case  may  be) 

and  acknowledged  to  owe  to  our  Lord  the  King  the  sum  of 
dollars  to  be  made  and  levied  of  his  goods  and  chattels,  lands  and 
tenements,  to  the  use  of  our  Lord  the  King,  his  heirs  and  suc- 
cessors, if  (name  of  appellant)  the  appellant  now  in  cus- 
tody in  his  Majesty’s  prison  at  fail  in  the 

condition  hereunder  written. 

Taken  and  acknowledged  before  me 
the  undersigned  the  day  and  year 
first  above  mentioned. 

Justice  of  the  Peace. 

'Condition.  Whereas  the  above  named  appellant  having  been 
convicted  is  now  in  lawful  custody,  and  has  appealed  to  the 
Court  of  Appeal, -and  has  been  granted  bail  on  his  entering  into 
a recognizance  in  the  sum  of  dollars  together  with 

(here  state  number  of  sureties)  sureties : — 

One  surety  in  the  sum  of  dollars, 

One  surety  in  the  sum  of  dollars, 

One  surety  in  the  sum  of  dollars. 

Now  the  condition  of  this  recognizance  is  such  that  if  the  said 
appellant  shall  personally  appear  and  surrender  in  accordance 
with  the  judgment  of  the  said  Court,  and  abide  by  such  judg- 
ment, and  in  the  meantime  shall  not  depart  out  of  this  Province 
then  this  recognizance  to  be  void,  otherwise  it  shall  stand  in  full 
force  and  effect. 

(Signature  and  address  of  surety). 

Form  of  recognizance  to  be  entered  into  by  the  appellant  when 
he  is  required  to  surrender  before  the  hearing  of  the  appeal. 

Be  it  remembered  that  whereas  (name  of  appellant)  was 
convicted  of  (state  offence)  on  the  day  of 

and  now  is  in  lawful  custody  in  his  Majesty’s 
prison  at  and  has  appealed,  and  has  applied 

for  bail  pending  the  determination  of  his  appeal,  and  an  order  has 
jbeen  made  granting  him  bail  upon  his  entering  into  his  own  recog- 
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nizanee  in  the  sum  of  dollars  with 

in  the  sum  or  sums  following,  namely : — 

One  surety  in  the  sum  of 
One  surety  in  the  sum  of 
One  surety  in  the  sum  of 
the  said  appellant  personally  comes  before  me 


one  of  his  Majesty’s  Justices  of  the  Peace  in  and  for  the 


sureties 

dollars, 

dollars, 

dollars, 

the  undersigned 


(“  County  of”  or  “ District  of”  as  the  case  may  be),  and  ac- 
knowledges himself  to  owe  to  our  Lord  the  King  the  sum  of 
dollars  aforesaid  to  be  made  and  levied  of  his 
goods  and  chattels,  lands  and  tenements,  to  the  use  of  our  Lord 
the  King,  his  heirs  and  successors,  if  he,  the  said  appellant,  shall 
fail  in  the  condition  hereunder  written. 

Taken  and  acknowledged  this  \ 

day  of  f 

at  j- 

before  me. 

Justice  of  the  Peace.  ' 

'Condition.  The  condition  of  the  above  written  recognizance 

is  such  that  if  he  the  said  appellant  shall  personally  appear  and 
surrender  into  custody  at  least  one  clear  day  before  the  date  which 
shall  be  fixed  for  the  hearing  of  the  appeal  to  abide  by  the  judg- 
ment of  the  Court,  and  shall  not  in  the  meantime  depart  out  of 
this  Province,  then  this  recognizance  to  be  void,  otherwise  it  shall 
stand  in  full  force  and  effect. 

(This  shall  be  signed  by  the  appellant  and  he  shall  after  his 
signature  give  an  address  to  which  any  notices  are  to  be  sent  in 
connection  with  his  appeal.) 

Signature. 

Address. 

The  appellant  shall  sign  the  following  memorandum: — 

When  released  on  bail  my  residence  to  which  any  notice  in 
connection  with  my  appeal  is  to  be  addressed  will  be 

I undertake  to  surrender  myself  into  custody  at  least  one  clear 
day  before  the  day  which  is  to  be  fixed  for  the  hearing  of  my  appeal 
of  which  notice  may'  be  sent  by  the  Registrar  to  me  at  the  address 
given  above. 

Signature. 

Recognizance  of  sureties  to  be  entered  into  when  the  appellant 
is  required  to  surrender  before  the  hearing  of  the  appeal. 

Be  it  remembered  that  on  this  day  of 

(name  of  surety)  personally  came  before  me  the  undersigned  one 
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of  his  Majesty’s  Justices  of  the  Peace  in  and  for  the  (“  county  of  ” 
or  “district  of”  as  the  case  may  be)  and  acknowledged  to  owe 
to  our  Lord  the  King  the  sum  of  dollars  to  be 

made  and  levied  of  his  goods  and  chattels,  lands  and  tenements,  to 
the  use  of  our  Lord  the  King,  his  heirs  and  successors,  if  (name 
of  appellant)  the  appellant  now  in  custody  in  his  Majesty’s  prison 
at  fail  in  the  condition  hereunder  written. 

Taken  and  acknowledged  before  me  ' 
the  undersigned  the  day  and  year 
first  above  mentioned. 

Justice  of  the  Peace. 

Condition.  Whereas  the  above  named  appellant  having  been 
convicted  is  now  in  lawful  custody,  and  has  appealed  to  the  Court 
of  Appeal,  and  has  been  granted  bail  on  his  entering  into  a recog- 
nizance in  the  sum  of  dollars  together  with 

(here  state  number  of  sureties)  sureties: — 

One  surety  in  the  sum  of  dollars, 

One  surety  in  the  sum  of  dollars, 

One  surety  in  the  sum  of  dollars, 

Now  the  condition  of  the  above  written  recognizance  is  such 
that  if  the  said  appellant  shall  personally  appear  and  surrender 
into  custody  at  least  one  clear  day  before  the  day  which  shall  be 
fixed  for  the  hearing  of  the  appeal  to  abide  by  the  judgment  of 
the  Court  and  shall  not  in  the  meantime  depart  out  of  this  Prov- 
ince, then  this  recognizance  to  be  void,  otherwise  it  shall  stand 
in  full  force  and  effect. 

(Signature  and  address  of  surety). 

Form  of  certificate  by  Attorney- General  or  Crown  Attorney 
as  to  sufficiency  of  bail. 

In  the  Supreme  Court  of  Ontario. 

In  the  matter  of  the  appeal  of 
convicted  at 
by 

on  the . day  of  19 

of 

and  now  a prisoner  at 

I hereby  certify  that  the  attached  recognizances  of  the  appel- 
lant and  of  his  sureties  have  been  approved  by  me,  and  I certify 
to  their  sufficiency. 

Dated  this  day  of  19 

(Attorney-General,  or  Crown  Attorney). 
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Form  of  direction  for  release  when  bail  granted  pending  appeal. 

In  the  Supreme  Court  of  Ontario. 

In  the  matter  of  the  appeal  of  (name  of  appellant)  convicted 
at  by  on 

the  day  of  19 

of  (state  the  offence)  and  now  a prisoner  at  (state  place). 

An  order  having  been  made  admitting  the  appellant  to  bail 
pending  the  hearing  and  determination  of  his  appeal  upon  his 
entering  into  a recognizance  in  the  sum  of  dollars, 

and  upon  sufficient  sureties  also  entering  into 

recognizances : — 

One  surety  in  the  sum  of  dollars, 

One  surety  in  the  sum  of  dollars, 

One  surety  in  the  sum  of  dollars, 

and  due  recognizance  having  now  been  filed  with  me  approved  by 
the  Crown  Attorney  (or  Attorney- General). 

Pursuant  to  the  provisions  of  the  Rules  in  that  behalf  I now 
notify  you  that  the  appellant,  having  given  bail  as  aforesaid,  has 
the  right  to  be  released  from  custody  (unless  he  is  detained  for 
some  other  cause)  pending  the  determination  of  his  appeal. 

Dated  Registrar  of  the 

Court  of  Appeal. 

To  the 

Warden,  Superintendent,  or 
Gaoler  at 

Form  of  direction  for  release  when  bail  granted  requiring  sur- 
render. 

In  the  Supreme  Court  of  Ontario. 

In  the  matter  of  the  appeal  of  (name  of  appellant)  convicted 
at  by  on 

the  day  of  19  of  (state 

the  offence)  and  now  a prisoner  at  (state  place). 

An  order  having  been  made  admitting  the  appellant  to  bail 
upon  the  terms  that  he  surrender  into  custody  before  his  appeal 
shall  be  heard  in  accordance  with  the  provisions  of  the  Rules  in  that 
behalf,  upon  his  entering  into  a recognizance  in  the  sum  of 

dollars  and  upon  sufficient  sureties  also 

entering  into  recognizances:— 

One  surety  in  the  sum  of 
One  surety  in  the  sum  of 
One  surety  in  the  sum  of 


dollars, 

dollars, 

dollars, 
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and  due  recogniaznce  having  been  filed  with  me  approved  by 
the  Crown  Attorney  (or  Attorney- Gener  al ) . 

Pursuant  to  the  provisions  of  the  Rules  in  that  behalf,  I now 
notify  you  that  the  appellant,  having  given  bail  as  aforesaid,  has 
the  right  to  be  released  from  custody  (unless  he  is  detained  for 
some  other  cause).  The  appellant  is  to  surrender  into  custody 
before  his  appeal  is  heard  in  accordance  with  the  Rules  in  that  be- 
half and  the  provisions  of  the  order  admitting  him  to  bail. 

Dated  Registrar  of  the  Court  of 

Appeal. 

To  the 

Warden,  Superintendent, 
or  Gaoler  at 

The  following  Rule  was  passed  on  the  7th  January,  1924: — 

773 (m).  Add  at  the  end  of  tariff  “A”  (p.  208)  following  the 
clause  added  on  the  26th  February,  1914:- — 

“When  in  an  action  in  the  County  Court  costs  are  awarded  on 
the  scale  of  the  Supreme  'Court  under  section  22,  subsection  2, 
of  the  County  Courts  Act,  the  Taxing  Officer  at  Toronto  shall  have 
the  same  power  of  allowing  increased  fees  as  in  cases  in  the  Supreme 
Court.”. 

This  amendment  shall  come  into  force  forthwith  and  shall  ap- 
ply retrospectively  to  all  cases  in  which  costs  have  not  yet  been 
taxed. 

(Note.  Reference  should  be  made  to  the  amendment  of  sub- 
sec. 2 of  sec.  22,  above  referred  to,  by  an  Act  of  1920,  10  & 11  Geo. 
V.  ch.  32,  sec.  2). 
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Ontario  cases  decided  on  appeal  to  the  Judicial  Committee  of 
the  Privy  Council  and  the  Supreme  Court  of  Canada  and  reported 
since  the  publication  of  vol.  52  of  the  Ontario  Law  Eeports: — 

Hutton  v.  Dent,  53  O.L.R.  105,  affirmed  by  the  Supreme 
Court  of  Canada:  Dent  y.  Hutton,  [1923]  S.C.R.  716. 

McLeod  y.  City  oe  Windsor,  52  O.L.R.  562,  affirmed  by  the  Su- 
preme Court  of  Canada:  McLeod  y.  City  oe  Windsor,  [1923]  S. 
C.R.  696. 

* 

Manitoba  Free  Press  Co.  Limited  v.  Fort  Frances  Pulp 
and  Paper  Co.  Limited,  52  O.L.R.  118,  affirmed  by  the  Judicial 
Committee : Fort  Frances  Pulp  and  Power  Co.  Limited  y.  Mani- 
toba Free  Press  Co.  Limited,  [1923]  A.C.  695. 

Peterson  y.  Dominion  Tobacco  Co.,  52  O.L.R.  598,  affirmed 
by  the  Judicial  Committee : Jasperson  y.  Dominion  Tobacco  Co., 
[1923]  A.C.  709. 

Windsor,  City  of,  and  McLeod,  Re,  50  O.L.R.  305,  reversed  by 
the  Supreme  Court  of  Canada:  McLeod  v.  City  oe  Windsor, 
[1923]  S.C.R.  696. 
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Sales  Taxes  under  Spectial  War 
Revenue  Act,  1915  — Amending 
Act,  1922, 12  & 13  Geo.  V.  ch.  Jf7, 
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Realisation  of  Assets  with  Know- 
ledge and  Approval  of  Bank — 
Claims  for  Wages,  Disbursements, 
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LIII.J 


INDEX. 


699 


BENEVOLENT  SOCIETY. 

See  Insurance,  6. 
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See  Will. 


BETTING. 

See  Criminal  Law,  4. 


BILL  OF  COSTS. 

See  Solicitor. 


BONUS. 

See  Bankruptcy,  1 — Muni- 
cipal Corporations,  1. 


BOUNDARIES. 

See  Crown  — Highway,  1 — 
Vendor  and  Purchaser,  1. 


BRIDGE. 

See  Municipal  Corporations, 

2. 


BRITISH  NORTH  AMERICA 
ACT. 

See  Constitutional  Law. 


BROKER. 

See  Insurance,  2. 


BUILDING  CONTRACT. 

Incomplete  Building  Damaged 
by  Fire — Contractors  Bound  to 
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to  Contractors — Want  of  Con- 
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See  Land. 
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CANADA  TEMPERANCE 
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See  Intoxicating  Liquors. 


CANADIAN  WHEAT 
BOARD. 

See  Constitutional  Law,  1. 


CARRIAGE  OF  LIQUOR 
ACT. 

See  Slander,  3. 
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See  Bankruptcy,  4 — Rail- 
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106,  referred  to.  Clark  y.  Dun- 
can, 287. 

W interbottom  v.  London  Police 
Commissioners  (1901),  1 O.L.R. 
549,  distinguished.  Aikens  v. 
City  of  Kingston  and  Police 
Commissioners  of  Kingston, 
41. 

Wood  and  Rosenthal , Re 
(1922),  52  O.L.R.  502,  distin- 
guished. Re  Bills  and  Sims, 
57. 

W orthington  & Co.  Limited  v. 
Abbott,  [1910]  1 Ch.  588,  ap- 
plied and  followed.  Brown  y. 
Weil,  27.  

CERTIORARI. 

See  Criminal  Law,  4. 


CHATTEL  MORTGAGE. 

See  Bankruptcy,  3 — Con- 
tract, 3 — Landlord  and  Ten- 
ant, 1. 


[VOL. 

CHEQUE. 

See  Banks  and  Banking. 

COLLISION. 

See  Negligence,  1,  2. 


COMMISSION. 

See  Bankruptcy,  5. 


COMMON  BETTING 
HOUSE. 

See  Criminal  Law,  4. 


COMPANY. 

Letters  Patent  Incorporating 
under  Name  Resembling  that  of 
another  Company  — Action  by 
Aggrieved  Company  for  Annul- 
ment of  Letters  Patent — Juris- 
diction of  Court  — Judicature 
Act,  R.S.O.  1911^,  ch.  56,  sec.  8 — 
Judicature  Act,  R.S.O.  1897,  ch. 
15,  sec.  26,  para.  8 — Ontario 
Companies  Acty  R.S.O.  1911/-,  ch. 
178,  secs.  29,  *187,  188— Wind- 
ing-up of  Company  — Status  of 
Plaintiff  Company  to  Apply  for 
— Application  to  Lieutenant-Gov- 
ernor in  Council. 

Ox  weld  Acetylene  Co.  v. 
Ox Y WELD  Co.  OF  CANADA  LIM- 
ITED, 455. 

See  Assessment  and  Taxes, 
2 — Contract,  2,  3 — Injunction 
— Voluntary  Unincorporated 
Association. 


COMPENSATION. 

See  Highway,  2 — Land — 
Power  Commission  Act  — 
Trusts  and  Trustees — Vendor 
and  Purchaser,  1. 
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COMPOSITION. 

See  Bankruptcy,  2. 


COMPROMISE. 

See  Municipal  Corporations, 

1. 


CONDITIONAL  APPEAR- 
ANCE. 

See  Practice. 


CONDITIONAL  SALE. 

See  Bankruptcy,  4 — Insur- 
ance, 1. 


CONFISCATION 

See  Criminal  Law,  4. 


CONSIDERATION. 

See  Building  Contract. 


CONSPIRACY. 

See  Constitutional  Law,  2. 


CONSTITUTIONAL  LAW. 

1.  Creation  of  Canadian  Wheat 
Board — War  Measures  Act , 19 1L, 

5 Geo.  V.  ch.  2 — Orders  in  Coun- 
cil— Regulations  of  Board  — 11 

6 12  Geo  V.  ch.  5 — Contrac- 
tual Relations  with  Board— Con- 
stitution of  Action — Parties. 

Attorney- General  for  Can- 
ada y.  Alexander  Brown  Mill- 
ing and  Elevator  Co.  Limited, 
298. 

2.  Criminal  Code , secs.  1+96, 
1+98 — Whether  ultra  Vires — Brit- 
ish North  America  Act,  sec.  91 
(27) — Unlawful  Trade  Combina- 
tion — Conspiracy  — Action,  by 


CONSTITUTIONAL 

LAW — ( C ontinued. ) 

Provincial  Attorney -General  for 
Declaration  of  Unlawfulness  of 
Certain  Acts  and  for  Injunction 
against  Continuance  — Whether 
Action  Maintainable  at  Common 
haw  or  by  Virtue  of  sec.  198 — 
Addition  of  Plaintiffs  by  Appel- 
late Court — Injury  to  Property — 
Wholesale  Grocers  Association — 
Incorporation  Act f 9 & 10  Geo. 
V.  ch.  100  ( Dom .) — Declaration 
by  Court — Discretion — Failure  to 
Shew  Damage — Remedy  by  In- 
dictment— Fixing  of  Prices. 

Attorney-General  for  On- 
tario y.  Canadian  Wholesale 
Grocers  Association,  627. 

3.  Insurance  Legislation — Va- 
lidity of  Dominion  and  Provin- 
cial Statutes — Ontario  Reciprocal 
Insurance  Act , 1922,  12  & 13 
Geo.  V.  ch.  62^-Criminal  Code, 
secs.  508 C.,  508D.  (7  A 8 Geo.  V. 
ch.  26) — Dominion  Insurance 
Act,  1917,  7 & 8 Geo.  V.  ch.  29, 
secs.  5,  11,  12 — Practice  of  De- 
partment of  Justice — Representa- 
tion in  Provincial  Court  when 
Validity  of  Dominion  Legislation 
Questioned. 

Re  Reciprocal  Insurance 
Legislation,  Rex  v.  Otte,  Rex 
y.  Craigon,  195. 


CONSTITUTIONAL  QUES- 
TIONS ACT. 

See  Constitutional  Law,  3. 


CONTEMPT  OF  COURT. 

See  Injunction. 
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CONTRACT. 

1.  Engagement  of  University 
Professor — University  Act , R.S. 
0.  1914 ch.  27 9,  sec.  82 — Powers 
of  Board  of  Governors — Regula- 
tion as  to  Retirement  of  Pro- 
fessors at  Certain  Age  — Notice 
to  Professor  of  Termination 
of  Employment  — Refusal  to 
Accept — Challenging  Validity  of 
Retirement  Regulation  — Power 
of  Board  to  Dismiss  at  Plea- 
sure — Application  to  another 
Foundation  for  Retiring  Allow- 
ance — Estoppel  — Prejudice  — 
No  Definite  Term  of  Employ- 
ment Fixed  — Reasonable  No- 
tice— Appointment  for  Life — 
Usage  or  Custom  of  Universities 
■ — Evidence  — Permanence2 3'  of 
Appointment  — Action  against 
Board  for  Wrongful  Dismissal- 
Justification  of  Dismissal  on 
Grounds  other  than  those  Al- 
leged at  Time  of  Dismissal — Rule 
as  between  Master  and  Servant- 
President  of  University  Made 
Party  Defendant — Cause  of  Ac- 
tion— Contract — Tort. 

Craig  v.  Governors  of  Uni- 
versity of  Toronto,  312. 

2.  Oil  and  Gas  Taken  by  On- 
tario Company  from  Lands  in 

Ontario  Owned  by  United  States 
Citizens — Payments  by  Company 
to  Tjand-owners  abroad — Whether 
in  Canadian  or  United  States 
Currency — Construction  of  Con- 
tract - — Payments  in  Canadian 
Currency  Accepted  at  First  — 
Demand  for  Payment  in  Ameri- 
can Currency — Payments  so  Made 
under  Misapprehension — Promise 


[vol. 

of  Secretary  of  Company  — 
Whether  Binding  on  Company — 
Estoppel — Contemporanea  Expo- 
sitio — “Average  Price ” Obtained 
for  all  Gas  Sold — Payment  of 
Percentage  to  Landowners. 

Myers  v.  Union  Natural 
Gas  Co.,  88. 

3.  Purchase  of  Goods  by  Com- 
pany in  Ontario  from  Foreign 
Company  — Security  for  Pur- 
chase-price Given  by  Foreign 
Trust  Company — “Letter  of  Cre- 
dit” — Agreement  between  Pur- 
chaser xand  Trust  Company — 
“Customer’s  Agreement” — “Trust 
Receipts” — Construction  and  Ef- 
fect of  — Mortgage  to  Trust 
Company  of  Goods  Shipped  by 
Vendor — Application  of  Ontario 
Law — Mortgage  of  Goods — Title 
and  Ownership — Necessity,  as 
against  Creditors  of  Purchaser, 
for  Registration  under  Bills  of 
Sale  and  Chattel  Mortgage  Act, 
R.  S.  0.  1914,  ch.  135— Pur- 
chaser-company in  Liquidation — 
Claim  of  Trust  Company  to 
Goods. 

Re  Dominion  Shipbuilding 
and  Repair  Co.  Limited,  485. 

See  Building  Contract  — 
Criminal  Law,  5 — Infant,  2 — 
Insurance— Municipal  Elec- 
tions— 'Sale  of  Goods — Ven- 
dor and  Purchaser. 


CONTRIBUTION. 

Action  for,  against  Co-surety 
— Joint  Accommodation  Maker's . 
of  Promissory  Note — Renewal  of 
Note  Signed  by  one  Surety  only 
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CONTRIBUTION — (Con.) 

— Original  Note  Given  up  to 
Party  Accommodated  — Release 
of  other  Surety — Extension  of 
Time  Given  to  Principal  Debtor 
— Bills  of  Exchange  Act , R.S.C. 
1906 , ch.  119 , sec.  139. 

Russell  y.  Arnold,  114. 

See  Highway,  1. 


CONTRIBUTORY  NEGLI- 
GENCE. 

See  Negligence,  1,  2,  3 — 
Railway,  2,  3. 

CONVICTION. 

See  Criminal  Law. 


CORPORATION. 

See  Company  — Municipal 
Corporations. 


CORROBORATION. 

See  'Slander,  2. 


COSTS. 

See  Bankruptcy,  6,  13 — In- 
surance, 1,  5 — Mortgage,  2 — 
Municipal  Elections,  2 — 
Negligence,  2 f—  Practice  — 
Sale  oe  Goods,  1 — Slander,  4 — 
Solicitor. 


COUNTERCLAIM. 

See  Pleading  — Sale  of 
Goods,  1. 

COUNTY  COURTS. 

Jurisdiction  — Sheriff's  Inter- 
pleader— Claim  to  Lands  as  to 
which  Writ  of  Possession  Issued 


COUNTY  COURTS — {Con.) 

under  sec.  77  of  Landlord  and 
Tenant  Act — Rules  625 , 61/-4 — 
Prohibition. 

Re  Meretsky  and  Balish, 
605. 


COURTS. 

See  County  Courts  — Crim- 
inal Law,  1. 


COVENANT. 

Agreement  for  Purchase  of 
Land  in  Saskatchewan — Assign- 
ment by  Vendor  ( Defendant ) to 
Plaintiff — Covenant  by  Vendor 
to  Pay  if  Purchaser  should  Make 
Default  — Sale  of  Land  under 
Judgment  of  Saskatchewan  Court 
— Plaintiff  Becoming  Purchaser 
— Mortgage  Assumed  by  Pur- 
chaser Becoming  in  Default — 
Sale  of  Land  by  Mortgagee — In- 
ability of  Plaintiff  to  Convey 
Land  to  Defendant— Whether 
Covenant  Enforceable — Inability 
Caused  by  Default  of  Party 
Liable  to  Pay  — Recovery  of 
Amount  Due  upon  Covenant , 
Less  Price  Paid  at  Sale — Claim 
upon  Saskatchewan  Judgment — 
Whether  Amount  Due  Certain  or 
Uncertain. 

Hutton  y.  Dent,  105. 

See  Insurance,  1 — Land 
“Mortgage,  1 


CREDITORS. 

See  Bankruptcy  — Criminal 
Law,  5 — Gift,  2. 
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CRIMINAL  LAW. 

1.  Alien  — Offence  against 
Opium  and  Narcotic  Drug  Act 
( Dom .),  1 & 2 Geo.  V.  ch.  17, 
sec.  5 A,  Enacted  by  10  & 11  Geo. 
V.  ch.  31,  Amended  by  12  & 13 
Geo.  V.  ch.  36 — Conviction  by 
Police  Magistrate — I mprisonm ent 
— Deportation  under  sec.  10B,  as 
Enacted  by  12  & 13  Geo.  V.  ch. 
36,  sec.  5,  “ unless  the  Court  be- 
fore whom  he  is  Tried  shall  other- 
wise Order ” — No  power  in 
Magistrate  to  Make  Order  “ other- 
wise” except  Contemporaneously 
with  Sentence  — " Court  ” — 
" Police  Court  ” — Orders  Made 
by  Magistrate  and  Successor  with- 
out Notice  to  Crown — Prisoner 
Held  for  Deportation  — Habeas 
Corpus — Refusal  of  Motion  for 
Discharge 

Re  Joe  Fong,  493. 

2.  Arrest  by  Peace  Officer  in 
Ontario  of  Person  Charged  with 
Offence  Committed  in  Alberta — 
Absence  of  Warrant  — Telegram 
from  Peace  Officer  in  Alberta — 
Criminal  Code,  secs.  30,  105,  616, 
662  — Fraud  — Jurisdiction  of 
Police  Magistrate  in  Ontario — 
Warrant  of  Remand  — Habeas 
C or  pus — Discharge. 

Rex  y.  Ward,  569. 

3.  Indictment  for  Offence 
against  sec.  16 1 (a)  of  Criminal 
Code  — Having  in  Possession 
Instruments  of  Housebreaking — 
Omission  of  Words  “ without 
Lawful  Excuse  ” — Prisoners 
Pleading  “ not  Guilty  ” without 
Making  Objection  to  Indictment 


[VOL. 

| CRIMINAL  LAW — (Con.) 

— Amendment  Made  on  Applica- 
tion of  Crown — Necessary  Aver- 
ment— Burden  of  Proof — Power 
to  Amend — Refusal  of  Chairman 
of  Sessions  to  State  Case — Appli- 
cation to  Court  of  Appeal  for  Di- 
rection — Secs.  889(2)  and  898 
of  Code — Scope  of — “Defect.” 

Rex  v.  Kerr  et  al.,  228. 

4.  Keeping  Common  Betting 
House — Summary  Trial  and  Con- 
viction by  Police  Magistrate 
under  Criminal  Code,  Part  XVI. 
— Imprisonment — Habeas  Corpus 
and  Certiorari  in  Aid — Return  of 
Depositions  Taken  before  Magis- 
trate—Right  of  Court  to  Con- 
sider Evidence  — Habeas  Corpus 
Act,  sec.  6 — Order  for  Confisca- 
tion of  Money  Found  in  House. 

Rex  y.  Page,  70. 

5.  Removal  of' Goods  with  in- 
tent to  Defraud  Creditors — Crim- 
inal Code,  sec.  J+17 — Meaning  of 
“ Creditors ” — Infant  Trader — N o 
Creditors  other  than  Trade-cred- 
itors Shewn  to  Exist — Contracts 
of  Infants — Fraud — Representa- 
tion as  to  Age — Form  of  Stated 
Case — Amendment. 

Rex  v.  Rash,  245. 

See  Constitutional  Law,  2 — 
Slander,  3. 


CROWN. 

Timber-licenses  — Boundary 
between  Berths  — ■ Conventional 
Line — Renewal  of  Licenses — In- 
dependent Grants — “Right  to  Re- 
newal” — Regulations  of  Depart- 
ment of  Lands  Forests  and  Mines 
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CROWN — {Continued.) 

— Force  and  Effect  o\f—  Crown 
Timber  Act , R.S.O.  1914,  ch.  29, 
secs.  3(1),  (8); 4(1),  (2),  ( 5)} 
— Trespass — Action  try  Attorney- 
General  and  License-holder 
against  Holder  of  License  for 
A dj oining  B erth — Parties — Min- 
ister of  Lands  Forests  and  Mines 
— Sec.  19  of  Act. 

Attorney- General  eor  On- 
tario y.  Booth,  374. 

See  Bankruptcy,  7. 


CURRENCY. 

See  Contract,  2. 


CUSTOM. 

See  Contract,  1. 

CUSTOMER. 

See  Banks  and  Banking. 


CUSTOMER’S  AGREE- 
MENT. 

See  Contract,  3. 


CUSTOMS. 

See  Railway,  1. 


DAMAGES. 

Death  of  Child  Caused  by  Neg- 
ligence of  Defendant — Action  by 
Parents  under  Fatal  Accidents 
Act , R.S.O.  1914,  ch.  151 — Rea- 
sonable Expectation  of  Pecuniary 
Advantage — Damages  Assessed  by 
Jury — Reduction  of  Amount  on 
Appeal — Judicature  Act,  sec.  21 
— Parents  Maintenance  Act,  1921, 
11  Geo.  V.  ch.  52. 

Piper  y.  Hill,  233. 

See  Highway,  3 — Insurance, 


DAMAGES — (Continued.) 

3 — Interest — Municipal  Cor- 
porations, 2 — • Negligence,  2 
— Nuisance,  2 — Railway,  1 — ■ 
Sale  of  Goods,  4 — Slander. 


DEATH. 

See  Insurance,  4-7  — Negli- 
gence, 1 — Nuisance,  2 — Will. 


DECLARATORY  JUDG- 
MENT. 

See  Intoxicating  Liquors. 


DEED. 

See  Vendor  and  Purchaser, 

1. 


DEFAMATION. 

See  Slander. 


DELAY. 

See  Interest — Mortgage,  2. 


DEPARTMENT  OF  JUS- 
TICE. 

See  Constitutional  Law. 
3. 


DEPORTATION. 

See  Criminal  Law,  1. 


DEPOSIT. 

See  Sale  of  Goods,  1 — Vendor 
and  Purchaser,  3. 


DEVIATION. 

See  Highway",  1. 


DISCHARGE  OF  MORT- 
GAGE. 

See  Vendor  and  Purchaser, 

2. 
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DISCRETION. 

See  Bankruptcy,  6 — Consti- 
tutional Law,  2 — Land  Titles 
Act. 


DISQUALIFICATION. 

See  Municipal  Elections. 


DISTRESS. 

See  Assessment  and  Taxes, 
1 — Landlord  and  Tenant,  1. 


DISTRIBUTION. 

See  Bankruptcy. 


DOMICILE. 

See  Absentee. 


DONATIO  MORTIS  CAUSA. 

See  Gift,  1. 


DOWER. 

See  Vendor  and  Purchaser, 

2. 


ELECTION. 

See  Bankruptcy,  9 — Prac- 
tice. 


ELECTIONS. 

See  Municipal  Elections. 


ELECTRICITY. 

See  Power  Commission  Act. 


EQUITABLE  EXECUTION, 

See  Will,  1. 


ESTOPPEL. 

See  Bankruptcy,  8 — Con- 
tract, 1,.2. 


[VOL. 

EVIDENCE. 

See  Absentee — Highway,  2 
— Land  Titles  Act — Slander, 
2 — Will,  5. 


EXECUTION. 

See  Assessment  and  Taxes, 

1. 


EXECUTORS. 

Order  of  Surrogate  Court  Al- 
lowing Claim  of  Widow  against 
Estate  of  Deceased  Person — Re- 
muneration for  Nursing  Husband 
— Disallowance  of  Claim  on  Ap- 
peal— Payment  by  Executor  be- 
fore Time  for  Appealing  Expired 
— Breach  of  Trust — Unreasonable 
Conduct  — Refusal  of  Relief — 
Surrogate  Courts  Act,  secs.  3J+ 
(5),  69  (6)— Rules  502 , 503— In- 
demnity from  Widow,  to  whom 
payment  Improperly  Made — Im- 
pounding Interest  of  Widow. 

Re  Stanley,  670. 


EXPROPRIATION. 

See  Land. 


EXTENSION  AGREEMENT. 

See  Bankruptcy,  8. 


FATAL  ACCIDENTS  ACT. 

See  Damages — Negligence,  1 
— Nuisance,  2. 


FIRE. 

See  Building  Contract. 


FIRE  INSURANCE. 

See  Insurance,  2,  3 — Volun- 
tary Unincorporated  Associa- 
tion. 
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FIXTURES. 

See  Landlord  and  Tenant,  2. 


FORECLOSURE. 

See  Mortgage,  1,  2. 

FOREIGN  DEFENDANT. 

See  Practice. 


FORFEITURE. 

See  Vendor  and  Purchaser, 

3. 


FORUM. 

See  Mechanics'  Liens,  2. 


FRAUD  AND  MISREPRE- 
SENTATION. 

See  Bankruptcy,  10 — Crim- 
inal Law,  2,  5— Gift,  2 — Insur- 
ance, 2. 


FRENCH  WILL. 

See  Will,  3. 


FURTHER  DIRECTIONS. 

See  Interest. 


GIFT. 

1.  Donor  Contemplating  Sui- 
cide— Donatio  Mortis  Causa- 
Invalidity. 

Re  Fanning,  86. 

2.  Intent  to  Defraud — Preju- 
dice of  Creditors  — Creditor  by 
Virtue  of  Judgment  Recovered  in 
Ontario  — Gift  Made  and  Com- 
pleted in  Alberta  — Reaching 
Moneys  in  Alberta  afterwards 
Transferred  to  Ontario  — As- 
sumption as  to  Law  of  Alberta — 
Remedy  of  Creditor — Absence  of 
Lien  - Action  on  Behalf  of  all 


GIFT—  ( Continued. ) 
Creditors  of  Donor — Amendment. 
Perry  y.  Perry,  502. 

See  Husband  and  Wife,  2 — 

Will. 


HABEAS  CORPUS. 

See  Criminal  Law,  1,  4. 


HIGHWAY. 

1.  Boundary  between  Town- 
ships — Deviations  — " Physical 
Difficulties  or  Obstructions " — 
Municipal  Act , sec.  1-58 — Liabil- 
ity for  Maintenance — Evidence — 
Road  Reports — Delay  in  Making 
Claim  for  Contribution. 

Township  of  Kenyon  y.  Town- 
ship of  Charlottenburgh,  22. 

2.  By-law  of  Township  Coun- 
cil Opening  up  Original  Road- 
allowance— Municipal  Act , R.S.O. 
.19 U,  ch.  192 , Bees.  1+78,  5 74, 
Jj9J+ — Motion  to  Quash — Substi- 
tuted Road  through  Applicants ’ 
Farm — Whether  “ in  Place  of  ” 
Original  Allowance  — Disputed 
Question  of  Fact  — Affidavit-evi- 
dence— Validity  of  By-law — Ab- 
sence of  Provision  for  Compensa- 
tion. 

Re  Gibson  and  Township  of 
Trafalgar,  340. 

3.  Nonrepair  — Injury  to  Mo- 
torists Using  Ordinary  Care  — 
Overturning  of  Car — Negligence 
of  County  Corporation  — Evi- 
dence — What  Constitutes  Non- 
repair in  Case  of  Country  Road 
— Damages  — Loss  of  Physical 
Ability  to  Follow  Chosen  Pro- 
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HIGHWAY — ( Continued. ) 
jession  — Proximate  Result  of 
Accident. 

Clinton  y.  County  of  Hast- 
ings, 266, 

See  Municipal  Corpora- 
tions, 2 — Negligence,  1,  2 — 
Nuisance,  1. 


HOUSEBREAKING. 

See  Criminal  Law,  3. 


HUSBAND  AND  WIFE. 

1.  Alimony — Perverted  Sexual 
Practices — Injury  to  Health  and 
Danger  to  Life  — Apprehension 
of  Continuance — Justification  for 
Leaving  Husband  — Criminal 
Code , secs.  205,  292(2). 

Denning  y.  Denning,  130. 

2.  Moneys  Deposited  in  BanTc 
— Account  Kept  in  Name  of  Wife 
— Transfer  to  Names  of  both 
Jointly — Separation  of  Parties — 
Moneys  Drawn  out  by  Wife  and 
Retained  — Account  — Separate 
Earnings — Gift — Resulting  Trust 
— Evidence. 

Rioux  y.  Rioux,  152. 

See  Vendor  and  Purchaser, 

2. 


ILLEGALITY. 

See  Voluntary  Unincorpor- 
ated Association. 


IMPORTATION. 

See  Intoxicating  Liquors  — 
Pleading. 


INDEMNITY. 

See  Executors — Insurance. 


INDICTMENT. 

See  Criminal  Law,  2,  3. 


INFANT . 

1.  Child  en  Ventre  sa  Mere — 
Action  Brought  on  Behalf  of — 
Dismissal  without  Prejudice  to 
Action  after  Birth  of  Child. 

Smith  y.  Eox,  54. 

2.  Contract — ■"  N ecessaries  ” — 
Motor  Vehicle  for  Use  in  Busi- 
ness. 

Pyett  y.  Lampman,  149. 

See  Absentee  — Criminal 
Law,  5 — Damages— Insurance, 

6. 


INJUNCTION. 

Order  Restraining  Company  and 
“ Successors  and  Assigns  ” from 
Damming  Waters  of  River — Sale 
of  Mill  and  Dam  to  another  Com- 
pany with  Notice  of  Injunction 
Order — Lis  Pendens  — Disobedi- 
ence of  Order  by  Purchasing 
Company — Breach — Contempt  of 
Court  — Sequestration — Form  of 
Order. 

Ruthig  y.  Stuart  Brothers 
Limited,  558. 

See  Constitutional  Law,  2 — 
Pleading. 


INNUENDO. 

See  Slander. 


IMPRISONMENT. 

See  Criminal  Law,  1. 


INQUIRY  AS  TO  SANITY. 

See  Lunatic. 
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INSOLVENCY. 

See  Bankruptcy. 


INSPECTION. 

See  Sale  of  Goods,  2. 


INSPECTORS. 

See  Bankruptcy. 


INSURANCE. 

1.  Automobile  Insurance  — In- 
demnity against  Loss  Resulting 
from  Sale  of  Motor  Vehicle  with- 
out Consent  of  Assured — Condi- 
tional Sale  Contract  — Wrongful 
Sale  of  Vehicle — Expense  of  Re- 
possessing — Costs  of  Defending 
Action  Brought  by  Purchaser 
from  Vendee  — Solicitor  and 
Client  Costs — Loss  upon  Resale — 
Scope  of  Covenant  for  Indemnity. 

Bankers  Financial  Corpora- 
tion Limited  y.  Canada  Acci- 
dent and  Fire  Insurance  Co., 
620. 

2.  Fire  Insurance  — Proofs  of 
Loss — Misrepresentations— Fraud 
— - Claim  of  Assured  Vitiated  — 
Ontario  Insurance  Act , sec.  19  k, 
condition  20  — Return  of  Pre- 
miums. 

Niedricla  y.  St.  Lawrence 
Underwriters  Agency  of  West- 
ern Assurance  Co.,  599. 

3.  Fire  Insurance — Undertak- 
ing by  Insurance  Broker  to  Insure 
Plaintiff  in  “Good  Companies  ” 
— Insurance  in  Companies  not 
Licensed  in  Canada  — Loss — In- 
ability to  Recover  — Unenforce- 
able Policies — Duty  of  Broker — 

47—53  O.L.R. — f- 


IN  SUR  ANCE — ( Continued. ) 
Damages  — Dominion  Insurance 
Act , 1910,  9 & 10  Edw.  VII.  ch. 
32,  sec.  I — Appeal — New  Trial. 

Dimitroff  y.  Gonder,  132. 

4.  Life  Insurance  — Death  in 
Lifetime  of  Assured  of  “ Sole 
Preferred  Designated  Bene- 
ficiary ”■ — Policies  Payable  in  that 
Event  to  Estate  of  Assured — Will 
Made  after  Death  of  Beneficiary 
Expressly  Dealing  with  Proceeds 
of  Policies — Trusts  for  Benefit  of 
Persons  not  of  Class  of  Preferred 
Beneficiaries  — Exercise  of  Right 
Given  by  sec.  178(7)  of  Ontario 
Insurance  Act. 

Re  Liddell,  47 7. 

5.  Life  Insurance — Designation 
of  Benficiary  — Named  Wife  — 
Death  of,  in  Lifetime  of  Assured 
— Policy  Providing  that  if  Wife 
not  Alive  Payment  to  be  Made  to 
Estate  of  Assured  — Application 
Made  Part  of  Policy — Designation 
of  Estate  not  Made  in  Application 
—Policy  Accepted  by  Assured — 
Death  of  Assured  after  Second 
Marriage,  Leaving  Widow  and 
Children  — Appointment  of 
Widow  as  Administratrix — Claim 
to  Proceeds  of  Policy  — Claim 
Made  on  Behalf  of  Children — 
Ontario  Insurance  Act,  sec.  178 
(2),  (3a),  (I),  (7) — Amending 
Acts  I Geo.  V.  ch.  30,  sec.  11,  and 
6 Geo.  V.  ch.  36,  sec.  5 — “ Objects 
of  the  Trust  ” — “ Wife  only  ” — 
Poiver  of  Assured  to  Designate — 
Anticipating  Exercise  of — Neces- 
sity for  Written  Declaration  — 
Costs. 

Re  Goatbe,  118. 
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INSURANCE — ( Continued. ) 

6.  Life  Insurance  — Infant  — 
Benevolent  Society — Payment  of 
Insurance  Money  to  Administra- 
tor of  Infant's  Estate — Action  by 
Beneficiary  Named  by  Infant  to 
Becover  from  Administrator  — 
Effect  of  sec.  169(9)  of  Ontario 
Insurance  Act  — Beneficiary  not 
Member  of  Class  Designated — En- 
abling Statute — Sec.  171(8). 

Wright  v.  Walker,  553. 

7.  Life  Insurance — Policy  Made 
Payable  to  Wife  as  Beneficiary — 
Predecease  of  Wife — Direction  in 
Writing  to  Insurers  to  Change 
Beneficiary  to  “Myself” — Change 
Made  accordingly  — Effective 
“ Declaration  ” under  Ontario  In- 
surance Act,  sec.  178(7) — Sec.  2 
(19) — Policy  Passing  under  Be- 
quest of  all  Personal  Property — 
Second  Policy  also  Payable  to 
Wife  as  Beneficiary — No  Change 
Made — Bequest  not  a Sufficient 
Declaration — Proceeds  Payable  to 
Children  of  Assured  in  Equal 
Shares. 

Murch  v.  Murch,  188. 

See  Building  Contract  — 
Constitutional  Law,  3 — Vol- 
untary Unincorporated  Asso- 
ciation. — 

INTEREST. 

Judgment  Directing  Payment 
of  Damages  to  be  Ascertained  by 
Master — Further  Directions  Re- 
served — Delay  in  Proceedings 
with  Reference — Judicature  Act, 
secs.  8Jf,  35 — Rule  260. 

McLean  v.  Canadian  Pacific 
Railway  Co.,  533. 

See  Trusts  and  Trustees. 


INTERPLEADER. 

See  County  Courts. 


INTOXICATING  LIQUORS. 

Prohibition  of  Importation  into 
Province  — Canada  Temperance 
Act,  Part  IV.  (10  Geo.  V.  ch.  8) 
— Resolution  of  Legislative  As- 
sembly of  Ontario — " Law  Prohi- 
biting the  Sale  of  Intoxicating 
Liquors  for  Beverage  Purposes ” — 
Whether  Ontario  Temperance  Act 
is  such  a Law — Secs.  Jl,  IJ,  15, 
139 — Order  and  Proclamation  of 
Governor- General  in  Council 
upon  Receipt  of  Resolution — Ac- 
tion against  Attorney-General 
for  Ontario  for  Declaration  as  to 
Effect  of  Statutes,  Resolution, 
and  Order  in  Council — Status  of 
Plaintiff — Proper  Defendant  not 
before  the  Court — Refusal  to  Add 
Attorney-General  for  Canada  as 
Defendant. 

Smith  v.  Attorney- General 
for  Ontario,  572. 

See  Railway,  1 — Slander,  3. 


JUDGMENT. 

See  Covenant — Mortgage,  1, 
2 — Municipal  Elections,  2— 
Partition — Will,  1. 


JURISDICTION. 

See  Absentee — Bankruptcy, 
3,  13  — Company  — County 
Courts — Criminal  Law,  2 — 
Municipal  Corporatlons,  1. 


JURY. 

See  Negligence,  1 — Railway, 
2,  3. 


LIII.J 

KEEPING  COMMON  BET- 
TING HOUSE. 

See  Criminal  Law,  4. 


LAND. 

Restrictive  Building  Covenant — 
Application  for  Removal  or  Re- 
lease of — Conveyancing  and  Law 
of  Property  Act , sec.  57  (12  & 13 
Geo.  V.  ch.  53,  sec.  2) — Scope  of 
■ — Expropriation  — Compensation 
— Interference  with  Substantial 
Rights  of  Interested  Persons. 

Be  Howie,  65. 


LAND  TITLES  ACT. 

Devisee  Offering  for  Registra- 
tion Will  not  Proved  in  Ontario — 
Refusal  of  Master  of  Titles  to  Re- 
gister— Evidence  — Discretion- 
Appeal — Secs'.  3(e),  56-61 , of 
R.S.O.  1915,  ch.  126— Rule  50- 
Forms  5^,  53,  55. 

Be  Gund,  371. 


LANDLORD  AND  TENANT. 

1.  Distress  for  Rent  — Tenant 
Remaining  in  Possession  of  Goods 
Distrained  as  Agent  for  Bailiff — 
Accounting  to  Landlord  for  Pro- 
ceeds of  Goods  Sold  — Second 
Seizure  by  Chattel  Mortgagee — 
Agreement  between  Chattel  Mort- 
gagee and  Landlord  — Sale  of 
Goods  — Disposition  of  Proceeds 
— Priorities — Paramount  Right 
of  Landlord — Whether  Goods  in 
Custodia  Legis  at  Time  of  Second 
Seizure. 

Poole  v.  Kirk,  390. 

2.  Tenant’s  Fixtures — Right  to 
Remove,  whether  Lost  by  Taking 
New  Lease  without  Reservation 
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— ( Continued .) 

of  Right — Surrender  and  Rede- 
mise— Intention  of  Parties. 
Badalato  y.  Trebilcock,  359. 

See  Bankruptcy,  7 — County 
Courts. 


LEASE, 

See  Landlord  and  Tenant. 


LEGACY. 

See  Will. 


LEGISLATIVE  ASSEMBLY. 

See  Intoxicating  Liquors. 


LETTER  OF  CREDIT. 

See  Contract,  3. 


LICENSE. 

See  Crown. 


LIEN. 

See  Assessment  and  Taxes, 
1,  9 — Gift,  2 — Mechanics' 

Liens. 


LIFE  INSURANCE. 

See  Insurance,  4-7. 


LIMITATION  OF  ACTIONS. 

Mortgage — Sale  under  Power 
— Redemption  — Possession  of 
First  Mortgagee  — Action  by 
Second  Mortgagee  and  Vendee 
for  Redemption  — Status  of  As- 
signees  of  Equity  of  Redemption 
— Acknowledgment  or  Admission 
— Limitations  Act,  secs.  20,  25 . 

Hutson  v.  Hanrahan,  99. 

See  Partition. 


INDEX. 
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LIS  PENDENS. 

See  Injunction. 


LOCAL  IMPROVEMENTS. 

See  Municipal  Corporations, 
3.  

LUNATIC. 

Action  Brought  by  Person  Al- 
leged to  be  of  Unsound  Mind ■ — 
Motion  to  Stay  or  Dismiss — In- 
quiry as  to  Sanity  and  whether 
Action  for  Benefit  of  Plaintiff — 
Practice. 

Hamblin  y.  Hamblin,  610. 


MAGISTRATE. 

See  Criminal  Law. 


MAINTENANCE  OF  IN- 
FANTS. 

See  Absentee. 


MANDAMUS. 

See  Assessment  and  Taxes,  2. 


MASTER  AND  SERVANT. 

Assault  upon  Servant  in  Pres- 
ence of  Master  — Liability  of 
Master  for  Failure  to  Protect  Ser- 
vant— Responsibility  for  Act  of 
Member  of  Family. 

Harris  y.  Guigue,  363. 

. See  Contract,  1. 

MASTER  OF  TITLES. 

See  Land  Titles  Act. 


MECHANICS’  LIENS. 

1.  Abandonment  of  Work  by 
Contractor — Claims  of  Sub-con- 
tractor— Work  Done  after  Aban <- 
donment  — Lien  — Liability  of 
E state  of  “ Owner  ” — Mechanics 
and  Wage-Earners  Lien  Act , secs. 


MECHANICS’  LIENS—  ( Con. ) 
2(c)? 6,  8,  11 — Material  Supplied 
for  Purpose  of  Restoring  Lost 
Lien — Order  Given  by  Contractor 
upon  Owner  — Notice  of  Lien — 
— $ec.  12 (4) — Percentage  to  be 
Retained  by  Owner  under  sec. 
12(2) — Rate  of — One  Contract 
or  Several  — Contract  Price  — 
Wages  Paid  by  Owner  after  Aban- 
donment to  Save  Registration  of 
Lien  — Deduction  from  Draw- 
back— Computation  of  Percentage 
to  be  Retained — Basis — Value  of 
Work  and  Materials 

Sanderson  Pearcy  & Co.  Lim- 
ited v.  Foster,  519. 

2.  Order  of  District  Court 
Judge  — Rule  Jf.99  — Appeal  — 
Forum — Judge  of  Supreme  Court 
in  Chambers  — Mechanics  and 
Wage-Earners  Lien  Act , R.S.O. 
1911f , ch.  IlfO , secs.  31(1),  33,  3h, 
¥9. 

McAuley  y.  Mansfield,  68. 

3.  Prior  Incumbrance  — In- 
crease in  Value  of  Land  by  Work 
and  Material  of  Lienholder — 
" Deemed  " — “ Value  " — Me- 
chanics and  Wage-Earners  Lien 
Act,  sec.  8,  sub  sec.  If.,  Added  by  8 
Geo.  V.  ch.  29,  sec.  If. — Extent  of 
Priority. 

Hickey  y.  Stalker,  414. 


MINISTER  OF  CROWN. 

See  Crown. 


MISCONDUCT. 

See  Bankruptcy,  13. 


MISTAKE. 

See  Bankruptcy,  4 — Vendor 
and  Purchaser,  1 — Will,  5. 


LIIIJ 


INDEX. 
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MORTGAGE. 

1.  Action  by  Second  Mortgagee 
against  Mortgagor  upon  Coven- 
ant for  Payment — Judgment  for 
Foreclosure  Recovered  on  First 
Mortgage  — Inability  of  Second 
Mortgagee  to  Reconvey  Mortgaged 
Lands  — Motion  for  Summary 
J udgm  ent — E vidence . 

Brown  v.  Weil,  27,  183. 

2.  Action  for  Foreclosure , Pos- 
session, and  Payment — Specially 
Endorsed  Writ  — Practice — Rule 
S3 — Form  5 — Appearance— Affi- 
davit of  Merits  — - Judgment  — 
Rules  56,  57 — Reference — Report 
— Costs — Third  Party  Notice — 
Delay. 

Toronto  General  Trusts 
Corporation  y.  Van  der  Linde, 
676. 

See  Bankruptcy,  2 — Coven- 
ant— Limitation  of  Actions — 
Municipal  Corporations,  1. 


MOTOR  VEHICLES. 

See  Infant,  2 — Insurance,  1 
— Negligence,  1,  2 — ’Railway, 
2,  3. 


MOTOR  VEHICLES  ACT. 

See  Negligence,  2. 


MUNICIPAL  CORPORA- 
TIONS. 

1.  Bonus  By-law — Loan  to  Inr 
dustrial  Company  — Mortgage — 
Default  — Agreement  with  Nero 
Company  — Release  of  Part  of 
Mort  gag  e-del  t — Compromise  — 


MUNICIPAL  CORPORA- 
TION S — ( Continued. ) 
Powers  of  Corporation  — Bona 
Fides  — Reasonableness  of  Ar- 
rangement— Jurisdiction  of 
Court  to  Review. 

Leitch  v.  Town  of  Strath- 
roy,  665. 

2.  Destruction  by  Forces  of  Na- 
ture of  Bridge  Forming  Part  of 
Highway  ( Side-road  in  Town- 
ship) — Obligation  of  Township 
Corporation  to  Rebuild — Duty  to 
Repair  Highway — Municipal  Act, 
R.S.O.  1911,  ch.  192,  sec.  460(1) 
— Application  of  sec.  460(9),  first 
Enacted  in  1913,  after  Destruc- 
tion of  Bridge — Natural  Impedi- 
ments— River — Damages — Injury 
to  Plaintiff  not  Arising  from  De- 
fault of  Municipality . 

Filshie  v.  Township  of  Eg- 
remont,  238. 

3.  Sewer  Constructed  under 
Local  Improvement  By-law  in 
1892 — Duty  of  Municipality  to 
Keep  in  Repair  at  Expense  of  Mu- 
nicipality at  Large — “Lifetime” 
Provisions  of  Statute  — Munici- 
pal Act,  R.S.O.  1887,  ch.  184,  sec. 
614  (53  Viet.  ch.  50,  sec.  38)  — 
Local  Improvement  Act,  1911,  1 
Geo.  V.  ch.  58,  secs.  2(m),  55- 
Interpretation  Act,  R.S.O.  1914, 
ch.  1,  sec.  14(c) — Condition  of 
Disrepair. 

Re  Scott  and  City  of  Wind- 
sor, 565. 

See  Assessment  and  Taxes — 
Highway  — Negligence,  2 — 
Power  Commission  Act. 
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MUNICIPAL  ELECTIONS. 

1.  Disqualification  of  Candidate 
at  Time  of  Election — -Interest  in 
Contract  with  Corporation  . — 
Failure  to  Shew  — Disqualifica- 
tion since  Election — Consolidated 
Municipal  Act,  1922,  sec.  53 
(1)  (p)  — Want  of  Property 
Qualification — Rating  on  Assess- 
ment Roll  as  Joint  Tenant  of 
Part  of  Building  — Interest  not 
Claimed  by  Candidate — Right  to 
Go  behind  Roll — Voters’  List — 
Secs.  52(1)  (a),  ( b ),  56(1)  ( e ), 
(5),  57,  58  — Assessment  Act, 
R.S.O.  1911,  ch.  195,  secs.  22 
(l)(e),  70. 

Rex  ex  eel.  Gardiner  v. 
Ketcheson,  525. 

2.  Disqualification  of  Mayor- 
elect  of  City — Contract  with  Cor- 
poration — Unsatisfied  Judgment 
in  Action  for  Tort — Meaning  of 
“Contract”  in  sec.  53(1 ) (p)  of 
Municipal  Act  — Authority  of 
Previous  Decision — Absence  of 
Right  of  Appeal  from  Order  of 
Judge — Municipal  Act,  sec.  161 
— Judicature  Act,  sec.  32 — Costs. 

Rex  ex  eel.  Ball  v.  Hughes, 
473. 


NAME. 

See  Company. 


NECESSARIES. 

See  Infant,  2. 


NEGLIGENCE. 

1.  Collision  of  Motor  Vehicle 
with  Street  Car  in  Highway — 
Injury  to  and  Death  of  Wife  of 
Owner  and  Driver  of  Motor 
Vehicle  — Passenger  not  Having' 


[VOL. 

NEGLIGENCE — (Continued.) 
Control  or  Direction  — Action 
under  Fatal  Accidents  Act — Noc- 
ture of — Whether  Husband  Suing 
in  Representative  Capacity  — 
Wife  not  Identified  with  Negli- 
gence of  Husband — Findings  of 
J ury — N egligence— Contributory 
Negligence — Ultimate  Negligence 
— Husband  not  Entitled  to  Re- 
cover Compensation  Awarded  to 
him  by  Jury — Infant  Children 
Entitled  to  Recover. 

Trueman  y.  Hydro-Electric 
Power  Commission  of  Ontario, 
434. 

2.  Collision  of  Motor  Vehicles 
at  Intersection  of  City  Streets — 
Police  Motor  Van  Driven  by  Con- 
stable — ■ Excessive  Speed  — Ab- 
sence of  Contributory  Negligence 
— Liability  of  Municipal  Cor- 
poration as  0 toner  of  Van — Mo- 
tor Vehicles  Act,  sec.  19 — Board 
of  Police  Commissioners — Addi- 
tion of  as  Party-defendants — 
Povoers  and  Liabilities  of — Dam- 
ages—Costs. 

Aiken s v.  City  of  Kingston 
and  Police  Commissioners  of 
Kingston,  41. 

3.  Street  Railway— Level  Cross- 
ing— Man  Killed  by  Electric  Car 
— Evidence  — Absence  of  Warn- 
ing— Want  of  Control — Contribu- 
tory Negligence  — Findings  of 
Trial  Judge  — Proximate  Cause 
of  Accident — Appeal. 

McKibben  y.  Niagara  St. 
Catharines  and  Toronto  Rail- 
way Co.,  164. 

See  Damages — Highway,  3 — 
Railway,  2,  3. 
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NEW  TRIAL. 

See  Insurance,  3 — Trial. 


NOMINAL  DAMAGES. 

See  Slander,  4. 


NONREPAIR. 

See  Highway,  3. 


NOTICE. 

See  Bankruptcy,  4 — Injunc- 
tion— Mechanics'  Liens,  1 — 
Sale  of  Goods,  3. 


NUISANCE. 

1.  Level  Crossing  of  Street 
Bailway  at  Intersection  of  City 
Streets  — Rail  Projecting  above 
Surface  of  Pavement — Nonrepair 
— Injury  to  Pedestrian- — Wrong 
Particularly  Affecting  her  — 
Right  of  Action  against  Railway 
Company — City  By-law — Act  In- 
corporating Company,  ,57  Viet, 
ch.  88,  secs.  2,18  ( Ont.)—7  & 8 
Edw.  VII.  ch.  117,  secs.  2,  10 
( Dom .),  Bringing  Company  un- 
der Dominion  Railway  Act- — 
Municipal  Act,  1892,  55  Viet,  ch . 
4 2,  sec.  531 — Amending  Act.  59 
Viet.  ch.  51,  sec.  22 — Obligations 
of.  Company — Request  to  Repair. 

Mintz  y.  Hamilton  Radial 
Electric  Railway  Co.,  171. 

2.  Trespass- — • Dangerous  Wall 
Left  Standing — Fall  and  Injury 
to  Adjoining  Building — Damages 
— Death  of  Plaintiff’s  Wife 
Caused  by  Fall  of  Wall — Claim 
under  Fatal  Accidents  Act, 
R.S.O.  1911,  ch.  151,  secs.  7,  8— 
Claim  Made  by  Husband  on  his 
own  Behalf  only  — Action 


NUIS  AN  C E — ( C ontinued. ) 

Brought  within  6 Months  of 
Death  - — Letters  of  Administra- 
tion of  Wife's  Estate  Obtained 
before  Action  Brought — Claim  as 
Administrator  — Damages — New 
Assessment. 

Joseph  v.  Kilbourn  Real 
Estate  Co.  Limited,  Simon  v. 
Kilbourn  Real  Estate  Co. 
Limited,  127. 


ONTARIO  RAILWAY  AND 
MUNICIPAL  BOARD. 

See  Assessment  and  Taxes, 

3. 


ONTARIO  TEMPERANCE 
ACT. 

See  Intoxicating  Liquors — 
Slander,  3. 


OPIUM  AND  NARCOTIC 
DRUG  ACT. 

See  Criminal  Law,  1. 


ORDERS  IN  COUNCIL 

See  Constitutional  Law,  1 
— Intoxicating  Liquors. 


ORIGINATING  NOTICE. 

See  Partition. 


PARENT  AND  CHILD. 

See  Damages. 


PARENTS’  MAINTENANCE 
ACT. 

See  Damages. 


PARTIES. 

See  Contract,  1 — Crown — 
Intoxicating  Liquors — Negli- 
gence, 2. 
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PARTITION. 

Application  upon  Originating 
Notice  for  Summary  Order — 
Rules  606 , 615 — Question  as  to 
Ownership  of  Lands — Possessory 
Title — Limitations  Act — Judg- 
ment in  Former  Proceeding — 
Binding  Effect — Tenancy  in  Com- 
mon — Judicial  Declaration  — 
Acknowledgment. 

Re  Shields,  510. 


PARTNERSHIP. 

See  Voluntary  Unincorpor- 
ated Association. 


PASSENGER. 

See  Negligence,  1. 


PATENT  FOR  INVENTION. 

See  Pleading. 


PAYMENTS. 

See  Bankruptcy. 

PLEADING. 

Statement  of  Defence  and 
Counterclaim — Motion  to  Strike 
out  Portions  of — Patent  for  In- 
vention — Trusteeship  — Action 
for  Declaration  of — Counterclaim 
— Injunction  — Importation  of 
Patented  Article — Patent  Act , 
R.S.C.  1906 , ch.  69,  sec.  38  ( b )— 
Motion  for  Leave  to  Appeal  from 
Order  of  Jmdge  in  Chambers — 
Rule  507  (3).  (b). 

Flexlume  Sign  Co.  v.  Hough, 
611. 

See  iSlander,  3. 


POLICE  COMMISSIONERS. 

See  Negligence,  2. 


[VOL. 

POLICE  MAGISTRATE. 

See  Criminal  Law,  1,  2,  4. 


POWER  COMMISSION  ACT. 

Intentional  Removal  or  De- 
struction of  Works  of  Company 
Used  in  Distributing  Electricity 
in  Village — Clearing  Ground  for 
New  Works  of  Village  Corpora- 
tion— Compensation  — Procedure 
by  Action  or  Arbitration — Inter- 
pretation of  sec.  33(1)  of  R.S.O. 
191J,  ch.  39,  Aided  by  sec.  32 
(-0.- 

Re  Kemptville  Milling  Co. 
Limited'And  Village  of  Kempt- 
ville, 8. 


PRACTICE. 

Writ  of  Summons— Service  of 
Notice  in  Lieu  of  Writ  out  of 
Ontario  upon  Foreigner — Condi- 
tional Appearance  — Defendant 
Coming  into  Ontario — Service  of 
Writ  upon  him — Election  as  to 
which  Service  to  Proceed  under 
— Terms — Costs. 

Lewis  v.  Wiley,  608. 

See  Absentee,  1 — Bank- 
ruptcy, 3 — Constitutional 
Law,  3 — County  Courts  — 
Lunatic — Mortgage,  2 — Parti- 
tion — Pleading  — .Solicitor 
— Trial — Will,  3. 


PREFERENCES. 

See  Bankruptcy. 


PREFERRED  BENEFITS. 

See  Insurance,  4. 


PREMIUM. 

See  Insurance,  2. 


LIII.] 
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PRIORITIES. 

See  Bankruptcy — Mechanics5 
Liens,  3. 


PRIVILEGE. 

See  Slander,  2. 


PROBATE  PRACTICE. 


See  Will.  3. 

PROCLAMATION. 

See  Intoxicating  Liquors. 


PROHIBITION. 

See  County  Courts. 


PROHIBITORY  LAW. 

See  Intoxicating  Liquors. 

PROMISSORY  NOTES. 

See  Contribution. 


PROOFS  OF  LOSS. 

See  Insurance,  2. 


PROPERTY  QUALIFICA- 
TION. 

See  Municipal  Elections,  2. 


PROXIMATE  CAUSE. 

See  Negligence,  3. 


RAILWAY. 

1.  Carriage  of  Goods — Intoxi- 
cating Liquors  Imported  from 
Great  Britain — Theft  of  Part  of 
Consignment  from  Custovns 
Warehouse  of  Railway  Company 
before  Written  Notice  of  Arrival 
Reached  Consignee — Goods  Car- 
ried for  Owner — Provisions  of 
Bill  of  Lading — Liability  as  Car- 
riers or  Warehousemen — Customs 


R AIL  W AY — ■ ( Continued. ) 

— Duty  of  Carriers  — Customs 
Act , R.S.C.  1906,  ch.  18,  secs.  28, 
67,  88,  81f,  85,  86,  87,  88— Dam- 
ages. 

George  v.  Canadian  North- 
ern Railway  Co.,  94. 

2.  Level  Highway  Crossing  — 
Travellers  in  Motor  Car  Attempt- 
ing to  Cross  Tracks  Struck  by 
Engine — Negligence — Failure  of 
Watchman  to  Give  Warning — 
Contributory  Negligence— Find- 
ings of  Jury — Evidence. 

Arkell  v.  Toronto  Hamil- 
ton and  Buffalo  Railway 
Co.,  1. 

3.  Motor  Vehicle  Struck  by  En- 
gine at  Level  Highway  Crossing 

— Negligence  — Contributory 
Negligence — Ultimate  Negligence 
— Findings  of  Jury — Evidence — 
Finding  of  Jury  against  Contri- 
butory Negligence  not  Supported 
by  Plaintiff's  own  Testimony — 
Dismissal  of  Action  by  Appellate 
Court. 

Blair  y.  Grand  Trunk  Rail- 
way Co.,  405. 

RECEIVER. 

See  Will,  1. 


RECIPROCAL  INSURANCE 
ACT. 

See  'Constitutional  Law,  3. 


REDEMPTION. 

See  Limitations  Act. 


REGISTRY  LAWS. 

See  Land  Titles  Act — Ven- 
dor and  Purchaser,  2. 


47 — 53  o.l.r. — a 
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RELEASE. 

See  Contribution — Munici- 
pal Corporations,  1. 


REMOVAL  OF  GOODS. 

See  Criminal  Law,  5. 


REMUNERATION  OF 
TRUSTEE. 

See  Bankruptcy,  9. 


RENEWAL  OF  TIMBER 
LICENSES. 

See  Crown. 


RESIDENCE. 

See  Absentee. 


RESOLUTION. 

See  Intoxicating  Liquors. 


RESTRICTIVE  COVENANT. 

See  Land. 


RESULTING  TRUST. 

See  Husband  and  Wife,  2. 


REVOCATION. 

See  Banks  and  Banking 


ROAD. 

See  Highway. 


RULES. 

(Consolidated  Rules  of  the  Su- 
preme Court  of  Ontario,  1913.) 

Rule  33:  Toronto  General 
Trusts  'Corporation  v.  Van  der 
Linde,  676. 

Rules  56,  57:  Toronto  Gen- 
eral Trusts  Corporation  y. 
Van  der  Linde,  676. 


RULES — ( Continued . ) 

Rule  100:  Ottawa  Lumber- 
men's Credit  Bureau  v.  Swan, 
135. 

Rule  260:  McLean  y.  Cana- 
dian Pacific  Railway  Co.,  533. 

Rule  493:  Clark  y.  Duncan, 
287. 

Rule  499 : McAuley  v.  Mans- 
field, 68. 

Rules  502,  503:  Re  Stanley, 
670. 

Rule  507  (3)  (b)  : Flexlume 
Sign  Co.  y.  Hough,  611. 

Rules  606,  615:  Re  Shields, 
510. 

Rule  625:  Re  Meretsky  and 
Balish,  605. 

Rule  644:  Re  Meretsky  and 
Balish,  605. 

(Bankruptcy  Rules,  1920.) 

Rule  54  (3)  : Burns  y.  Gra- 
ham, 226. 

(Rules  made  under  Land 
Titles  Act.) 

Rule  40:  Re  Gund,  371. 


SALE  OF  GOODS. 

1.  Refusal  to  Accept — Action 
for  Breach  of  Contract — Inter- 
pretation of  Contract  — “Ship 
Goods  Exp.  F.O.B .”  Place  of 
Shipment — “Terms  Net” — “De- 
posit $50;  Balance  Draft”— No 
Time  for  Draft  Specified — Re- 
quirement of  Purchaser  that 
Draft  should  be  Paid  before  Ship- 
ment of  Goods — Alternative  Pro- 
posal to  Ship  on  Payment  of  Pari 
of  Price — Rejection  by  Pur- 
chaser— No  Right  to  Payment  un- 
til Delivery  or  Ability  and  Will- 
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SALE  OF  GOODS — (Con.) 
ingness  to  Deliver — Counterclaim 
— Return  of  Deposit — Scale  of 
Costs. 

Modern  Cloak  Co.  y.  Bruce 
Manufacturing  Co.,  366. 

2.  Sale  by  Description — War- 
ranty of  Merchantable  Quality — 
Breach — Condition  of  Goods — 
Inspection — Sale  of  Goods  Act, 
1920,  secs.  2 ( j ),  16  (b). 

Parkhill  & Co.  v.  McCabe, 
117. 

3.  Stoppage  in  Transitu  by 
Unpaid  Vendors — Goods  Shipped 
from  Foreign  Country — Delivery 
of  one  Package  by  Carrier  to 
Warehouseman  Designated  by 
Consignee — Sale  of  Goods  Act, 
1920,  10  & 11  Geo.  V.  ch.  U (1), 
(3) — Duration  of  Transitus — 
Notice — Assignment  by  Consignee 
to  Trustee  in  Bankruptcy — Sec- 
ond Package  Retained  by  Carrier 
— Character  not  Changed  to  that 
of  Warehouseman. 

Re  Textile  Trimmings  Lim- 
ited, 16. 

4.  Written  Contract — Oral  Va- 
riation— Sale  of  Goods  Act,  10  & 
11  Geo.  V.  ch.  10,  sec.  6 — Time 
and  Place  of  Delivery — Requests 
for  Delivery  — Readiness  and 
Willingness  to  Take  Delivery — 
Failure  to  Deliver — Action  by 
Buyev  for  Damages — Dismissal  of. 

Nugent  v.  Davies,  458. 

See  Bankruptcy,  4,  5 — Con- 
tract, 3. 


SALE  OF  LAND. 

See  Covenant — Vendor  and 
Purchaser. 


SALES  TAXES. 

See  Bankruptcy,  7. 


SCHOOLS. 

See  Assessment  and  Taxes,  2. 


SEPARATE  SCHOOLS. 

See  Assessment  and  Taxes,  2. 


SEPARATION. 

See  Husband  and  Wife,  2. 


SEQUESTRATION. 

See  Injunction. 


SERVANT. 

See  Master  and  Servant. 


SERVICE  OF  WRIT. 

See  Practice. 


SEWER. 

See  Municipal  Corporations, 
3. 


SHERIFF. 

See  County  Courts. 


SLANDER. 

1.  Imputation  of  Venereal  Dis- 
ease— Action  Maintainable  with- 
out Proof  of  Special  Damage — 
Meaning  Attached  to  Vulgar 
Words — Understanding  of  Hear- 
ers— Damages. 

French  (Oscar)  v.  Smith, 
28. 

2.  Innuendo  — Vague  Words 
Alleged  to  Impute  Immorality — 
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SLANDER — (-Continued. ) 
Words  Incapable  of  Defamatory 
Meaning  Ascribed — Cause  of  Ac- 
tion Irrespective  of  Innuendo — 
Libel  and  Slander  Act , R.S.O >. 
191 I,  ch.  7 1,  sec.  3 — Words 
Spoken  at  School-meeting— Pri- 
vilege— Loss  of  Profits — Special 
Damage  — Claim  not  Made 
Ground  of  Appeal — Rule  193 — 
Exclusion  of  Corroborative  Evi- 
dence. 

Clark  y.  Duncan,  287. 

3.  Words  Imputing  Offence  of 
Having  and  Carrying  Intoxicat- 
ing Liquor  in  a Public  Place — 
Pleading — Whether  Allegation  of 
Special  Damage  Necessary  — 
“Crime” — Punishment  by  Im- 
prisonment in  Default  of  Pay- 
ment of  Fine — Ontario  Temper- 
ance Act , secs.  II,  58 — Carriage 
of  Liquor  Act , 1922 , sec.  3 — 
Want  of  Application  to  Offence 
Charged  by  Words  Spokeiw— 
Leave  to  Amend — Innuendo. 

McDonald  y.  Mulqueen,  191. 

4.  Words  Imputing  Unchastity 
to  Married  Woman  — Vulgar 
Words  not  Found  in  Dictionaries 
— Understanding  of  Persons  to 
whom  Spoken  — Special  Daw, age 
not  Shewn — Libel  and  Slander 
Act , sec.  19 — Nominal  Damages 
— Costs. 

French  (Elizabeth)  v. 
Smith,  31. 


SOLICITOR. 

Bill  of  Costs— Form  of — Lump- 
charges — Solicitors  Act , R.S.O. 
1911 , ch.  159,  sec . 31,  subsec.  3 
(10  & 11  Geo.  V.  ch.  15,  sec.  2) 


[VOL. 

SOLICITOR — (Continued. ) 

— Necessity  for  Itemised  Bill  and 
Statement  of  Disbursements  Sep- 
arate from  Fees — Appeal  from 
Taxation — Leave  to  Render  flew 
Bill. 

Re  .Solicitor,  34. 


SPECIAL  DAMAGE. 

See  Slander,  1,  2,  4. 


SPECIAL  WAR  REVENUE 
ACT. 

See  Bankruptcy,  7. 

STATED  CASE. 

See  'Criminal  Law,  3. 


STATUTE  OF  LIMITA- 
TIONS. 

See  Limitation  of  Actions — 
Partition. 


STATUTES. 

30  & 31  Viet.  ch.  3,  sec.  91(27) 
(Imp.)  (British  North  America  Act)  : 
Attorney-General  for  Ontario  v. 
Canadian  Wholesale  Grocers  As- 
sociation, 627. 

R.S.O.  1887,  Ch.  184,  sec.  614  (Mu- 
nicipal Act)  : Re  Scott1  and  City  of 
Windsor,  565. 

53  Yict.  ch.  50,  sec.  38(0.)  (Amend- 
ing Municipal  Act)  : Re  Scott  and 
City  of  Windsor,  565. 

55  Yict.  ch.  42,  sec.  531(0.)  (Mu- 
nicipal Act)  : Mintz  v.  Hamilton 
Radial  Electric  Railway  Co.,  171. 

57  Yict.  ch.  88,  secs.  2,  18(0.) 
(Incorporating  Hamilton  Radial  Elec- 
tric Railway  Company)  : Mintz  v. 
Hamilton  Radial  Electric  Rail- 
way Co.,  171. 

59  Viet.  ch.  51,  sec.  22(0.)  (Amend- 
ing Municipal  Act)  : Mintz  v.  Ham- 
ilton Radial  Electric  Railway 
Co.,  171. 

R.S.O.  1897,  ch.  51,  sec.  26(8) 
(Judicature  Act)  : Oxweld  Acety- 
lene Co.  v.  Oxyweld  Co.  of  Canada 
Limited,  455. 
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STATUTES — ( Continued . ) 

R.S.C.  1906,  ch.  48,  secs.  25,  81 
(Customs'  Act)  : Re  Textile  Trim- 
mings Limited,  16. 

R.S.C.  1906,  ch.  48,  secs.  28,  67,  83, 
84,  85.  86,  87,  88:  George  v.  Cana- 
dian Northern  Railway  Co.,  94. 

R.S.C.  1906,  ch.  69,  sec.  38  (6) 
(Patent  Act)  : Flexlume  Sign  Co.  v. 
Hough,  611. 

R.S.C.  1906,  ch.  119,  sec.  139 
(Bills  of  Exchange  Act)  : Russell  y. 
Arnold,  114. 

R.S.C.  1906,  ch.  146,  secs.  30,  405, 
646,  662  (Criminal  Code)  : Rex  v. 
Ward,  569. 

R.S.C.  1906,  ch.  146,  secs.  205,  292 
(21)  : Denning  v.  Denning,  130. 

R.S.C.  1906,  ch.  146,  secs.  227,  228, 
Part  XVI. : Rex  y.  Page,  70. 

R.S.C.  1906,  ch.  146,  sec.  417:  Rex 
v-  Rash,  245. 

R.S.C.  1906,  ch.  146,  secs.  464(g), 
889(2),  898:  Rex  v.  Kerr  et  al., 
228. 

R.S.C.  1906,  ch.  146,  secs.  496,  498: 
Attorney- General  for  Ontario  v. 
Canadian  Wholesale  Grocers  As- 
sociation, 627. 

R.S.C.  1906,  ch.  146,  secs.  508C„ 
508D. : Re  Reciprocal  Insurance 
Legislation,  195. 

R.S.C.  1906,  ch.  152,  secs.  152-156 
(Canada  Temperance  Act)  : Smith  v. 
Attorney-General  for  Ontario, 
572 

1 & 8 Edw.  VII.,  ch.  117,  secs.  2, 
10  (D.)  (Hamilton  Radial  Electric 
Railway  Company  ) : Mintz  v.  Ham- 
ilton Radial  Electric  Railway 
Co.,  171. 

9i  & 10  Edw.  VII.  ch.  32,  sec. 
4(D.)  (Insurance  Act)  : Dimitroff 
v.  Gonder,  132. 

1 Geo.  V.  ch.  58,  secs.  2(m),  55(0.) 
(Local  Improvement  Act)  : Re  Scott 
and  City  of  Windsor,  565. 

1 & 21  Geo.  V.  ch.  17,  secs.  5A., 
10B.(D.)  (Opium  and  Narcotic 
Drug  Act)  : Re  Joe  Fong,  493. 

3 & 4 Geo.  V.  ch.  9,  sec.  88 (D.) 
(Bank  Act)  : Re  Guaranteed  Bat- 
teries Limited,  45. 

R.S.O.  1914,  ch.  1,  sec.  14(c)  (In- 
terpretation Act)  : Re  Scott  and  City 
of  Windsor,  565. 

R.S.O.  1914,  ch.  1,  sec.  28(d)  : Re 
Bills  and  Sims,  57. 

R.S.O.  1914,  ch.  29,  secs.  3(1), 
(3),  4(1),  (2),  (5),  19  (Crown 


STATUTES — ( Continued . ) 

Timber  Act)  : Attorney-General  for 
Ontario  v.  Booth,  374. 

R.S.O.  1914,  ch.  39,  secs.  32(1), 
33(1)  (Power  Commission  Act)  : Re 
Kemptville  Milling  Co.  Limited 
and  Village  of  Kemptville,  8. 

R.S.O.  1914,  ch.  56,  sec.  3 (Judica- 
ture Act)  : Oxweld  Acetylene  Co. 
V.  OXYWELD  Co.  OF  CANADA  LIM- 
ITED, 455. 

R.S.O.  1914,  ch.  56,  sec.  27 : Piper 
v.  Hill,  233. 

R.S.O.  1914,  ch.  56,  sec.  32 : Rex 
ex  rel.  Ball  v.  Hughes,  473. 

R.S.O.  1914,  ch.  56,  secs.  34,  35: 
McLean  v.  Canadian  Pacific  Rail- 
way Co.,  533. 

R.S.O.  1914,  ch.  62,  secs.  34(5), 
69(6)  (Surrogate  Courts  Act)  : Re 
Stanley,  670. 

R.S.O.  1914,  ch.  71,  sec.  3 (Libel 
and  Slander  Act)  : Clark  v.  Dun- 
can, 287. 

R.S.O.  1914,  ch.  71,  sec.  19:  French 
(Elizabeth)  v.  Smith,  31. 

R.S.O.  1914,  ch.  75,  secs.  20,  24 
(Limitations  Act)  : Nutson  v.  Han- 
RAHAN,  99. 

R.S.O.  1914,  ch.  84,  sec.  6 (Ha- 
beas Corpus  Act)  : Rex  v.  Page,  70. 

RjS.O.  1914,  ch.  85  (Constitutional 
Questions  Act)  ; Re  Reciprocal  In- 
surance Legislation,  195. 

R.8.0.  1914,  ch.  109,  sec.  57  (Con- 
veyancing and  Law  of  Property  Act)  : 
Re  Howie,  65. 

R.S.O.  1914,  ch.  115,  sched.  B., 
para.  9 (Short  Forms  of  Conveyances 
Act)  : Re  Bills  and  Sims,  57. 

R.S.O.  1914,  Ch.  121,  sec.  58 
(Trustee  Act)  : Re  Buckley,  601. 

R.S.O.  1914,  ch.  124,  secs.  62.  67, 
Form  10  (Registry  Act)  : Re  Bills 
and  Sims,  57. 

R.S.O.  1914,  ch.  126,  secs.  3(e), 
56-61  (Land  Titles  Act)  : Re  Gund, 
371. 

R.S.O.  1914,  ch.  135  (Bills  of  Sale 
and  Chattel  Mortgage  Act)  : Re  Do- 
minion Shipbuilding  and  Repair 
Co.  Limited,  485. 

R.S.O.  1914,  ch.  136,  sec.  3(3) 
(Conditional  'Sales  Act)  : Re  Alcock 
"Ingram  & Co.  Limited,  422. 

R.S.O.  1914.  ch.  140,  secs  31  (1), 
33,  34,  40  (Mechanics  and)  Wage- 
Earners  Lien  Act) : MoAuley  v. 

Mansfield.  68. 

R.S.O.  1914,  ch.  140,  sec.  8(4)  : 
Hickey  v.  Stalker,  414. 
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STATUTES — ( Continued . ) 

R.S.O.  1914,  ch.  140,  secs.  2(c),  6, 
8,  11,  12(2), (4)  : Sandeeson  Pearcy 
& Co.  Limited  v.  Foster,  519. 

R.S.O.  1914,  ch.  149,  sec.  7 (Mar- 
ried Women’s  Property  Act)  : Rioux 
v.  Rioux,  152. 

R.S.O.  1914,  ch.  151  (Fatal  Acci- 
dents Act)  : McKibben  v.  Niagara 
St.  Catharines  and  Toronto  Rail- 
way Go.,  164 ; Piper  y.  Hill,  233 ; 
Trueman  v.  Hydro-Electric  Power 
Commission  of  Ontario,  434. 

R.S.O,  1914,  ch.  151,  secs.  7,  8; 
Joseph  v.  Kilbourn  Real  Estate 
Co.  Limited,  127. 

R.S.O.  1914,  ch.  155,  secs.  75,  77 
(Landlord  and  Tenant  Act)  : Re 

Meretsky  and  Balish,  605. 

R.S.O.  1914,  ch.  159,  sec.  34(3) 
(Solicitors  Act)  : Re  Solicitor,  34. 

R.S.O.  1914,  ch.  178,  secs.  20, 187, 
188  (Companies  Act)  : Oxweld  Ace- 
tylene Co.  V.  OXYWELD  Co.  OF  CAN- 
ADA Limited,  455. 

R.S.O.  1914,  ch.  183,  secs.  2(19), 
178(7)  (Insurance  Act)  : Murch  v. 
Murch,  188. 

R.S.O.  1914,  ch.  183,  secs.  169(9), 
171(8)  : Wright  v.  Walker,  553. 

R.S.O.  1914,  ch.  183,  sec.  178(1), 
(7)  : Re  Liddell,  477. 

R.S.O.  1914,  ch.  183,  sec.  178(2), 
(3a),  (4),  (7)  : Re  Goatbe,  118. 

R.S.O.  1914,  ch.  183,  sec.  194,  con- 
dition 20:  Niedricla  v.  St.  Law- 
rence Underwriters  Agency  of 
Western  Assurance  Co,,  599. 

R.S.O.  1914,  ch.  192,  secs.  21, 
39(2),  297,  300  (Municipal  Act): 
Re  Landers  and  Township  of  East 
Flamborough,  309. 

R.S.O.  1914,  Ch.  192,  sec.  458: 
Township  of  Kenyon  y.  Township 
of  Charlottenburgh,  22. 

R.S.O.  1914,  ch.  192,  see.  460(1)  : 
Clinton  v.  County  of  Hastings, 
266. 

RjS.O.  1914,  ch.  192,  sec.  460(1), 
(9)  : Filshie  v.  Township  of  Egre- 
mont,  238. 

R.S.O.  1914,  ch.  192,  secs.  473, 
474,  494 : Re  Gibson  and  Township 
of  Trafalgar,  340. 

R.S.O.  1914,  ch.  193,  secs.  45,  46 
(Local  Improvement  Act)  : Re  Scott 
and  City  of  Windsor,  565. 

R.S.O.  1914,  ch.  195,  secs.  22(1) 
(e),  70  (Assessment  Act)  : Rex  ex 
rel.  Gardiner  v.  Ketcheson,  525. 

R.S.O.  1914,  ch.  195,  sec.  109(1), 
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(2) ,  (11)  : Riverdale  Garage  Lim- 
ited v.  Village  of  Norwich,  499. 

R.S.O.  1914,  ch.  207  (Motor  Ve- 
hicles Act)  : Piper  v.  Hill,  233. 

R.S.O.  1914,  ch.  207,  sec.  19: 
Aikens  v.  City  of  Kingston  and 
Police  Commissioners  of  Kings- 
ton, 41. 

R.S.O.  1914,  ch.  270,  sec.  66(1), 

(3)  (Separate  Schools  Act)  : Re 

Goderich  Roman  Catholic  Separ- 
ate School  Trustees  and  Town  of 
Goderich,  79. 

R.S.O.  1914,  ch.  279,  secs.  18,  32 
(University  Act)  : Craig  v.  Gover- 
nors of  University  of  Toronto, 
312. 

4 Geo.  V.  ch.  30,  sec.  11(0.) 

(Amending  Insurance  Act):  Re 

Goatbe,  118. 

5 Geo.  V.  ch.  2(D.)  (War  Mea- 
sures Act)  : Attorney-General  for 
Canada  v.  Alexander  Brown  Mill- 
ing and  Elevator  Co.  Limited,  298. 

5 Geo.  V.  ch.  8(D.)  (Special  War 
Revenue  Act)  : Re  Solomons  Boch- 
ner  Fur  Co.,  497. 

6 Geo.  V.  ch.  36,  sec.  5(0.)  (Amend- 
ing Insurance  Act)  : Re  Goatbe,  118. 

6  Geo.  V.  ch.  50,  secs.  41,  44,  45, 
139(0.)  (Ontario  Temperance  Act)  : 
Smith  v.  Attorney-General  for 
Ontario,  572. 

6 Geo.  V.  ch.  50,  secs.  41,  58(0.)  : 
McDonald  v.  Mulqueen,  191. 

7 Geo.  V.  ch.  49,  sec.  14(0.) 
(Amending  Motor  Vehicles  Act)  : 
Aikens  v.  City  of  Kingston  and 
Police  Commissioners  of  Kings- 
ton, 41. 

7  & 8 Geo.  V.  ch.  26 (D.)  (Amend- 
ing Criminal  Code)  : Re  Reciprocal 
Insurance  Legislation,  195. 

7 & 8 Geo.  V.  ch.  29,  secs.  4,  11, 
12 (D.)  (Insurance  Act)  : Re  Recip- 
rocal Insurance  Legislation,  195. 

7 & 8 Geo.  V.  ch.  29,  sec.  127  (D.)  : 
Ottawa  Lumbermen’s  Credit  Bu- 
reau v.  Swan,  135. 

8 Geo.  V.  ch.  29,  sec.  4(0.) 

(Amending  Mechanics  and  Wage- 
Barners  Lien  Act)  : Hickey  v. 

Stalker,  414. 

8 Geo.  V.  ch.  37,  sec.  8(0.) 
(Amending  Motor  Vehicles  Act)  : 
Aikens  v.  City  of  Kingston  and 
Police  Commissioners  of  Kings- 
ton, 41. 

9 & 10  Geo.  V.  ch.  36,  secs.  2(0, 

31,  32  (D.)  (Bankruptcy  Act)  : 
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STATUTES—  ( Continued . ) 

Briscoe  v.  Standard  Bank  of  Can- 
ada, 623. 

9  & 10  Geo.  V.  ch.  36,  secs.  30’), 
31,  32 (D.)  : Re  Canadian  Cap  Co. 
Limited,  506. 

9  & 10  Geo.  V.  ch.  36,  sec.  13  (36) 
(in)  (D.)  : Re  Morris,  36. 

9  & 10  Geo.  V.  ch.  36,  secs.  13(14), 
51(4)  (D.)  : Re  Lipson,  399. 

9 & 10  Geo.  V.  ch.  36,  secs.  18  (d) , 
51(4)  (D.)  : Re  Orzy,  323. 

9 & 10  Geo.  y.  ch.  36,  secs.  31,  32 
(D.) : Re  Goldstein,  60. 

9 & 10  Geo.  y.  ch.  36,  sec.  39  (D.)  : 
Re  Davies  -Footwear  Co.  Limited, 
Underhills  Limited  v.  Barber,  467. 

9 & 10,  Geo.  V.  ch.  36,  sec.  46  (5), 
(6)  (D.)  : Re  Guaranteed  Bat- 

teries Limited,  45. 

9 & 10  Geo.  y.  ch.  36,  sec.  51  (1) 
(D  ) : Re  Specialty  Bags  Co.,  355. 

9 & 10'  Geo.  V.  ch.  36,  secs.  51, 
52  (D.)  : Re  Solomons  Bochner  Fur 
Co.,  497. 

9 & 10  Geo.  y.  ch.  100  (D.)  (In- 

corporating Wholesale  Grocers  Asso- 
ciation) : Attorney-General  for 

Ontario  v.  Canadian  Wholesale 
Grocers  Association,  627. 

10  Geo.  V.  ch.  8(D.)  (Amending 
Canada  Temperance  Act)  : Smith  v. 
Attorney-General  for  Ontario, 
572. 

10  & 11  Geo.  V.  ch.  30(0.)  (Li- 
quor Transportation  Act)  : Smith  v. 
Attorney-General  for  Ontario, 
572. 

10  & 11  Geo.  y.  ch.  31  (D.) 

(Amending  Opium  and  Narcotic 
Drug  Act)  : Re  Joe  Fong,  493. 

10  & 11  Geo.  V.  ch.  34,  sec.  8(D.) 
(Amending  Bankruptcy  Act)  : Re 

Goldstein,  60. 

10  & 11  Geo.  V.  ch.  36,  secs.  3, 
4(1)  (O.)  (Absentee  Act)  : Re  Mc- 
Carthy, 482. 

10  & 11  Geo.  y.  ch.  40, _secs.  2 O'), 
16  (6)  (O.)  (Sale  of  Goods  Act)  : 
Parkhill  & Co.  v.  McCabe,  117. 

10  & 11  Geo.  y.  ch.  40,  sec.  6 (O.)  : 
Nugent  v.  Davies,  458. 

10  & 11  Geo.  V.  ch.  40,  sec.  44  (1), 
(3)  (O.)  : Re  Textile  Trimmings 

Limited,  16. 

10  & 11  Geo.  V.  dh.  41,  sec.  3(0.) 
(Partnership  Act)  : Ottawa  Lum- 
bermen’s Credit  Bureau  v.  Swan, 
135. 

10  & 11  Geo.  V.  ch.  45,  sec.  3(0.) 


STATUTES — ( Continued . ) 

(Amending  Solicitors  Act)  : Re  So- 
licitor, 34. 

11  Geo.  y.  ch.  52(0.)  (Parents 
Maintenance  Act)  : Piper  v.  Hill, 

233. 

11  & 12  Geo.  y.  ch.  5(D.)  (Cana- 
dian Wheat  Board)  : Attorney-Gen- 
eral for  Canada  v.  Alexander 
Brown  Milling  and  Elevator  Co. 
Limited,  298. 

11  & 12  Geo.  V.  ch.  17,  sec  13  (D.) 
(Amending  Bankruptcy  Act)  : Re 

Morris,  36. 

11  & 12  Geo.  y.  ch.  17,  sec.  18  (D.)  : 
Re  Orzy,  323. 

12  & 13  Geo.  V.  ch.  8,  sec.  8(D.) 

(Amending  Bankruptcy  Act)  : Re 

Canadian  Cap  Co.  Limited,  506. 

12l  & 13  Geo.  V.  ch.  36,  sec.  5(D.) 
(Amending  Opium  and  Narcotic  Drug 
Act)  : Re  Joe  Fong,  493. 

12  & 13  Geo.  y.  ch.  47,  sec.  17  (D.) 
(Amending  iSpecial  War  Revenue 
Act)  : Re  Solomons  Bochner  Fur 
Co.,  497. 

12  & 13  Geo.  y.  ch.  53,  sec.  2(0.) 
(Amending  Conveyancing  and  Law  of 
Property  Act)  : Re  Howie,  65. 

12  & 13  Geo.  V.  ch.  62(0.)  (Re- 
ciprocal Insurance  Act)  : Re  Recip- 
rocal Insurance  Legislation,  195. 

12  & 13  Geo.  y.  ch.  72,  secs.  52(1) 
(a),  (6) , 53(1)  ( p ),  56(1)  (e) , 5, 
57,  58  (O.)  (Municipal  Act)  : Rex 
ex  rel.  Gardiner  v.  Ketcheson, 
525. 

12  & 13  Geo.  y.  ch.  72,  secs.  53(1) 

( p ),  161(0.) — Re®!  ex  rel.  Ball  v. 
Hughes,  473. 

12  & 13  Geo.  V.  ch.  78,  sec.  24(0.) 
(Amending  Assessment  Act)  : River- 
dale  Garage  Limited  v.  Village  of 
Norwich,  499. 

12  & 13  Geo.  V.  ch.  87,  sec.  3(0.) 
(Carriage  of  Liquor  Act)  : McDon- 
ald v.  Mulqueen,  191. 


STAY  OF  PROCEEDINGS. 

See  Lunatic. 


STOPPAGE  IN  TRANSITU. 

See  Bankruptcy,  4 — Sale  of 
Goods,  3. 


STREET. 

See  Highway. 
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STREET  RAILWAY. 

See  Negligence,  1,  3 — Nuis- 
ance, 1. 


SUICIDE. 

See  Gift,  1. 


SUMMARY  JUDGMENT. 

See  Mortgage,  1,  2. 


SUMMARY  TRIAL. 

See  Criminal  Law,  4. 


SURETY. 

See  Contribution. 


SURRENDER. 

See  Landlord  and  Tenant,  2. 


SURROGATE  COURTS. 

See  Executors. 


TAXATION  OF  COSTS. 

See  Solicitor. 


TAXES. 

See  Assessment  and  Taxes,, 


TELEGRAM. 

See  Criminal  Law,  2. 


TENANT. 

See  Landlord  and  Tenant. 


THEFT. 

See  Railway,  7. 


THIRD  PARTY  NOTICE. 

See  Mortgage,  2. 


TIMBER. 

See  Crown. 


TIME. 

See  Contribution. 


TITLE  TO  LAND. 

See  Vendor  and  Purchaser. 


TORT. 

See  Contract,  1 — Municipal 
Elections,  2. 


TRADE  COMBINATION. 

See  Constitutional  Law,  2. 


TRANSFER  OF  GOODS. 

See  Bankruptcy. 


TRAVELLING  SALESMAN. 

See  Bankruptcy,  5. 


TRESPASS. 

See  Crown — Nuisance,  2. 


TRIAL. 

Motion  for  New  Trial  on 
Ground  that  Defendant  not 
Called  as  Witness — No  Witnesses 
Called  on  Behalf  of  Defendant — 
Affidavit  of  Counsel  for  Defen- 
dant: 

Judson  v.  McQuain,  348. 


TRUST  COMPANY. 

See  Contract,  3. 


TRUST  RECEIPTS. 

See  Contract,  3. 


TRUSTS  AND  TRUSTEES. 

Compensation  of  Trustees  for 
“Services”  and  “ Management ” 
of  Fund — Agreement  as  to — Re- 
tention of  Interest  beyond  Spe- 


LIII.] 

TRUSTS  AND  TRUSTEES 

— ( Continued .) 

cified  Rate — Exclusion  of  Further 
Compensation . 

French  y.  Toronto  General 
Trusts  'Corporation,  336. 

See  Bankruptcy  — Executors 
— Husband  and  Wife,  2 — In- 
surance, 4 — Pleading — Will. 


ULTIMATE  NEGLIGENCE. 

See  Negligence,  1 — Rail- 
way, 3. 


UNBORN  CHILD. 

See  Infant,  1. 


UNIVERSITY. 

See  Contract,  1. 

VENDOR  AND  PUR- 
CHASER. 

1.  Agreement  for  Sale  of  Land 
— Description  by  Boundaries  — - 
Statement  of  Number  of  “Ar- 
pents”  Contained  within  Boun- 
daries— Subsequent  Conveyance 
by  Deed  — Different  Description 
— Erroneous  Statement  of  Num- 
ber of  Acres — Mistake  of  Con- 
veyancer— Belief  of  both  Parties 
that  Deed  in  Accordance  with 
Agreement — Absence  of  Fraud — 
Refusal  of  Compensation. 

Besner  y.  Trickey,  351. 

2.  Agreement  for  Sale  of  Land 
— Objections  to  Title — Wife  Join- 
ing to  Bar  Dower  in  Conveyance 
of  Land  by  Husband — Effect  of , 
as  to  Wife's  Claim  of  Ownership 
in  Fee — Short  Forms  of  Convey- 
ance's Act,  R.S.O.  191Jf.,  ch.  115, 
sched.  B.,  para.  9 — Assignment  of 
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VENDOR  AND  PURCHASER 

— ( Continued .) 

Sale-agreement  — Registration — 
Registered  Certificate  of  Dis- 
charge of  Mortgage — -Omission  of 
Words  Found  in  Statutory  Form 
— Registry  Act,  R.S.O.  1911 \,  ch. 
121^,  secs.  62,  67,  Form  10 — Legal 
Fee  Outstanding  in  Mortgagee. 
Re  Bills  and  Sims,  57. 

3.  Agreement  for  Sale  of 
Lands,  Chattels,  and  Business — 
Possession — Sale  of  Chattels — 
Default  of  Purchaser — Reposses- 
sion and  Resale  of  Property  by 
Vendor — Property  not  Sacrificed 
upon  Resale  — “Deposit”  — For- 
feiture. 

Douglas  v.  Arthur,  83. 

See  Covenant. 


VOLUNTARY  UNINCOR- 
PORATED ASSO- 
CIATION. 

Retail  Dealers  in  Lumber — Or- 
ganisation for  Purpose  of  Pro- 
tection of  Members  as  to  Credits 
— Whether  Partnership  — Part- 
nership Act,  1920,  10  & 11  Geo. 
V.  ch.  U,  sec.  3 ( Ont .) — Status 
as  Plaintiff  in  Action — Rule  100 
— Action  for  Rent  of  Office  Pre- 
mises— Bargain  for  Division  of 
Fire  Insurance  Commissions  — 
Proof  of — Illegality  — Dominion 
Insurance  Act,  1917,  7 <1*  S Geo. 
V.  ch.  29,  sec.  127. 

Ottawa  Lumbermen’s  Credit 
Bureau  y.  Swan,  135. 


INDEX. 


VOTERS’  LIST. 

See  Municipal  Elections,  1. 
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WAR  MEASURES  ACT. 

See  'Constitutional  Law,  1. 

WAREHOUSEMEN. 

See  Railway,  1 — Sale  oe 
Goods,  3. 


WARRANT. 

See  Criminal  Law,  2. 


WARRANTY. 

See  Sale  of  Goods,  2. 


WAY. 

See  Highway. 


WHEAT  BOARD. 

See  Constitutional  Law,  1. 


WILL. 

Construction — Bequest  of  Share 
of  Estate  to  be  Held  in  Trust  for 
Brother — Income  to  be  Paid  to 
Brother  during  Life  but  to  be 
Withheld  and  Allowed  to  Accu- 
mulate for  Benefit  of  Brother  in 
Certain  Event — Absolute  Gift — 
Receiver  Appointed  in  Aid  of 
Execution  upon  J udgment  against 
Brother  — Right  of  Receiver  to 
Sufficient  Part  of  Trust-fund  to 
Satisfy  Judgment. 

Re  Karch,  112. 

2.  Construction — Gift  of  Es- 
tate in  Trust  to  Executor  (Hus- 
band)— Failure  to  Name  Bene- 
ficiary— Intestacy  — Trustee  Act, 
sec.  58. 

Re  Buckley,  601. 

3.  Construction  — Instrument 
Written  in  French  — Probate 
Practice — Translation  into  Eng- 
lish Attached  to  Letters  of  Ad- 


WILL — (Continued. ) 
ministration  with  Will  Annexed 
— Right  of  Court  Interpreting 
Will  to  Look  at  Original— 
“Maitrise” — Dominion  or  Owner- 
ship— Intention  of  Testator — 
“Residue.” 

Re  Marineau,  184. 

4.  Construction  — Residuary 
Bequests  Made  in  two  Separate 
Clauses  — Inconsistency — No  Es- 
tate to  which  Later  Clause  Applic- 
able— Advancement  Made  to  one 
Legatee — Equality  between  Le- 
gatees. 

Re  Forman,  142. 

5.  Legacy  Given  to  Person 
Known  by  Testatrix  to  be  Dead — 
Mistake  of  Draftsman  — Ambig- 
uity— Admission  of  Parol  Evi- 
dence to  Indicate  Person  In- 
tended. 

Re  Walker,  480. 

See  Insurance,  4,  6 — Land 
Titles  Act. 


WINDING-UP. 

See  Company. 


WITNESSES. 

See  Trial. 


WORDS. 

“Act  of  Bankkruptcy :”  Re  Can- 
adian Cap  Co.  Limited,  506. 

“ Aggrieved :”  Re  Davies  Foot- 
wear Co.  Limited,  Underhills 
Limited  v.  Barber,  467. 

Average  Price:”  Myers  v. 
Union  Natural  Gas  Co.,  88. 

“Beyond  Reasonable  Doubt:” 
Re  McCarthy,  482. 
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WORDS — ( Continued .) 

Ceases  to  Meet  his  Liabilities 
as  they  Become  Due:”  Re  Can- 
adian Cap  Co.  Limited,  506. 

“Contract:”  Rex  ex  rel.  Ball 
y.  Hughes,  473. 

“Court:”  Re  Joe  Eong,  493. 

“ Creditors :”  Rex  v.  Rash, 
245. 

" Crime McDonald  y.  Mul- 
QUEEN,  191. 

“ Customer's  Agreement:”  Re 
Dominion  Shipbuilding  and 
Repair  Co.  Limited,  485. 

Declaration :”  Murch  y. 
Murch,  188. 

“Deemed:”  Hickey  v. 
Stalker,  414. 

" Deject :”  Rex  v.  Kerr  et  al., 
228. 

“Deposit:”  Douglas  v.  Ar- 
thur, 83. 

“Deposit  $50;  Balance  Draft :” 
Modern  Cloak  Co.  y.  Bruce 
Manufacturing  Co.,  366. 

“ Domicile :”  Re  McCarthy, 
482. 

" Good  Companies :”  Dimit- 
roff  v.  Gordon,  132. 

“In  Custodia  Legis :”  Poole 
v.  Kirk,  390. 

" In  Place  of :”  Re  Gibson  and 
Township  of  Trafalgar,  340. 

“Insolvent  Person :”  Briscoe 
y.  Standard  Bank  of  Canada, 
,623. 

“Law  Prohibiting  the  Sale  of 
Intoxicating  Liquors  for  Bever- 
age Purposes :”  Smith  v.  Attor- 
ney-General for  Ontario,  572. 

Letter  of  Credit :”  Re  Do- 
minion Shipbuilding  and  Re- 
pair Co.  Limited,  485. 


WORDS — ( Continued . ) 

“Liable  to  Seizure  for  Taxes:” 
Riverdale  Garage  Limited  y. 
Village  of  Norwich,  499. 

" Lifetime :”  Re  Scott  and 
City  of  Windsor,  565. 

" MaitrisA:”  Re  Martnf.au, 
184. 

“ Management :”  French  v. 
Toronto  General  Trusts  Cor- 
poration, 336. 

" Necessaries :”  Pyett  v. 
Lampman,  149. 

“ Objects  of  the  Trust :”  Re 

Goatbe,  118. 

“ On  Consignment :”  Re  Al- 
cock  Ingram  & Co.  Limited, 
422. 

“ Otheriwse  Order:”  Re  Joe 
Fong,  493. 

“ Owner :”  Sanderson  Pearcy 
& Co.  Limited  v.  Foster,  519. 

" Permanence :”  Craig  y.  Gov- 
ernors of  University  of  To- 
ronto, 312. 

“ Physical  Difficulties  or  Ob- 
structions:” Township  of  Ken- 
yon y.  Township  of  Charlot- 
TENBURGH,  22. 

“Police  Court:”  Re  Joe  Fong, 
493. 

“ Residue :”  Re  Marineau, 
184. 

“Right  to  Renewal:”  Attor- 
ney-General for  Ontario  v. 
Booth,  374. 

“ Services :”  French  v.  To- 
ronto General  Trusts  Corpo- 
ration, 336. 

" Ship  GoodrS  Exp.  F.O.B.  Bal- 
timore:” Modern  Cloak  Co.  v. 
Bruce  Manufacturing  Co.,  366. 

“ Sole  Preferred  Designated 
Beneficiary :”  Re  Liddell. -477. 


- 732 


ONTARIO  LAW  REPORTS. 
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" Successors  and  Assigns 
Ruthig  v.  Stuart  Brothers 
Limited,  558. 

" Taxes  Imposed Be  Landers 
and  Township  of  East  Elam- 
borough,  309. 

" Terms  Net  Modern  Cloak 
Co.  v.  Bruce  Manufacturing 
Co.,  366. 

" Trust  Receipts  Be  Do- 
minion Shipbuilding  and  Re- 
pair Co.  Limited,  485. 

" Value:”  Hickey  y.  Stalker, 


[vol. 

WORDS — ( Continued . ) 

" Wife  only Re  Goatbe,  118. 
" Without  Lawful  Excuse 
Res  v.  Kerr  et  al.,  228. 

" Writ  of  Execution Re  Mer- 
ETSKY  AND  BALISH,  605. 


WORK  AND  LABOUR. 

See  Mechanics'  Liens. 

WRIT  OF  SUMMONS. 

See  Practice. 


414. 


WRONGFUL  DISMISSAL 

See  Contract,  L 


